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PREFACE 

TO THE FIFTH EDITION. 

Titk Fourth Edition of the present work was published in 
December, INTO, and has during the greater part of the 
intervening period been out of print. 

The delay which has attended the appearance of the 
present edition has enabled the author and his former co- 
Editor (whoso services he has again been fortunate in 
securing) to cinlxxly in the work a large mass of additional 
• —and, in some of the chapters, of substituted—matter, con¬ 
taining the result of live years' decisions, and of the very 
important enactments which, during that period, have 
received the sanction of the Legislature. 

The authorities are, by the aid of the Addenda, brought 
down to the end of the Long Vacation, 1875. 


Lincoln’s Inx, 

December , 187f>. 
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of action accrues, 360—right* of common and proGt* <) prendre, 371— 
)K*riod for which possession must be proved, 373—enjoyment must Ihj 
uninterrupted auil as of right, 374—except in what cmmcb, 375—wh.it i* 
inteiruption, ib .—title by possession under 3 A 4 Will. 4, c. 27, 376 
et teg. —whnt is land within the statute, ib. —saving* under it, 37 m— in 
cases of express trust, 3*0—in cases of fraud, 382—charities withiu the 
Act, ib .—right of action saved by acknowledgment, 38.3.386—when tiuio 
begin* to run in certain specified cases, 387 et teg. —what are suit* within 
the Act, 394, 395—arrears of rent, Ac., 398—purchaser must accept title 
depending on statute, 401—i^^sessiuii under Act bar* the right, 402— 
adverse possession as against the Crown, 405—Real Property Limitation 
Act, 1874, 405. 


CHAPTER IX. 

j 

AS -TO THE MOnUcTTON AND EXAMINATION OP THE DEEDS. 

S 

1. At to the time, place for, and esjxmtrt of production, p, 407. 

Vfcndqr bound to produoe deeds, 407— where to be produced, i&.—^expeuses, 
notice of place, 408—deeds producible only under covenant, «&.— 
grant# from Crown, ib. —instrument# on record, 45.— examination of 

deed# before penwal of tide, i5.—effect of, 400. 

* % 
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2. Production of deeds, who may compel , p. 409. . 

Owner of undivided share, 409— of estate held under common title, ib. — 
right of legal tenant for life, 410—remainderman, ib.— unpaid mortgagee, 
whether bound to produce, 411 et seq. —lien of solicitor on, 412—liability 
of mortgagee for their loea or destruction, 413-fCourt Bolls, 414—statu¬ 
tory right to production, ib. 

3. Nov-product ion of deeds, how far important, p. 414. 

It may bo notice of their deposit, 414. 

4. Examination of deeds — matters to be observed in, p. 413. 

CHAPTER X. 

A8 TO MATTKRA ARISING BETWEEN DELIVERY OF ABSTRACT AND 

PREPARATION OF CONVEYANCE. 

1. Time, when essential at Law and in Equity, p. 417. 

Is essential at Uw, 417—not in Equity, unless by agreement, or under 
special circumstances, 41S—as where vendor incurs liability by keeping 
the pro|>erty, ib. —or the properly is of fluctuating value, 419—or of a 
determinable or wasting character, i*6.— or is immediately required by 
the purchaser, ib. —tendency of modern decisions, 420—undertaking to 
deliver poRsesdoiJ, 421—effect of wilful delay, ib. —of protest without 
active pressure, ib. —less time now allowed, 422—title at hearing, when 
sufficient, ib.— time may 1>c limited by notice, ib. —contract cannot bo 
determined without notice, ib. —what is a sufficient notice, 423 et serj .— 
time, when hehi to remain optional, 424—may be enlarged or waived, 
ib. etseq .—how not eularged at,Law, 423—effect of conditional waiver, ib. 
—time for delivery 6f abstract, how waived in Equity, ib. —effect of pro¬ 
test, 42C—“ mouth,” 427. 

2. Objections to tide ;— negotiations upon and iraiver of ;— when possession 

talt n amounts to waiver, p. 427. 

Effect of negotiations, 427—frivolous objections, &c., 4 28 —withholding 
objections, &c., 429—costs, ib. —as to requiring concurrence of other 
parties, ib. —purchasers prinid facie right to good title, 430—may bo 
waived, ib.— counsel’s opinion when not binding, ib. —qualified acceptance 
of title, ib. —waiver when implied, 431 ct scq. —preparation and approval 
of conveyance whether a waiver, 432—conditional waiver, ib. —attempt 
to resell? ib.— taking of possession by purchaser, 433 et seq.—long reten¬ 
tion of possession, 435—undertaking to perfect title, ib. . 

3. As to the general rights and liabilities of a purchaser in possession, p. 436* 

Acts of ownership, whether a waiver, 430—waiver of title, but not of com¬ 
pensation, 437—modified waiver, 438—purchaser qjected without 
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panaation for expenditure, ib. —allowance in Equity, ib. —for repairs And 
improvements, 430—use mid occupation, ib. —alteration of premise*, 446 ' 
—lien on estate, ib. 

• 

4. Vendor in possession, by altering properly, avoids the contract, p. 441. 

Material alteration of property by, m^ avoid contract, 441— t.g., fall of 
ornamental-timber, ib. —alterations ou estate or failure of consideration, ib. 

5. .Is to entry and possession by n.iheuy com panics before completion, p. 442. 

Provisions of £nnds Clause' CousoliiUtion Act, 184.1, 442—deposit and 

$ 

bond, ib. —application of dejioeit, 443—what is entry, 444—where laud 
claimed under an adverse title, 145—unlawful entry, i6.—jwawaaion 
refused, ib. —within wliat ]K»riod compulsory jtowers may Ikj exercised, 
446—no .ejectment after lawful entry, ib. —lien on railway for unpaid 
purchase-money, 447—notioe, 44S 

CHAPTER XI. 

AS TO 8KARCUKS FOR, AND IN^LIKII.3 ItK IKTINC INctMlllANCfcN. 

• • 

f. WkaX inquiries should I* made of venders »Jicitor', and of supjnmd 

incumbrmtos, trustees , and tenants, p. 440. 

Inquiry to be made of vendor's r-oliiitore, 440- ami aupjxieed incum¬ 
brance rn, ib —whether the incumbrancer need communicate bis claim to 
intending purchaser, 450—inquiry to l»e niAdc of trustees 451—liability 
of trustee for wrong infoimation, iA—inquiry to 1* made of tenants, ib. 
—reference to occupancy, effect of, 452—ft* to undisclosed easements aud 
restrictive covenants, 453—us to title deed*, ib —physical fact may be 
notice of a charge, 4c., ib. 

2. II fuit scarries should bt made for incumbrances—fate respecting 

judjnents, dx., p. 454. 

Liability of solicitor, 464—usual searches, ib., 4.^5—drainoge loans, ib. — 
general law reflecting judgments,456, ct *q .—judgments under old law 
m hat they affected, 457—what they did wet affect, 456—docketing neces¬ 
sary as against purchasers, ib. —purshaw r without notice protected by 
legal estate, *01—effect of judgment after contract, ib. —extended legal 
' operation of judgments under 14 2 Viet c. 110, 402—extended equitable 
» operation, 463—what a tv judgments within the Act, 465 et seq. — Russell, 

^ r.TH*C%Uoch t 470—164 19 Viet c. 15, 471 ci ** 7 .—judgment a charge on 
unpaid purchise-inoney, 4c., 472—not a sale for value undsr 27 Elis. 

* c. 4, ^j3--iior #n an ecclesiastical benefice, ib.—nor on railway plant;- ib. 
rsufltl nr*t tAnded rights at Law ami in Equity, ib. et 4cq.— effect of 
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registration, 474—equitable remedy, whether ale or foreclosure, 475— 
—summary order for sale under 27 & 28 Viet. c. 112, ib. —construction 
of this Act, 476 et scq .—cases under it, 477, 478—when a sale will bo 
omlered under the Act, 479—priorities of judgment creditors, 480— 
romedias under the new law depend on registration, 483-runder the 
23 & 24 Viet. c. 38, 484—neglect to re-register, its effect, 485—purchase 
with notice of unregistered judgment, how far liable, 487 et se?.—local 
registers, whether affected, 488—satisfaction of judgments, how entered 
489—judgments obtained in one pa*t of'the kingdom enforceable in 
other parts, 489—what searches should how be made*490—and in whose 
names, 4Q1—general remarks on the present state of the law, ib. et seq. 
—Crown debts and accountantships^ 493—registration and re-registra¬ 
tion of, 494—satisfaction of, how entered up, 495 —Us pendens, ib. —what 
is a, 496—Court Bolls and local registers, 497—bankruptcy and insol¬ 
vency courts, 498—annuities, ib. —secovery deeds and ackuowledgraents 
l»y married women, 499—bind drainage loans, ib. 


3. Time for making searches and inquiries, p. 499. 
Searches, A*c., time for, 499—unnecessary, costs of, not alloVved, ib. 


CHAPTER XII. 

AS TO THE rnEraUATION or the conveyance. 

1. General matters relating to, and the form of, p. 500. 

Purchaser prepares conveyance, 500—equitable interest, 501—preparation 
of, no acceptance of title, ib. —as to separate conveyance of outstanding 
interests, ib. et seq. —disentailing deeds, 504—statutory conveyances, ib. 
—incumbrances, 505—distinct estates, &c.—506—Act for Merger of 
satisfied terms, ib. —bow far a satisfied term protects a purchaser, 507— 

Doe v. Jones, and Cottrell v. Hughes, ib. 508—surrender of copyholds, 509, 

0 

2. As to the parties, p. 610. 

Who must be, 510—in casemf sub-sale, 511—^unnecessary parties, ib. —sale 

9 by mortgagee, 612—by mortgagor, ib. —bankrupt, when a party, 513— 
dowress, ib .—assignment of term, whether a sufficient biu* of dower, 514— 
ointufe, ib. —dower may be a subject for compensation, 515—concurrence 
of dower trustee in conveyance, whether ifroan be required, ib. —Dower 
Aot, what it does alid does not extend to, j>16—whether husband should 
concur in conveyance by wife of her separate estate, ib. —or where wife is 
a bare trustee, 517—as to the arrangement and description of the parties • 
ib. —admittance of one trustee on purchase of copyholds, 518. • 

YOL, i, 
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3. As to ths recitals, p. 518. 

Object of, 318—In disentailing assurances, ib. —in a release of claims, 319 
— commencement and frame of, 390 et seg .— their effect on operative jprt 
of deed, 529—of vendor's title, 523—of written agreement, 524—of ob¬ 
jections, in deed of confirmation, ib. 

4. A* to the consideration, words of conveyance, and parcels, p. 523. 

Consideration to be truly stated, 525—fixtures, timber, 4:c., tJ.—chattels 
passing by delivery, ib. —recital of sale, ib. —apportionment of considera¬ 
tion, 528—on sale to sub-purchaser, ib. —on sale by retiring to con- 
tinning partner, 527—on sale of goodwill, ib .—stock or annuity conside¬ 
ration, i&.—compensation, on sale to railway company, 628—operative 
words, v5.—on sale by a corporation, ib. —on sale of land in colonies, ib. — 
words of conveyance by trustees, 529—parcels, how to be described, 530 
—reference to a plan, ib. —reference to occupancy, 531 — u falsa demon- 
stratio a on noeel 532—mines, 6:c., 533—reversions, ib. —general words, 
534—fixtures, 535—easements, 537—when grant or reservation implied, 
t6.—continuous and discontinuous, distinction between, 539—new ease¬ 
ments, how created, 541—deeds, ib. —reversion snd estate clause, ib. — 
estate danse, 342—dower uses, ib, 

3. As to the covenants, p. 543. # 

Covenants for title, 543—solicitor s liability respecting, ib. —by beneficial 
owner, 544—on sale by Court or trustees, 545—on sals to railway com¬ 
pany, 547—covenants by tenants for life, ib. —by husband and wife, 648- 
vendor of leaseholds, 549—by vendors of partial interest, 550—by fidu¬ 
ciary vendors, ib. —incumbrancer releasing, 652—Crown, ib. —parties 
interested in purchase-money, ib. —against known defect, 653—for 
indemnity,* ib. —for production of deeds, 554—on sale by fiduciary ven¬ 
dors, 555—whether covenantor must have the legal estate, 556—with 
whom vendor should covenant, ib. —purchaser’s covenants with vendor, 
in special cases, 557 et seq. —purchaser not executing, yet bound in 
Equity by covenants, 662—“give” or u grant” implies no covenant, 
tb. —“ demise n implies a covenant for title, 563—covenants implied 
when, ib. 

; • 6. As to draft and engrossment, p. 564. 

< i * f - * 

tUfai dim* In draft should be communicated, 664—engrossment, 665— 
bAmg* to purchaser, t*6.—executed, and then oontract rescinded, 666— 
what Is good delivery of a deed, 566—note as t© % the present lew of 
fixture#. ^ \ # 
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CHAPTER XIII. 

AS TO MATTERS RELATING TO THE COMPLETION OF THE PUHCHA8E. 

1. TJte execution of the convey mice by married 'women, etc. ; conveyance of 

truet estates under tJte Trustee Acte , p. 669 et eeq. 

Vendor most convey in person, 669—assurances by married women, 670 
et ssq. —general doctrine of the separate estate, 671—acknowledgement 
how taken, and general rules respecting, 672 et seg.—assurances of a 
married woman’s copyholds, 676—her reversionary interests and terma 
of years, [677—concurrence of husband when dispensed with, 678— 
Malian’ Act, 580—assurances by executors, ib. —by promoters of public 
undertakings to themselves, 581—by trustees, ib. —by mortgagees, 582— 
assignees, 583—vesting orders under Trustee Acts, 683 et eeq. —osclicat, 
688—stam|« on vestiug orders, 588—power of legal personal representa¬ 
tives to convey under V. & P. Act, 187-4, 691. 

2. A e to the discharge of incumbrances, p. 691. 

Vendor liable for, until conveyance executed, 691,692—must be paid off or 
released, 592—succession duty, ib .—equity of redemption, 594—quietus, 
i&.— Lands Clan see-'Consolidation Act, 1846, 695. 

3. As to the jntrehasefs liability to etc to the application of trust purchase- 

money, p. 695. 

Statutory powers of giving receipts, 595—Lord St Leonards’ Act ib .— 
Lord Cranworth’s Act, ib. —purchaser’s liability in ordinary cases tested 
by intention of author of trust, scmbU, 596—as expressed or implied, ib. 
et eoq .—subsequent events immaterial, 699, et seq.— power-to give receipts 
when implied, 600 —cases of sale, itself being a breach of trust, 602—and 
of purchaser having notice that the sale is unauthorised, 603—voluntary 
conveyance to beneficial devisee, ib .—rile to provide for deficiency in 
personal estate, 604—rota of sale, i&.—purchase-money is payable to 
executor, 605—surviving trustees, i&.—continuing trustee where no new 
trustee appointed, ib .—trustee irregularly appointed, 606—when sur¬ 
viving trustee can transfer the trust, ib .—all trustees should join in the 
receipt, 607—trustees appointed by Court, 609—7 & 8 Viet. c. 76, ib .— 
power to lend on mortgage implies power to give receipts, ib .—to also a 
power to vaiy securities, semble , 610—power of trustees in cases of breach 
of trust, 610, et eeq .—whether as mortgagee* they can release without 
receiving purchase-money, 612—Trustees Relief Act, 613—application of 
purchase-money id^jayment of charges, ib. —gift of residue, 614—charge. 
of debts who should sell, 614 et seq.—tt & 93 Viet. c. 35, 616-Ghaj-gj* of 

• 6 1 “ 
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debt*, how created, 616 —executors can sell, when, ib. —devisees in trust 
sell when, 618—whether beneficial devisee subject to charge can sell, 618 
—statutes making real estates assets not equivalent to charge of debts, 
621—purchase from heir or deviseo, 623—reoeipt under powei* of 
attorney, ib. —under Lands Clauses Consolidation Act, on sale of super¬ 
fluous lands, ib. 

4 . Amount payable in respect of purchaso-tnoney, bow increased or 

diminished , p. 624. 

Purchase-money fired by arbitration, 02*—under Lands Clause* Consoli¬ 
dation Act, 023—increased by interest, Tate of, 627—whon payable iu 
cases of delay, C27 et seq.—ou valuation of timber or fixtures, 031 et seq. 
—what is a sufficient appropriation of the purchase-money to relieve tho 
purchaser from payment of interest, 63*—express agreement to pay 
interest, 630 et seq.—De Vistas v. Dt Views,, 038—how tho ordinary con¬ 
dition is construed, 639 et seq. —acquiescence, 643—deposit, 644- 
purchase-money, whether increased for excess in quantity, ib. — or 
variations in quality, 648—purchase-money, bow diminished, ib. —by 
proceeds of estato received, &c., by vendor, 649—deteriorations, ib.— 
abatement in respect of original defects, C51—for deficiency in quantity, 
6B1 et seq.—effect of expressions “more or less,” op “thereabouts,” &c., 
652— Cordingley v. Cheeseborowjh , G53—Difference in quality, 654- 
interest on abatement, 605—loss or gain on investment of purchase- 
money, ib. 


5. As to execution by the parties, p, 655. 


6, To whom, anti how, purchase-money should be paid, p. 656. 

Not to agent or solicitor as such, 656—to whom, ib. et seq .—in easo of 
trustees, ib. —agents, 658—joint vendors, 060—where sale is made under 
power of attorney, 661 —on sale in bankruptcy, ib .—lien of third party, 
ib .—Trustees Relief Act, ib .—sale to railway companies, See., 602 et seq. 
■— application of deposited monies under the 69th section of the Lands 
Clauses Consolidation Act, 663 et seq .—payment out of Court, 687— 
re-investment, 068 et seq .—practice respecting, 670—interest, 673* 

4 


7. As to purchaser's right to deeds, attested copies, doc., p. 673. 

Forester’* right to deeds, key 673—on purchase of only part of estate 
. i 674 —vendor not entitled to retain deeds because he is under a oovenanfc 
produce them, ib .—where the kale is nnder a trust for sale in a settle¬ 
ment, 675—liability of mortgagee settling several mortgages by a single 
deed, ib .—negajtve evidences, 676—attested copies, ib .—covenant for 
prqetae U eoy^y^-abeenoe of documents should be explained, 678. 



CONTENTS. 


8. Matters necessary to ensure the full effect of the executed conveyance 

registration, enrolment, dec., p. 678. 

Local registration, 678—extends to memorandum of equitable charge, 670 
—what interests are excepted from the Acts, 680 et seq .—local registries 
superseded, where the land is registered nnder the Land Registry Act, 
681—effect of not registering will within prescribed period, 682— 
. 37 & 38 Viet. c. 78, a. 8, 683—title marketable if heir concur, ib. — 
memorial, its contents, 684—attestation, &c., ib .—Bedford Level Act, 
685—Mortmain Act, ib. —registration of Indian assurances, 686—enrol¬ 
ment of assurances omitted to be enrolled, i&.—on sale of land already 
in mortmain to a charity, 687—Religious Buildings Site Act, 1868, ib. — 
lands within the Duchy of Cornwall, ib. —disentailing deeds, ib. et seq. — 
consent of protector, 688—certificate of acknowledgment by married 
women, 690—entry on Court Rolls of copyhold Assurances, 691—indorsed 
notice of conveyance, when expodient, 692—notice to trustees, 693—to 
mortgagee on purcliasu of equity of redemption, ib. —admittance to 
copyholds, ib. 

9. As to stamps, p. 694. 

Deed unstamped not evidence, 694—may be stamped after execution, ib .— 
17 & 18 Viet. c. 125 and 33 & 34 Viet c. 97, ib.—ad valorem duty pay¬ 
able, 695—on what consideration, 696 et seq .—assurances to friendly 
societies, 699—build'ug leases, 700—scale of duties under 33 & 34 Viet 
c. 97, 701—commissioners may determine proper amount, ib. —certain 
couveyauces exempted from increased duty, ib. —vesting orders, 702— 
apportionment of consideration, 7<>2—duty ou sub-sale, ib. —none on deed 
of confirmation, 703—on collateral deeds, ib. —and duplicate, ib.— copies 
of Court Roll, ib. —several owners, 704—deed with double operation, ib. 
—matters not involving additional duty, 706—deed stamp unnecessary, 
although ad valorem duty less than deod stamp, 706—appropriate stamps 
to be used, ib. —presumption as to stamps, ib. —alteration of instrument, 
707—land abroad, ib. 


10. As to costs, p. 707. 

Of conveyance, purchaser pays, 707—of execution, vendor pays, t5.— 
getting in legal estate, 708— copyholds, 709— lease, 711—conveyance, in 
consideration of rent-charge, ib .—sale under Lands Clauses Consolida- 
. ^ion Act, ib. —re-investing purchase-money, &c., 712 et seq .—what is 
a “wilful refusal” to convey under the 80th section, 717—what is 
M adverse litigation,” ib .—how costs are Apportioned where there are 
several oompaniea, 720—costa of arbitration under Lands Clauses Con¬ 
solidation Act, 721—additional expenses if estate is encumbered, &c.,.t6. 
—trustee, solicitor, 722—taxation under 6 & 7 Viet, c. 73, 723 et seq.— 
under general jurisdiction, 727—under 8 fit 9 Viet c. 119, 727—Attorneys' 
and Solicitors' Act, 187ty 728, * * 
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CHAPTER XIV. 

AS TO THE EFFECT OF THE CONVEYANCE ON THE RELATIVE RIGHTS*OF 

VENDOR AND PURCHASER. 

1. Vernier's lien an estate for unpaid purchase-money, p. 729. 

Y endor’fl lien, 720—-general nature of, and incident* to, 730 el seq .—is not 
an express trust witliiu 3 & 4 WilL 4, c. 27, 732—nor within Locko 
King’s Act, ib .—but is within the Amendment Act, ib .—is assignable by 
parol, ib. —marshalling for, 733—how lost or waived, ib. et seq. —in ay 
subsist as to only port of unpaid money, 736—presumable intention 
cither way may be rebutted, ib. —lien, how lost as against third parties, ib. 
—none implied in favour of disqualified parties, 739—nature of, ib. —it» 
effect when purchase-money remains on mortgage, 740—miscalculated 
interest, ib. —illegal contract, 741—sale to a railway company, ib. 

2. Whether the vendor has any remedy if estate has been sold at an under- 
valuc , or more hue been conteyed than \oat intended , p. 742. 

Not for mistake as to extent or value of property, 742—or extent of his 
Interest, 743— aliter, it property not intended to bo dealt with is con¬ 
veyed, 744—or if in fixing price he rely on purchaser’s information, 740— 
or if being ignorant or distressed he sell at undervalue, ib. —general rule 
as to distress, 747—inadequacy of consideration, ib. —mutual ignorance, 
746—uncertain amount of pnivhasc-moucr, ib .—want of professional 
advice, ib. —what relief formerly given on sales of reversionary interests, 
749 el seq .—what interests were revcrtiouaiy within the rule, 760 —King 
v. Hamlet , 762—family arrangements not within the rule, ib. —adequacy 
of consideration, how determined, 764—sale fraudulent as against tenant 
in tail, set aside at suit of remainder-man, 750—terms of relief, 757— 
acquiescence and confirmation, 769—conveyance, when reformed in 
Equity, ib. —preservation of estate pendents lite , 760—illegal, motive for 
purchase, ib. —powers of Divorce Court to rectify marriage settle¬ 
ments, ib. 

* 

3. Vendor's rights of pre-emption under Lands Clauses Consolidation 

Act, 1845, p. 761. * \ v 

'Provisions of Act in respect of sa peri nous lands, 701. 

0 i e 

• < • . fC : . . ;.i . - . . 

A Vm+ds readies at Last and its Equity on purchaser s covenants, p. 764. * 

Purchaser's covenants classified, 764—whether first rises run with the 
land, 4b. <%eeend dues do pot, semhU, but in Equity bind alienee with 
notice, ^6 ct.srp.-~in what cane, 707*—even though invalid at Law, A.— 



CONTENTS. 


xxjtf 

and constructive notice is sufficient, 769—damages may now be awarded 
in Equity, 770—when each relief wiH be refpsed, 771—third class, 
remedies on, 775—covenantor liable on oovenants in gross, 775—assignee 
Sot liable on collateral covenant, ib. —effect of bankruptcy, 776—under 
the recent Act, ib. —not affected by alienation, 777. 


5. Purchaser's remedies on vendor** covenants, p. 777. 

Are in general hie only remedies for defects after conveyance, 777—cove¬ 
nants for title, 778—who are liable on, ib. —benefit of; runs with land 
when, ib. st soq .—will run with incorporeal hereditaments, 780—cove¬ 
nants in conveyance of equitable estate, ib. —breach of covenants for 
title, 781—Statute of Limitations, tb.— ordinary covenants for title, 
how broken, ib. tt *£?.—effect of qualifying expressions, 782—how 
usually restricted, 788 et soq. —who may sue for breach, 791—damages, 
ib. et *eq. —whether the value of improvement* can be recovered, 793— 
bankruptcy and certificate, 794—release by mortgagee, 793—action 
against devisee, 790—damages when claimable as debt iu ulministratiou 
suit, ib. —not apportioned, 797—covenants relieved og&iust in Equity, 
ib. —vendor's covenants other than for title, 798—execution of deed by 
plaintiff unnecessary, ib. 


6. Purchasers remedy in Equity muter special circumstances, if title prove 

defective , p. 798. 

Purchaser with defective title, when relievod in Equity, 798—wilful mis¬ 
representation, 799—fraudulent concealment, ib. —fraud of ageut, 800— 
terms of relief, 802—allowed to follow purchase-money, 803—bill for 
compensation not sustoiuable, 804—action on the case, ib. 

7. As to purchasers right to pay off incumbrances out of unpaid purcltase- 

money , p. 804. 

Purchaser's right of retainer, 804—case of double agency, 805—purchaser 
buying up incumbrances, 806. 

8 . Purchasers remedy in Equity if he buy his own estate, or if lands arc 

omitted from conveyance , and as to further assurance in Equity, and by 

• Statute, p. 806. 

Purchaser buying his own estate, relieved, 806—whether so if he buy 

* estate which has no existence, ib. —<Jjr which the vendor knows to be 
utterly worthless, ib. —lands shown to him, or accidentally omitted, 807 
—subsequently acquired interests, 808—further evidence, 810—estoppel, 
ib- —voidable estate, how confirmed by tenant in tail, 011—iudemuiiy, 
<5.—fire policies, 812. 
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9. As to the general rights and liabilities of purohaser under 

conveyance, p. 812 . 

Purchasers right to rent, 813—to sae for breach of oovenant, 814— 
entrjr, ib .—purchase by lessee, 815—use and occupation, 816—purchaser’s 
will, i&.— purchase of equity of redemption, ih .— general provisions of 
Locke King's Act, 817 et uq.—the Amendment Act of 1867, 820— 
equitable estates, 821 —conditional conveyance and mortgage dis¬ 
tinguished, ib .—damage by prior act of vendor, 822. 


CHAPTER XV. 

A8 TO TUE EFFECT OF THE CONVEYANCE ON TI1E ADVERSE RIGHTS 

OF THIRD PARTIES. 

1. Purchaser without notice , protected ly legal estate against prior 

claimants, p. 823. 

If equities equal, legal estate prevails, 823— purchaser buying without 
notice, protected by legal estate, when, 823 et' m seq. —legal estate from 
trustee, with notice, 825—from uuxatisfied incumbrancer, 82s—goneral 
remarks on the doctrine and cases, 823—best right to call for, 831 — 
Equity will not, in general, act against bond fide purchaser without 
uotioe, 832— Phillips v. Phillips, 833—purchaser whether compelled to 
produce title-deeds, 834— Heath v. Crcalocl , 835 — V. & IVAct, 1874, s. 7, 
836. 


2. Purchaser with mere equitable title is jxtetponed to prior equitable 
. claim/in Is , p. 837. 

Between mere equitable claimants prior title prevails, 837—mortgagees l»y 
deposit bound by secret trust, ib. —no priority by notico to owner of 
legal estate, 839—concealed incumbrance thrown wholly on puisne 
equitable purchaser, ib. —charities, ib. 

3. Purchaser , how far protected against defective execution of powers ; against 
prior claimants who have encouraged him to purchase ; and by Statute 
in various cases , p. 840. 

^Bdief against defective execution of powers, 840— 22 & 23 Viet. c. 35, 
ib. — encouraging purchase, 841 et se/j .— where there has been a subse¬ 
quent expenditure on the property, 642—reversioners, whether bound, 
* 843-^omisskm to take deeds, 844—protection against vendor's assignees 
in Bankruptcy Insolvency, 845 et seq. —under the recant Act, 847— 
judgment creditors, 850—defects in fines or recoveries, 851— and in 
other <*HM, 6M. 



'contents. x±v 

4. At to priority under Registration Acts, p. 852. 

• 

Protection against unregistered deeds, 852—prior registration conclusive 
%t Law, but not in Equity, 863—priorities of registered instruments, 
inter te, 854— purchaser’s title, how impeachable under the Acts, 855— 
priorities under Fines and Recoveries Abolition Act, 867. 

5. At to notice;—what it it, /tow it may be proved, and its effect; of void 
or voidable ettatet, and voluntary or fraudulent conveyances ; equitable 
relief againtt purchaser, icith notice, 857. 

Notice of unregistered assurance or judgment must be actual, 857—notice 
to trustees, ib. —to solicitor, is notice to client, 858—when, by whom and 
how, to be given, ib. ct teq. —of doubtful instrument, 860—constructive 
notice, 861 et teq. —negligence, 863—notioe of fact., leading to other 
facts, &c., 864—notice of facts which ought to have been known, 868— 
cases where purchaser is not affected with notice, 871 ct teq. — lit pendent, 
872 et teq. —past, tenancy, 873—lease, 874—absence of title-deeds, 875— 
recitals, 876—general notice of a document, when insufficient, ib. — 
excessive caution, 877—notice to counsel, &c., is notice, 678—privileged 
communications, 881—what are, and what are not, within the rule, ib. 
—to whom, and to what documents, the privilege extends, 882, 883— 
efTect of notice, 884—of void or voidable estates, agreements, &c., ib. et 
«v/.—of fraudulent or voluntary conveyances, &c., immaterial, 889—27 
Eliz. c. 4, ib. —who arc purchasers within the statute, ib. —what convey¬ 
ances are fraudulent within the statute, ib. et teq. —limitations in a 
marriage* settlement in favour of collaterals may be supported, when, 
894 et seq. — bond fulc settlement by indebted settlor, 900—settlements, 
with power of revocation, fraudulent 903—vendors wont of notice 
protects purchaser, 904—settlements to defraud creditors, void under 13 
Eiiz. c. 6, 905’—tests of validity, 906 — who may impeach, 908— 
voluntary settlements by traders voidable under the recent Bankruptcy 
Act, 910—on what terms purchaser evicted, 911—if estate belong to 
infant, 912—Statute of Limitation begins to run on conveyance by 
trustees, 913. 


6. As to contribution to paramount charges, p. 913. 

7. At to rights of third parties , after conveyance in various cases , p. 916. 

Provision in Lands Clauses Consolidation Act, 1845, for purchase of 
omitted interests, 916, 917—inc umbra hoer has no claim against vendor 
fo^purohase-money, when, 917—conveyance of equity of redemption to 
mortgagee, ib .—mortgagor buying from mortgagee may not defeat 
mesne incumbrancers, 919—mortgagee selling after foreclosure cannot 
revert to collateral securities., id.*—purchaser from mortgagee bound by 
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agrw&tnt with mortgagor for redemption, ib. —conveyance determine* 
■ pnrol Uoenoe, MO—purchaser of port of rent-charge may distrain, tfc.— 
por cha se r , wlien liable for nuisance, ib. —liability of leaseholder after 
sale, 911. 

CHAPTER XVI. 

A 

AS TO THE moms, UNDER THE CONVEYANCE, OP JOINT PURCHASERS, 
AND PERSON8 OTHER TUAN TUE NOMINAL PURCHASERS. 

1. At to joint purckasert, p. 923* 

Purchasers joint tenants at Law, when so in Equity, 023 et teq.— joint 
• tenant's lien for expenditure, 926—liability of tenant in common to 
account, 926—advantage ;secured by partner enures to benefit of co¬ 
partners, 927—partner in speculation must conform to agreement, ib. — 
land bought to resell, ib. —where the partnership trade is merely 
ancillary to the laud, 928—laud of surviving partner when re-couverted 
into realty, ib. —trust for co-purchasers, how proved against nominal 
purchasers, i£.—declaration of trust, by whom to be signed, 929. 

2. At to purchatct in ike name of a nominal purchaser, p. 930. 

If third persous pay the consideration, a trust results, 930—payment provo- 
able by parol, 931—conveyance may be shown to be a mortgage, 932— 
primdfaeUf no trust results on purchase in name of wife or child, ib. — 
presumption of advancement may be rebutted, 033 tt oeq. —by what con¬ 
temporaneous acts or circumstances,934—prior advancement, whether ma¬ 
terial, 935—by what subsequent acta or circumstances, 036—election, ib. — 
investment of money as part of settlement fund, 937—purchases in name 
of child or wife” not within the 27 th or 13th Eli a, **ntble } ib. —whether 
valid in cade of bankruptcy, 938—resulting trust may be rebutted, 939 
—purchase with trust money, ib. —purchase with wife's separate estate, 

940— purchase, when taken to be in performance of liability to settle, 

941— who are bound by the equity, 942—ex]>enditure ou settled laud, 
943—covenant to settle, who may enforce, ib. 

Jf CHAPTER XVII. 

REMEDIES AT LAW FOR BREACH OF CONTRACT. 

J. Ptarckate^t remedies againd reatfor, p. 944. 

Vendor JSrtdefoult, purchaser's right of action, 945—agents may suo sod 
be sup)>hea, 0»#rthsir powers and liabilities, 940—ouotionter troy bo 
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. sued for deposit, 048—what recoverable, 040 el seq. —what not recover¬ 
able, 050— Bain v. FotkergiU, 064, 965 —death of purchaser, personal 
representative* may sue, 957—death of vendor, liability of his represen¬ 
tatives, ib. 

2. Vendor's remedies at Law against purchaser^) . 957. 

Sight of action in vendor or his representatives against purchaser and his 
representatives, 957—what recoverable, ib. —use and occupation, 958. 

• 0 

3. Plaintiff, how far bound to perform his part of (he agreement before 

action, p. 958. 

Performance of contract on part of plaintiff, how far necessary to support 
action, 959—mutual agreements, when dependent, ib. —refusal to convey^ 
yet security for purchase-money, enforced, 961—deposit, 962. 

4. As to the agreement, how affected by parol evidence, 962. 

Far! performance, doctrino of, not recognised at Law, 902—parol evidence 
inadmissible to vary contract, ib. —how far admissible to explain, 963— 
in case of collateral agreement, 9C6—subsequent acts immaterial, ib. 

5. Production of agreement, when compelled, p. 967. 

6. Grounds of defence at Law, the agreement being admitted, p. 969. 

Original invalidity of contract, 969—or subsequent waiver, 970—or release, 
971—or satisfaction, iA— or Statute of Limitations, ib. —or the principle 
lex non cogit ad impossibilia, ib. 

7. Action when formerly restrained in Equity, p. 972. 

Injunction, when dissolved, 973—effect of Judicature Act, 1873. 

8. General matters relating to the action, p. 973. 

Particulars of claim, 973—time is nt Law essential, 974—rule varied by 
Judicature Act, 1873, 974—equitable objections to title, a defence, 975 
—equitable defences under Common Law Procedure Act, 1854, 976— 
under Judicature Act, 1873, 977. 

9. Remedy by Mandamus against Railway Companies, <Dc., p. 977. 

When granted, 977 ct seq. —action of mandamus, 980. 


CHAPTER XVIIL 

AS TO SPECIFIC PERfrOBllANCE. 

. 1. Matters relating to the jurisdiction, p. 981. 

Specific performance, the primary remedy in Equity, 982—but damages 
. may now be awarded under Lord Cairns 1 Act, ib. —how assessed, 981— 
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effect of recent Jo diem tore Act, 984—only given when a suit for specific- 
performance would lie, 984—principle on which specific performance U 
decreed, 936—jurisdiction not confined to contracts for sale of laud, ib. 
—where the land is oat of the jurisdiction, 987—vendor may snoln 
Equity, ib. —bailing contracts, 988 et seq. —contract for sale of goodwill, 
991—contract of partnership, 999—whether the existence of an easier 
remedy by mandamus Is a bar to relief in Equity, ib. —plaintiff most elect 
between Law and Equity, 993—specifio performance, when decreed, 
although contract may vest estate in purchaser, 094—the relief is purely 
discretionary, ib. 

2. By t chom specific performance* may be enforced, p. 995. 

A t suit of purchaser or his representatives in interest, 995—or of vendor 
or his representatives in interest, » b -^Commissioners of Woods and 
Forests, ib. 

3. A gainst tchom specific performance may be enforced, p. 096. 

Against vendor and parties claiming under him by subsequent title (exoept 
purchasers without notice), 99C—or under prior title which he might 
have displayed by conveyance, 997—contract for sale l» 3 r one of several 
executors, 998—contract for Side by a voluntary settlor, ib. —contract for 
sale of married woman's estate, 999—of her chattels real, 10O1—whether 
she may adopt husband's contract, 1002—vendor’s contract not enforced 
against^ parties claiming under prior absolute title, ib. —purchaser’s con¬ 
tract enforced against himself and his representatives, 1003—against 
separate estate of married woman, ib. 

4. As to tb*: partus to the suit, p. 1004. 

Parties to contract in general, sole necessary parties to suit, 1004—purchaser 
cannot join, as co-dcfendants, receiver or steward, 1005—or parties 
claiming adverse interests prior to the contract, ib. —person interested 
in contract, and bound to convey, not a necessary party to vendor’s suit, 
ib .—persons having adverse, inconsistent, or no rights, cannot join vendor 
as co-plaintiffs, 1006—but maybe defendants, semble, ib. —purchaser of 
other lot—1007—agent or auctioneer, i6.—death of vendor, 1008— 
alienation of vendor’s interest, 1009— cestui* <pie trust, when unneces¬ 
sary parties, tb .—death of purchaser, 101O—alienation of purchaser’s 
interest, 1011—purchaser when not a necessary party to the vendor 
fuit, ib .—administrator ad litem when appointed by the Court, ib. 

*. 6. As to the bill or statement of complaint, p. 1012. 

Suit till lately was commenced by bill or plaint, 1012—effect of Judicature 
' Act « pleadings, tb.—form of bill, ib. —need not allege signature, Ac., 
j 01 j£-jy£ereuce to letters^.—Inferences of Law, ib.— waiver of title, 
ib. —praf%r for general relief, 1014—plaints in the County Court, 1016» 
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6. As to the late mode of proceeding by claim under the Ordera of April, 1850, 

and as to Special Cases under the 13 A 14 Viet. c. 35, p. 1017. 

Ordinary claim, 1017—special claim, 1018—practice respecting, ib.^-speQiai 
oases under 13 & 14 Viet, c. 35, id. —practice as to, 1019. 

7. As to how the plaintiff's case may be sustained in the absence of a written 

agreement,—fraud, part performance, admission by defendant of parol 
agreement, parol variation of written agreement, p. 1022. 

Written agreement when dispensed with, 1022—on the ground of, 1st, 
fraud, 1023—2nd, part performance, what acta of, sufficient, ib. et seq. — 
or insufficient, 1025—plaintiff how far bound to show precise terms of 
contract, 1031—separate lots, 1034—sales by auction and in bankruptcy 
are within the statute, ib. —3rd, admission of agreement, and statute not 
insisted on, ib .—purchaser cannot in general enforce specific performance 
of written contract with parol variation, 1035—subsequent parol varia¬ 
tion, enforceable only if port performed, 103C. 

8. At to grounds of defence negativing plaintiff's right to specific perform - 

ance, except with a variation of the original written agreement; vL:., 
fraud, mistake, misrepresentation, unfulfilled promise, parol variation , 
Ac., p. 1037. 

1st, Fraud or mistake, affecting the terms of the agreement, 1037—2ndly, 
fraud, mistake, or surprise, inducing defendant to enter into agreement 
misapprehending its effect, ib. —but mero suspicion of fraud insufficient, 
1039—and mistake if relied on must be clearly proved, —3rdly, 

misrepresentation or unfulfilled promise, inducing defendant to enter 
into agreement, knowing its terms and effect, 1039, 1040 — 4thly, 
subsequent parol variation part performed, 1043. 

9. As to grounds of dffencc negativing in toto plaintiff 's right to specific, 

performance; viz., personal incapacity, nature of contract or fraud 
Ac., Ac., attending its execution ; matters relating to the estate, title , or 
consideration, plaintiff's conduct, Ac., after contract ; election of other 
remedy, p. 1043. % 

1st, Personal incapacity to contract on part of defendant, 1043—intoxica¬ 
tion, ib. —personal incapacity on part of plaintiff, how far a defence, 
1044—2nd, matters relating to tho contrast, &*. : illegality 1045—inter¬ 
ference with rights of a third party, 1046—inability of Court to execute 
contract, ib. —impolicy, 1047—breach of trust, ib .—improvident oontract 
by agent, 1048—agreement for a partnership, ib.— hardship, 1049— 
breach of trust, when a defence or ground of hardship, 1051—hardship 
when not available as a defence, 1052—hardship on members of a oor- 
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pontioa, 1052—hardship when ascertained, ib. —fraud, mistake, surprise, 

misrepresentation, or concealment, 1053 et scq .—want oT mutuality of 
remedy, whether a defence, 1050 et ssq. —nominal contractor, lOfip— 
insertion of penalty, 1061—inability to recover damage* at Law, ib. — 
contract incapable of complete performance, 1062—3rd, matter* relating 
to the eetate ; original defect* in, ib. —public nuisance, ib. —public incon¬ 
venience, ib. —destruction of estate, 1063—4th, metier* relating to the 
title : want of, considered *s a vendor** defence, ib. —vendor when bound 
to convey part of estate with abatement, 1065—or partial interest with 
abatement, 1668—indemnity, 1670—vendor's and purchaser's rights as 
to abatement, not reciprocal, 1071—purchaser's right to, how lost, ib. — 
vendor how far bound to make good interest contracted for out of his 
own higher interest, 1072—want of titlo, where a defence for purchaser 
declining abatement, ib. et scq. —several lots, 1074, 1076—benefit of de¬ 
fence, how lost to pnrchsser, 1377—dofects in title which are not & pur¬ 
chaser’s defence, 1078 et seq. —5th, matters relating to consideration, 1079 
—inadequacy of, when a vendor’s defence, 1080—reversionary interests, 
ib.-— sale of unascertained interest, 1081—whether question of inade¬ 
quacy excluded by uncertainty of consideration, ib ,—failure of contin¬ 
gent consideration, 1082—excess of purchase-money, when a purcllaser’s 
defence, ib .—future confederation which cannot be enforced, 1084—when 
price fixed by valuation, ib.—* 6th, conduct of plaintiff after contract, 
when a defence, ib. —release, waiver of, or delay to enforce the contract, 
1065—what delay in filing bill a defeuce, «5.—conduct of plaintiff, waste 
of estate, 1087—ejectment of purchaser rightfully in possession, ib .— 
inability of vendor to perform material stipulation under contract, 1088 
—or set of forfeiture by purchaser in possession, i 6.—electihn of remedy, 
action brought and damages recovered, 1089. 

10. Am to Oif proceedings in the suit ;—riz., payment of purchase-money into 
Court , reference of title and proceedings thereon , decree for pldinliff % 
conveyance, decree dismissing bill, p. 1089. 

Purchaser in possession, when ordered to pay purchase-money into Court, 
1089—or allowed to elect either to pay or vacate possession, 1060— 
receiver, 1092—where railway company has entered* into possession 
before peyment'of purchase-money, i2>.—occupation-rent, 1093—deposit, 
4b. —injunction against waste, ib. —against exercise by vendor of his 
legal rights, 1094—on sale of next presentation, ib. —reference of title 
befos* hearing, 1095-wfrivokms defence, 1066—question of title con¬ 
cluded by decree, no contract, 1097—objection# to this, what are, 
ib.— Boeder refused on ground of delay, ib. —or waiver of title, ft.—order, 
ntjHtsettsr end form of, 1096—proceedings on reference, 1099—pur¬ 
chase* Med not aShupt doubtful or merely equitable title, ib. —or con- 
eeBtJn lfiae being, sent to Law, 1100—Court might determine doubtful 
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facts without directing; issue, ib .—reference under the Judicature Act, 
1101—questions of law more readily decided against purchaser than 
questions of construction, 1102—as to doubtful titles, 1103 et ^-—certi¬ 
ficate when absolute, only opened on special grounds, 1109—certificate 
in favour of title, tb.—fresh reference, when directed, 1110—dismissal of 
bill, 1111—fresh objections, ib. —certificate^ against title, ib .—reference 
back, when directed, 1112—removal of objections at hearing, 1113— 
purchaser's general right of reference of title, how waived, ib. —pur¬ 
chaser, after great delay, not forced to take dearly bad title, tb.—decree 
for specifio performance, its form, 1114—plaintiff may take a decree 
adopting parol variation proved by defendant's agent, 1115—may elect 
to take defective title, tb.—decree for specific performance no bar to 
adverse claims, 1115—plaintiff not allowed to take decree against his 
own contention, 1116 —defendant may take decree with parol variations 
of contract, when, ib.—decree should direct accounts, Ac., tb.—abstrac¬ 
tion of subject-matter of contract pendente lite, 1117—decree, in vendor's 
suit, may direct re-sale, Ac., tb.—as to conveyance being settled by 
Judge, 1118—course of proceedings, t'b.^-conveyance under Statutes, 
1120 et'ecq .—no interest on money refunded on appeal, 1121 —ne exeat, 
ib. —attachment, tb.—return of deposit, 1122—saving of legal remedy, 
1123—writ of assistance, ib. & 


• 11. A* to coed , p. 1123. 

Costa, unsuccessful litigant, generally pays, 1123—cases where general rule 
is strictly enforced, 1124—where enforced with more than ordinary 
atriogency, ib .—when general rule is allowed to operate, 1125—where' 
it is modified, 1126 tt teq .—where the successful litigant has to pay 
costs, 1129 et $eq .—where the defendant snbmits to the plaintiff’s 
demand, 1133—where he disclaims, 1134—where the title is perfected 
pendente life, 1135—costa of case sent to Law; 1136—of action at Law, 
. *6.—mortgagee when refused his costa, 1137—where the suit might have 
been brought in the County Court, ib.—cases where the title has been 
held good, bad, or doubtful, on questions of construction, law, or fact, 
classified, 1137 et eeq. 


CHAPTER XIX. 

AS TO REGISTRATION OT TITLE. 

General provisions of Land Registry Act, 1142 tt teq .—Declaration oi 
Title Act, 1862, 1149—causes of failure of Land Registry Act, 1150— 
report of Commissioners, 1150—General provisions of Land Transfer 
Act, 1875, 1151 H $eq. 
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' CHAPTER XX. 

*Af Tff TOT POWKir Of T*B COURT TO 8KLL UN DM KNOCK? 
m m 8TATUfW, * * 

• 1. Lea** and Sales of Settled Estates Act , p. 1171. 

• 

General provisions of the Act, 1171 et seq .—mode of procedure under it, 
1173 ct seq .—concurrence of parties when dispensed with, 1175— appli¬ 
cation of moneys under it, 1177 —purchaser requires an iudefeasiblo 
title, «wWf, 1179 —where parties are uudor disability, 1180—general 
remarks on the Act, 1182. 


2. Confirmation of Safes Act, p. 1183. 

General provisions of the Act, 1183— Luclbj v. 7/otr<7^ ib.—cases and 
mode of |»rocedarc under the Act, 1181. 

* ^ 3. Partition Act, 1808, p. 1183. 

General provisions of the Act, 1185—mode of procedure under, 118G— 
cases under it, 1187—costs, 1189. 


CHAPTER XXL. 

ABTO ntLEK-BY TOE COURT OF CHANCERY, OB THE CHANCERY DIY18ION 

OF TUB UIOU COURT. 

1. As to time for the conduct <f and manner of sale , p. 1190. 

8als by Court, how made, 1190—in administration suit, 1191—before 
decree, ib.—in foreclosure suit, 1192—who may bid at, 1195—who 
conducts,. 1196 ib. —Court executing trust, cannot” anticipate time 
thereby fixed for sale, ib, —sale may be in town or country, ib. —relative 
duties of vendors and purchasers * prior to, 1197—preparation of par¬ 
ticulars and abstract, ib. 1198 rese rved bidding, 1199—deposit, ib .— 
highest bidding by person incompetent, Ac., ib. —bidding after estate 
bought in, ib. 

% As to the rights and liabilities of the highest bidder after the salty but 
before the certificate becomes absolute; and os to the late practice of 
opening biddings, p. 1200. 

High*! bidder not the purchaser until certificate of sale is absolute : bis 
right* is ike interim, 1200 —prior death of, 1201—subssle at profit, ib. 
* Wddi«*s, tt.-wbat advance in price was sufficient, 1202— 

emui lota, Hf*3r—coves of proceeding,* ib. —deposit, ib.—first par- 
chase***to he (atfd interest and costa, 1204—biddings reopened on 
^ ’» 
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neglect to pay in .deposit, & ^-resale; jb.* T1 £rwt j^r^asqy. dzacbargcx^by. 
order opening biddings, 1204—-jjerWh opeping biddings, ,if fc T>utJ>id at., 
resale, primd fade discharged, ib .— trhen entitled to costs, JJG^-^-openhjg * 
biddings in fictitious lmme," ib .— practice of oj*sainjf biddings 
continued, exoepten what cases*#. * ? . “ v '* 4 * 

* 

3. As to the certificate of sale becoming absolute ; and as to the purchaser's 

subsequent rights and liabilities, p. 1206. 

How certificate becomes absolute, 1200—purchnsq^thence forth entitled to 
estate, ib .—pay apply to pay in hisy£urchsjJtmoney, or to discharge 
incumbrances, J£07—substitution of purchaser, 1208. 


tv 

4. As to the invest iyat ion of title, jxiyment and application cf purchase - 
money, possession , and preparation and execution of the conveyance , 
p. 1208. 

Abstract, i|nd title, 1208—reference, 1209—costs of, 1210—putebase- 
money when ]>aid in without accepting title, 1212—its f^jriicatipn and 
distribution, ib. et sty. —is legal assets, 1213—incumbrances, 1214— 
deeds should be- handed over, 1215—costs of appeariug on petition for 
distribution, ib. —investment of, ib. — possession, ib. —on purchase of life 
estate or nnupity, 1217—as to abstract, &c., ib. —conveyance when to be 
settled by CdUrt, 1218-^-executor of lessee entitled to indemnity, 1218—: 
purchaser may require concurrence of all necessary parties, 1219—who 
are such, ib. —party refusing may be ordered to couveff ib. — against 
whom order will be made, 1220—party refusing may be declared a 
trustee, 1221. 


5. Purchaser's riyhts after completion , p. 1221. 

Purchaser, after conveyance executed, may claim deeds, 1222—os to 
attested copies, ib .—will be protected against all parties to suit, 1223— 
unless. Court exceed its jurisdiction, ib .—allowed compensation for 
mia-deecription of estate, 1225. 

6. As to the practice when the purchaser fails to complete, p. 1226. 

Course to be adopted if purchaser refuse to complete, 1226—if supposed 
•to be irresponsible, ib .—if supposed to be responsible, 1227—purchaser 
whether allowed to forfeit deposit and abandon contract, ib. 
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. ADDENDA AND ERRATA. 


*!*. 5, Ji. (</). Soe v. Daniel /, lx It. 10 C. P. 543. 

,'P. 10; u. (//). Anti see ami consider In re Jfaeleay, lx It. 20 Eq. 180. 

P. 03, n.^0- Bee, too, llVr/if v. St* dl Amiss, L. It. 8 Each. 175. 

• P. 70, u. (</). For 44 19 & 20 Viet. c. 12G,” rend 44 1!) & 20 Viet c. 120.” 
P. 1«>2, third 'marginal note. For 44 purchaser/’ read 44 vendor.” 

1*. 120, n. (r). See, too, v. Staff tint**, L. It. 8 Kxch. 175,179. 

1*. 160, n. (n.) Anti we Pwll v. Poindl, L. it. 19 Eq. 422, where the sale, 
though under the direction of the Court, wan invalid by reason of 
its having been made before the filing and approval of the certifi¬ 
cate in answer to the preliminary inquiries. 

1\ 16K Ilmtghiiuon v. Crowe, now'reported in L. It 19 Eq. 591. 

• P. 169, n. (it). Ah to what are usoal covenauU iu a mining lease, boo 
^ JMyJjpnson v. Crow, uhi sujmt. 

1\ 200 , n. (ft), and p. 205, u. (*'). But see A, in til v. D\(ke % L. It. 10 <j. 13. 
174. 

P. 216, n. (o). And see ClntSnnnre v. Turner, 10 Q. B. 500. 

P. 218, n. (if). And see Cnutmin .< v. Scott., L. It. 20 Eq. 11 ; but see 
Peer v. London and Parie Hotel Company, L. 15. 20 Eq. 412, and 

ijuctre. 

P. 219, n. (y). For 44 Huymard v. Cope, 22 13eav., n read 44 Hni/icomt v. 
Cnjw, 25 Beav ” 

I 1 . 247, line 13. For 44 is exempt/’ rent 4 * was exempt.” 

P. 27vS n. (")• And sec Lr. Marcf,ant v. CuiauutsLuners of Inland 

lievenue, L. tt. 10 C. P. 292. 

P. 282, liuo 5. For 44 cost,” read 44 covenant.” 

„ n. (c). For 44 33 4: 34 Viet,” read 44 37 & 38 Viet” 

P. 359, n. (/). AynAcy r. Glover , affirmed on appeal, L. 1L 10 Ch. Ap 
283. 

P. 364, if. (/c). A8 to the diversion of water by a waterworks com piny 
only entitling a riparian owner lower down the sLrcam to coui|>eii- 
sation, and not to call on the company to buy his portion of tin* 
Ktrearo, see Push v. TrowbriJye Waterworks. Company, L. It- lO 
Ch. Ap. 459. 

. P. 364, n. (ci). HoUxr v. Porritt , reported on appeal, L. It 10 Excli. 59. 

P. 37j>, n. (*). And see Asjidcn v. Scddon , L. H. 10 Ch. Ap. 394. 

P. 386, n. (. r ). And see CJutsemnre v. Turner , t. It 10 Q. B. 500. 

*^P. 397, u. (a). I&r 44 Moore v. Bannister, 99 mad 41 Moodie v. Bannister. 

P, 420, second margiual note. For 44 presumption,” read 44 preomptio - 
VOL. i. ^ 
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2. See now the Judicature Act, 1873, 36 & 37 Viet, c. C 6 , a. 5, 
7 which assimilates the rule* of Law and Equity an to time 
ttaential, and vide infra, p. 074. 

(t% Phillip* ▼. MU Ur? reversed on appeal, L. It. 10 0. P. 

a 

For * Halted;' read “ Jlultul." 

'?)• The seveuth sect ion of the V. and P. Act, 1874, in now 
ed by sect. 129 of 38 A 39 Viet. c. 87. 

'oISl n. (r). This section has since beeu ivixsahnl and i^-ouacOsl in a 
'VliflVreut form. See sect. 48 of 38 & 39 Viet. c. 87* * 

P v 5:19, n. (y). Aiul compare Kay v. OiUy, I>. 11. IO Q. 11 369. 

P. 543, u. ( 7 ). Lacey v. //it/, in which case Hotel and v. *a- 

cibwented from, is now reported in 1*. It. 19 Eq. 346. 

P. 575, n. (♦()• And sec it Matiltfo Ed*aU, I. It. 10 C\ P. 472 

And sec VatI yon v. Trusiott, L. It. 2 o Eq. 318. • 

See now Latey v. Hill, L It. 19 Eq. 316. 

And see A’*** 4 v. /hinitll, L. H. IO (\ P. 538. 

And see r« /Jct/dun Hospital, L. H 19 Kq. 137. 

For “33 A* 31 Viet e. 15,” read * 33 & 31 Met 


P. 002 , -n. (a). 
P. 622, n. (h). 
P. 655, n. (d). 
P. 003, u. (j). 
P. 695, u. (r). 


c 97. 


sect. 15/ 


P. 702, second marginal note. For “appointment,read 44 apporth* 11 - 
meut” 


P. 720, n. (/*>. See, however, K» parte, (lurermn* of St. /Utitholom* a ’*• 
liosyitu 1 , L. It. 20 Eq. 369, m|h*h* the co-4s were appm turned 

rateably. 

P. 724, n. (t\ For a," read 44 ( 'atlii..'' 

P. 728, line 22. Foi 44 11 Geo. Hi.” read 44 11 Gen. III.” 

I*. 768, n. (> 11 ). Sec Itanium v. fAw-/, L. 11 11 Kq. :13 K . 

P. 813. Whether the late Ap|x»rtiomuent Act applies as lndwivii 
Vendor and Purchaser, is a moot pniut which luia not yet U*i 11 
judicially detci mined. 

P. 835, n. (lj. And aco II aldy v. (•'rail. I*. It. 20 Eq. 23^. 

P. 836. The 7th seetimi <4 the V. and I*. Act, 1*74, is now itpe.ihd, 
vide supra and infra, p. 1170. 

P. 032. As to what is a putting oneself in two parentis, ** 0 e v 

l'asroe, L. R. 1«M *h. Ap. 343, 350. 

1*. 962, n. (a). But se«- p*nlc /ton'll, I*. It. IO C'h. Ap. 512, ami 
infra, p. 1227. 

P. 966, n. (*). <'onq>are Sotainaa v. (/lover , L. R. 20 Eq. 444. 

P. 971, n. (i), and 974, n. (a). And see Hiel'man ▼. lluynes, 1.. Jt. lu 
C. P. 598. 

P. 1004, n. (*). And see Warnford v. //eye, L. R. 20 Eq. 321. 

P. 1024, n. (q). For « Wells ” read * Wills." 

P. 1237* si. (p)- And see Ex paite Harrell, I#. It. 10 Ch. Ap. 512. 
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CHAPTER I. ’ Chapter L 

AS TO RESTRICTIONS ON TUB GENERAL CAPACITY TO BUY OR 

HELL REAL ESTATE. 

1. Who arc generally '). „ 

2 . Wlioarerdati^jr W0m P etenltuieU - 

3. Who are generally). 

i. Who aro hum,}""*** 

t 

A HE questions who may sell, and who may buy, real estate, 
may l»c conveniently discussed, by assuming the existence 
of a general capacity to enter into the relation of vendor or 
purchaser; and by then treating of the exceptions from the 
general rule. 


Incapacities to sell or buy may be considered as being of 
two descriptions: 1st, such as depend on some circumstance 
personal to the proposed vendor or purchaser, and affecting 
his geneial capacity to buy or sell any real estate whatso¬ 
ever ; anjl, 2ndly, such as depend on the relation in which 
he stands to the particular property about to be sold or 
bought; or to the party with whom he intends to deal. 


Incapacities 
to sell or buy 
are 


general 
or relative: 


(1.) Who are generally incompetent to sell. 

A jfroposed vendor, although having a good title to, and 
being the absolute owner of property, and standing in no 


Section 1. 


VOL. l 


Who are 

5r- 



• • 

' HSCT&ICVfc&S O^QatHAL .CAPACITY 


Telatfoft ToVapds jjwchawr, may yet 

———^^i^Sfeunder sdhie personal inot||ftd^\ w^iri*.ifaay prevent ft 
.; that is to say, he ifcy be, 1st, 1 Art inifel^ tf »o, he can, 
general rule, execute no conveyance which will binJl, 
*1 J* himself when he comes of age, or hit*hcxn> in the event 

^ dying, either under age, or of fuJJ gg#, ; bufc without 

^J^^a\-ing confirmed the transaction:—uuppoaingtit to be capable 
of confirmation (a). 



Estates of, 
cannot 

Court. 


Nor has a Court of Equity any authority to sJcU the real 
ostato of an infant, under the mere notion that a gale will l»e 
bonuficial (h). In some cases, however, where an infant has 
been entitled to an undivided share of realty of sirtall value, 
the shares in which have l>eon minute or numerous, a soli* 
instead of a partition has been decreed, as being more advan¬ 
tageous to the infant; but, in order to create the jurisdiction, 
the infant’s costs already incurred in the suit h^Ve'Keii first 
declared to la* ft charge on his share (c). and under a recent 
statute (d), the Court has power to order ft sale, instead of a 
partition, notwithstanding the disability of ftny of the jMirties 


May convey 
under special 
statute*. 


And, bv statute, in particular cases, infant* holding land in 
trust, or subject to the debts of their ancestor or testftUu,are 
enabled to convey, under the authority of the Court of 
Chancer}' (e) ; so, too, by the Infants’ Settlement Act \f). an 


(a) 4 Boc. Abr. 300, rt trq Any 
deed which takes effect by delivery, 
U, if executed by an infant, voidable 
only; but letter* of attorney, and 
deed* which delegate a mere power, 
and convey no interest, are absolutely 
void. Zouck v. Partont, 3 Burr. 
1794; Anon v. nandcork, 17 Ves. 
383 ; AUcn v. AlUn, 2 Dru. A W. 
307. 

(&) Calctri v. Godfrty, 0 Bcav. 97 ; 
aad see BroolJUld v. Bradley, Joe. 
836; Wood v. PaUeeon, 10 Beav. 641; 
Pidd y. Moore , 19 Bear. 176; 7 De G. 
X. AG. 691. Am to tale under special 
<drtxmstooo#i,see Garwutone r. Gaunt; 


1 Coll. 577 ; in/'*. Ch. XXI. s 1. 

Am to mortgage of au infant’s estate 
under special circumstances, sec Frtih 
v. Camcrvn, L. R. 12 E«j. 169 ; but 
see JliUerl v. Cool, 1 8. A 8. 552. 
As to the power of the Court to order 
a sale of on infant’s reversionary in¬ 
terest in personal estate, see Nunn v. 
Hancock, J- It- C Oh. Ap. 850. 

(c) Thackeray v. Parker, 1 N. R. 
567 ; Davit v. Purvey, 82 Beav. 554 ; 
Hubbard v. Hubbard, 2 H. ft M. 38. 
(<f) 81 k 82 VifL a ip. 

(e) Vide in/rd, Chi. XIII. and 
XXL 

{/) 18 A 19 Viet c. 43. 



infant may, irifclj niak^a valid and 

binding settlcijH^rft fit hhifoT ^fcr r*l or personal estate in 
contemplation ^df-mamage; and, in various special cases, 
infants, or tK^|r guardians, are enabled, by statute, to sell 
ami convey’-;JfeJjd fffr purposes connected with religion (g) t 
charity (^), instrt!c<fon (t), literature, science, and the fine 
arts (jfc), or w'orfct? of a public nature (/). 




So, an^jn/ant can convey under a power simply col- Mgy^***^ 
lateral (ttf)\*but he cannot be empowered, at least as against power*, 
himself, to contract for the sale of land, or to do any other 
act which ^requires an exercise of discretion : and if he enter 
into a contract* for the sale of lands, he cannot, during in¬ 
fancy, enforce it; as otherwise there would be no mutuality 

of remedy (^). 

% • 

, \ * 

But, by the custom of gavelkind, an heir at tbo age of And may 
fifteen, may, for valuable consideration, sell, ami convey for custom of 
an estate in possession, lands which lie took by descent; the S avc,kind - 
conveyance being by feoffment, and livery of seisin being 
delivered by him in person (o). 


An infant, however, lifts no privilege to commit a fraud (p): Fraudulent 
if, therefore, he were to sell and convey, asserting that lie had relieved 


{>j) Sec, for a lint of the Church 
Bnihling Acts, the preamble to 17 L 
IS Viet. c. 14. The j»owers of the 
Church Building Commissioner* arc 
now transferred to tho Ecclesiastical 
Commissioner*, 19 k 20 Viet. c. 55. 
As to sites for churchyard*, see 30 & 
31 Viet. c. 133. As to tiles for 
church*; &«., ministers’ residences, 
and burial places, see 36 & 37 Viet, 
c. 50, under which an infant, with 
the consent of his guardian, is em¬ 
powered to convey. 

(h) Soo 16 A 17 Viet c. 137, s. 27 ; 
18 & 19 Viet c. 124, s. 41 ; 23 k 24 
Viot. c. 136 ; 24 A 25 Viet. c. 9. 

(i i) See 4 & 5 Viet c. 38 ; 12 k 18 
Vict.c. 49; 14&15 Viet c. 24; 15& 


16 Viet. c. 49; ami 6 A 7 Will. IV. 
c. 90. 

<*) 17 & 18 Viet c. 112. 

10 See 23 & 24 Viet. c. 112. 

(m) Sug. l*ow. 177, 8th edit 
(»«) FU'jht v. Holland, 4 Buss, 298. 
(o) 4 Bac. Abr. pp. 49, 50. Quart, 
whether the custom is not more com¬ 
prehensive f see Consuetudioes Kan- 
ci®, 165 ; it extends to females, ib. t 
and is not affected by the 8 & 9 Viet, 
c. 106, a 3. 

(/») Chambers on Infancy, 412; and 
sue Orcrton v. BanUltr, 3 Ha. 503 ; 
CV «mjlxll v. Irvjlcby, •il Beav. 573 ; 
and at Law, Bristow v. Bast man, 1 

Esp. 172. 

B 2 
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If there be 
aitiuJ mie- 
rvj ir e— o - 

Utioo. 


attained his majority, the purchaser, it is oonccivcd, would, if 
he had acquired the lcgfl estate, be in Equity, entitled to its 
protection (q ): -so, if the infant, having the legal estate, were 
to proceed at Law to reoover the pYoporty, Equity would 
restrain U\p action, except upon the terms of*his refunding 
the purchase-money; for instance, whereas infant received a 
premium for a lease of his lands, upon his false assertion that 
the lessor was his guardian, Lord King decreed a return of 
the premium with interest (r). But, in the absence of any 
false assertion by the infant, relief in Equity will not be 
granted against him upon the ground that the other contrac¬ 
ting party believed him to l>e of full age (a). The mere fact of 
an infant entering into a transaction which must necessarily 
be invalid unless entered into by an adult, is not such a fraud 
as entitles the other party to relief (<)• There must Ikj some¬ 
thing equivalent to actual misrepresentation on the part of 
tho infant: and when* the false statement m male to a 
person who knows it to 1 m? false, there is no fraud committed 
which will take away the privilege of infancy. While on tho 
one hand it is a legal indulgence which is not to lie used by 
the infant for the purposes of fraud, ho on the other hand it is 
not to be infringed upon by persons who, knowing of tho 
infancy, must be taken also to know tho legal oousequences 
which attach to it (u) At Law, even his fraudulent represen¬ 
tation that ho is of full age does not render him liable to an 
action by tho party who hah boon thereby induced to contract 
with him (*). But in Bankruptcy, where an infant obtained 
a loan on a representation, which he knew to bo false, tliat 
he was of age, proof for the loan was admitted (y). 


C' ould n ot «fl % the 53 Geo. IIL c. 141, h. 8, all contract* for tho sale 

Any annuity or rent-charge by an infant were declared 

^ # 


(?) Sm the judfXZMBt In Hannah r. 
70t9on, 9 W. R. 729, 733; quart, 

riMther affected by Sect 7 of 37 A $8 
71 

(«**»«?.WdUoa, 1 DaG.A& Ill 
*. W 1 D# O. k 




M 


v. Aim?», 1 Dt O. k 


8. 90’ l Wrighti. 2 DeG.lR 321. 

(«) AVnr t. Stocker, 4 DeO. ft 
Jo. 451 ; and «• Inman ▼. Inman, 
L. R. 15 Eq. 150. 

(*) Jm Um r. Pjfc, 1 8W. 253; 

lAitrpool A*—elation v. FmrhurU, 

0 Exch. 421 

(?) R+Xinv, 9 D# G. 1 Jo. 03. 
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utterly void, notwithstanding any atteiAptedoonfirmation 
after majority-; ‘ arid the. intending purchaser was made 
guilty rf"a miadcfrneanor: but this Act is now repealed 
by tho^W^S*18 Viet. * 90, and before the repealing Act, 
the joint ana several contract of an infant and an adult for 
sale of an annuity to a third party, was valid as against the 
adult (z). 


By the Infants’ Relief Act, 1K74 (a), no action can now be 
brought “ upon any ratification made after full age of any 
promise or contract made during infancy, whether there shall 
or shall not be any new consideration for such ratification 
after full age.” If this enactment is to be literally construed, 
no action can now be brought against a person who, .having 
when of full age ratified, refuses to perform, a contract made 
by him during infancy for the sale or purchase of real estate ; 
though by«a suit in Equity, specific performance may be 
enforced against him. The language, however, of the first 
section seems to favour the supposition that the Act was only 
intended to apply to a contract for the repayment of money 
lent, or for the payment of the value of goods supplied to 
an infant, and to a subsequent ratification of such a con¬ 
tract ; and it may be hoped that it will be so interpreted by 
the Courts. 


Or, 2ndly, The proposed vendor may be a lunatic or idiot: 
in which case, according to the early authorities, his convey¬ 
ance may be set aside by his committee during his life, or by 
heirs after his death: yet he himself, though he recover his 
senses, is, it has been said, unable to avoid it (6) ; at least if 
made by feoffment, with livery of seisin delivered by him in 
person (c): it has, however, been held, that a bargain and 
sale, lehse and release, or other innocent conveyance by a 
lunatic, is absolutely void ( d); and the 8 & 9 Viet c. IOC, 
s. 4, which deprives a feoffment of its tortious operation, 

(z) Hav> v. Oyle, 4 Tumt 10 ; Oil- (c) Thompson v. Leach, Comb. 468; 
ioio v. LiUU, 1 So. 097. Devtrieji cast, nbituprd. 

(а) 37 A 38 Viet c. 62, a. 2. (<f) Bug. Pow. 606, 8th edit. 

(б) Ikmiejft ease, 4 Bep. 123 L 


Chap. I. 

Sect. 1. 


Infanta’ Belief 
Act, 1874. 


Lunatic*, , 
■ales by, how 
far void or 
voidable. 
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Oh***. L renders such a conveyance by & lunatic equally inoperative. 

-!— But the rule against a party being allowed to stultify himself 

would not prevail in Equity (*), nor, according to the modem 
authorities, at Law (/), in favour of a purchaser who had know¬ 
ingly dealt with an incompetent vendor: and it is now decided 
that the lunatic himself, as well as Ins representatives, 
may establish his lunacy in order to impeach a deed which 
he has executes! (g). On the other hand, it lias been held, 
•at Law, that where a person, apparently of sound mind and 

not known to be otherwise, enters into a contract which is 

• 

fair and bondjidt , and is executed and complet'd, and the pro¬ 
perty forming its subject-matter cannot be restored so as to put 
the parties in »(atu quo , such contract cannot afterwards Ik? set 
aside, either by the alleged lunatic or his representatives (/i): 
and, in Equity, the result of the authorities seems to In*, that 
sale-transactions with a person apparently sane, though after¬ 
wards found to lx; of unsound mind, will not l»e set aside 
against those who have dealt with him in the bond fid*• talief 
that he was of competent understanding (/). Evidence of 
the lunatic’s conduct as well before as after his signing the 
contract is admissible, for the purpose of fixing tlic other con¬ 
tracting party with notice of the insanity (fc); but evidence of 
general reputation has Wen held inadmissible to prove the 
fact of lunacy, or to fix the other contracting party with 
knowledge of it (T). 


(«) Shell on Lon. 350. 

(/) Motion v. Camroiu, 2 Excb. 
487, 501 ; S. C. t In error, 4 Excb. 17, 
nod cams cited ; Beacon ▼. M'Donnell, 
10 Excb. 184. 

(p) Motion v. Camronr, 2 Excb. 
487, 501. 

(A) Motion ▼. Camrour, iuprd; 
Brawn r. M'Donnell, 9 Excb. 809. 

(»\ molt v. Inee, 7De& M. ft 
9. 488 ; and see also Nidi w. Morfey, 
9 Vaa. 478 ; W&iawu v. Wenttcorik, 
5 Bear. 815 ; Sdb jr v. Jnekton, 8 Bear. 
123; affd. 104 ; Price ▼. Berrinjiou, 
8 liac. AC. m. 497,498 ; OnmpUU 
r. Hoop*, 8 9m. ft O. 158. In Proa 
7. Bearan, 17 Jui^OO, the fcourt on 


a purchase by a lunatic rescinded the 
contract, and ordered the deposit to 
be returned (the vendor's expense* 
being first deducted); but this, as the 
author is informed, was by arrange¬ 
ment, it being understood that the 
vendor sold with notice of the insa¬ 
nity. And as to relief against a pur¬ 
chaser on the ground of the vendor’s 
insanity, see Price ▼. Herrington, 
tuprA. As to partial insanity and 
lucid intervals, see Selby v. Jnekton, 
tuprA; Ormgk v. Stood, 2 J. ft L. 
509; 1 Ram, 820; and 2 Bear. 115. 

(k) Beavan r. M'DonntU, 10 Excb. 
184. 

(f) Groentlade v. Dare , 20 Bsav. 284. 



TO BUY OB SELL BEAL ESTATE. 


7 


And if a lunatic levied a fine or suffered a recovery in 
person, the conveyance was good (ra) : but this rule did not 
apply t <f voluntary assurances, e. g. t a disentailing assurance 
or power of attorney executed by a lunatic not ex con¬ 
tractu (nj: and of course, no similar effect would now 
result from lps executing an assurance under the 3 & 4 
Will. IV. c. 74. 


Until the statute 1 Will. IV. c. C3, sec. 27, there was no 
mode of obtaining a conveyance from a vendor who became 
lunatic after entering into the contract. This statute was 
superseded by the Lunacy Regulation Act (o), which contains 
ample provisions enabling the committee, under an order of 
the Chancellor, to convoy lands in performance of the lunatic’s 
contracts (j)) t and to make sale, partition, or exchange of his 
undivided share in any land ( 7 ), and to sell for building pur¬ 
poses any land of or to which he is seised or entitled in fee 
simple (r). It seems doubtful whether this last provision 
v\ ill include land over which the lunatic has an absolute 
power of appointment, or land convoyed to him to uses to 
bar dower; but in the latter case the dower trustee might of 
course release his estate. By the Lands Clauses Consoli¬ 
dation Act, 1840 («), committees of lunatics are empowered 
to sell and convey; and by the Leases and Sales of Settled 
Estates Act (t), they may, by the special direction of the 
Court, exercise the poWei’s given by that Act for the leasing 
and sale of settled lands. Committees must be careful not 

(m) See Shelf, on Lon., p. 316, el 
ttq.; Murky v. Sherren, 8 Ad. A E. 

754 ; but as to the deed m aki n g tho 
tenant to the pnedpe, end the decla¬ 
ration of'uaea (if any) being affected 
by the lunacy, see 3 Atk. 313 ; Elliott 
v. /no, 7 I>e G. M. A G. 486. 

(n) Elliott v. Incc, 7 De G. M. A 
G. 486. 

(o) 10 A 17 Viot a 70; nee too 
25 A 26 Viot c. 80, «. 1; and General 
Order* In Lunacy of 7 Nov. 1853. 

(p) Sect 122. 


(q) Sect 124. 

(r) Sect 125. 

(i)8A9 Viet. c. 18, i.7. Where a 
vendor is a lunatic, and no oommittee 
has been appointed, the purchase can¬ 
not safely be completed without the 
intervention of a Court of Equity, 
Midland R. Co. v. Otvin, 3 R. Ca., 
497; 1 Coll. 74. 

(I) 19 A 20 Viet c. 120; and as to 
mode of proceeding under this Act, # 
see Morgan’s Chaoeery Act* and Or¬ 
der*, p. 5'.»9 



Fine or re¬ 
covery. 


Statutory 

powers of 
Committees. 


Under Lunacy 

Regulation 

Act*. 


Under Leases 
and Sales of 
Settled 
Estates Act 
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to exercise their statutory powers without the consent 
the Chancellor (*). 



ScsT" 

feme covert. 


It k now docidcd that the Lord Chancellor, in directing a 
sale of the real estate of a lunatic married woman, under the 
Lunacy Regulation Act, 1802 (x), has no power to dispenso 
with her acknowledgment of the deed, and can only vest in tho 
purchaser an equitable fee binding on herself and her heir (y). 


Mmrrfed Or, 3rdly, The proposed vendor may be a married woman: 

Estate* o 4 in which case she may, with her husband, convey her freehold 

how coivejod. under the 3 A: 4 Will. IV. c. 74; but any other con¬ 

veyance by her is, at Common Law, absolutely void (z). And 
where a ward of Court married without consent, and, after 
attaining twenty-one executed, by the direction of the Court, 
a settlement of real estate to which she was equitably entitled, 
but did not acknowledge the deed, it was held that her heir 
was not bound (a). 


Customary 
power of 


As to copy. 


Before tho Fines and Recoveries Abolition Act, in many 
places a married woman had a customary power, with 
her husband’s concurrence, to dispose of land by deed 
acknowledged before the local authorities (6), and this power 
seems to be unaffected by tho Act (c). Her copyhold 
estates will pass by her surrender, with her husband’s 
concurrence; or, if her interest be merely equitable, either by 
such a surrender or by deed acknowledged under the Act; 
and her legal terms for years, as well reversionary (eZ) as in 
possession, will pass by the sole assignment of her husband ( e ); 


(n) Jnre Wad*, 1 H. k Tw. 202. A (*) Burton's Coop. pL806 j see 
Ml emmet be filed by s next friend cm judgment in Zoack ▼. Partm*, t Burr, 
behalf jot a pence of unsound mind. 1806. 

art so found by inquisition far the (a) FMdr.Moort, 7DeQ.K,*ltG. 
purpose of dssfinf with Us real estate^ 691. 

m ?. Jskasow, L. B, 9 Ch. (6) Sss 1 Bop. EtW, HO.' 

97 % (c) 8k sod 78. 

(a) 25 *t6Tide. #6 a 18. <J) Ihdmif y. Jktf, 16 Bear. M. 

(y) Mi BkMm, U hm. K.S. 246 j <#) Burton'sCcmp>pi 896j JKWv. 
see also 16 * 17 Viet e. 70, l 116. Sdmond*, 6 De Q. * & 608. 
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though whether they will be bound by his contract, in the 

• 

event of his death in her lifetime and before conveyance, 
seems to be doubtful (/); and in order that a reversionary 
4erm may pass by his assignment, it must be such an one as 
could possibly vest in possession during the coverture (y). 
As respects her equitable terms for*yeare, in order to perfect 
the title, she must join in and acknowledge the assignment; 
for although the husband’s sole assignment will bind her 
right by survivorship (A), it will not displace her equity to 
a settlement (i). 


Chap. I. 
Sect.l. 


It is now settled that under the 77th sect, of the 3 and 4 Their power 
Will. IV. c. 74, a married woman, with her liuslrand’s con-* ^ to real 
currence, is capable of contracting in Equity, if not at Law', so C9Ute - 
as to bind her real estate, though possibly not so as to render 
herself personally liable for breach of contract (k). 


Amd although the legal and equitable fee simple be vested May bo re¬ 
in a married woman, she and her husband may, nevertheless, *u cnA tion. 
1h> unable effectually to assure it to a purchaser: as where 
the property is held under a will or settlement which forbids 
alienation during coverture; for such a restriction is binding, 
although no trustee be interposed ( l ): nor has the Court of 
Chancery any power to dispense with it (m): nor can trustees, 
during coverture, safely part with a fund which is affected 
by such restraint (n). 


But a married woman may, in exercise of a power, pass May convey 


(/) Jnfrd , Ch. XVIII. 

(g) DuUrley ▼. Day, M tuprd. 

(A) Donne v. Hart. 2 Rum. & M. 
360 ; Dnberley ▼. Day, 16 Bear. 33, 
41 . 

(») l/aneon v. Keating, 4 Hi. 1 ; 
Wortham v. Pemberton, lDcG.4 8. 

644. 

(k) Crofti v. Middleton, 8 De G. M. 
& G. 192, 219; overruling V.-C. W. 
2 K. A J. 194 } mo judgment of L.-J. 
K. Bruoe. 

(f) Daggett v. Mcux, 1 Ph. 027 ; 


Steedman r. Poole, 6 Ha. 193; seo too 
re GfuLrlTt TrtuU, 11 Jur, N. S. 780, 
and re JBlit’ TrueU, L. R, 17 Eq. 409, 
ae to the effect of a restraint on anti¬ 
cipation where there is an absolute 
gift of a fund producing income. 

(m) Robinson v. Wheelwright, 2 Jur. 
N.B. 32,154; 6 De G. M. A G. 535; 
toe, howeeer, Sanger v. Sanger, L. R. 
11 Eq. 470, a oaee under the Married 
Women's Property Act, 1870. 

(a) Me QgekttZe Trueta , 11 Jur. 
N. 8. 780. 
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under power. 


May dUpoee 
of separate 
estate. 


Or when 
judicially 
separated. 


Or under the 


either a legal estate, by limitation of an use, or an equitable 
estate: and a general power of appointment authorizes an 
appointment during coverture, unless the terms of the instru¬ 
ment creating the power arc clearly inconsistent with such 
an exercise of it (o); and, after considerable conflict of 
opinion, it is now settled that in Equity a married woman, 
not restrained from alienation, has, as an incident of her 
separate estate and without any express power, as complete 
a power of disposing of her equitable fee as if she were a 
feme sole (/>); but of course a married woman will not Ik? 
regarded as a feme sole in respect of the fee simple, unless it 
is clear that the fee simple, ami not merely the life estate, is 
limited to her separate use (*y). 


When a wife has obtained a sentence of judicial separation 
from her husliand, she is, ns from the date of the sentence, 
and during the continuance of the separation, to In* eoasidered 
as a feme sole in respect of property of every description 
which she may acquire, or which may come to or devolve 
upon her; and, if cohabitation is resumed, all property to 
which she is then entitled is to lie held to her separate use, 
subject only to any written agreement which she may have 
entered into with her liusliand, whilst living separate. Tf she 
dies intestate, her property devolves as if her husband were 
dead(r). A protection order, during its continuance, lias 
the same effect, in respect to the wife’s power over proporty 
acquired by her since the desertion, as a decree of judicial 
separation (*). 

By the Vendor and Purchaser Act, 1874 (<), when any 


(o) Gould v. Gould , 2 Jar. N.S. 484. 

( p) Taylor v. Meads, 11 Jar. N.S. 
166.; in which om Lord Wortbary 
re view ad the earlier dedaioM and 
ovarmkd Backed w. Blenkhom, 6 Ha. 
181, and Leckmert r. BnXberidgc, 82 
Bear. 858 5 mst too Jiall v. Water- 

; jUk, 11 Jar; N. 8. Ml ; and Grigby 
• t. Cor, 1 Yea a fl8 ; Bog. Pow. 217, 
8th edit; Pruti*. BuU, L. R 7 Ch. 


Ap. 64 ; Lewin on Trusts, 5th edit 
553. So aiao it baa been decided in 
Irdaad, Ad am s r. Gamble, 11 Ir, Oh. 

Bep. 269. See alao mfr\ Ch. XVIII. 

4) TroutUdk w. Btmghey, L. R. 2 
Eq. 584. 

(r) 20 a 21 Vka* a 86, a 25; 21 A 
22 Viet a 108, a a 
(•) 20 k 21 Viot a 85, a 21. 

(0 87 k 38 Vlct a 78, •. 6. 
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freehold or copyhold hereditament in vested in a married 
woman as a bare trustee, she may convey or surrender the 
same as iS she were a feme sole. 

The mere ceremony of marriage between a woman and a 
man with whom she is incompetent to contract marriage, of 
course leaves her merely a feme sole; and, as such, able to deal 
with her property as she thinks fit: but in such a case a 
purchaser from her, otherwise than by a deed in which her 
(juasi-husband concurs, and acknowledged by her pursuant to 
the statute, would be entitled to strict proof of the facts 
creating the incompetency. 

The observations already made (u) upon fraudulent sales 
by an infant, apply, it is conceived, to similar transactions by 
a marrie«l woman (x), but if the ponton dealing with her is 
aware that she is married, he cannot have the benefit of liis 
contract, unless it is formally ratified in the only way in 
which by law a married woman is permitted to contract (y); 
so if he is aware of her incapacity to confer a good title, he 
may it seems, lose his right to make her estate liable for the 
loss which he has sustained by her fraudulent act (c). . 

By the 8th section of the Married Womens Property Act, 
1870, (a), it is provided that where any freehold, copyhold, 
or customary-hold property shall descend upon any woman, 
married after the passing of the Act, as heiress or coheiress 
of an intestate, the rente and profits of such propert y are, sub¬ 
ject and without prejudice to the trusts of any settlement 


(«) Suprd, pp. 3, 4. 

(*) Seo Jonet v. Kearney, 1 Dru. 
AW. 134 ; Savage v. Potter, 9 Mod. 
35 ; and 6 Ves. 181 ; Derbitkire v. 
Home, 3 De G. M. A G.-80 ; Blackie 
v. Clark , 15 Beav. 603 ; Vaugkan v. 
Vanderttegen , 2 Dww, 8C8, 408; 
Liverpool Auociation v. FairkurH , 9 
Exch. 422 i Barrow v. Barrow, 4 K. 
A Jo. 409; SJtarpc v. Poy, L. R. 4 Ch. 
Ap. 85 ; re Luth't Trusts, ib . 591. 


(y) A* icholl v. Jonet , L. R. 3 Eq. 
696, 709, 710; distinguish this wise 
from Savage v. Foster , suprd. 

(;) Arnold v. WoodAan, L. R. 10 
Eq. 29. 

(a) 33 A 34 YlcL c. 93. This is the 
only section in the Act which affects 
tlie real estate of a married woman. 
Seo the Amendment Act, 37 A 38 Viet, 
c. 60. 


Ohap. I. 
Sect. 1. 


V. and P. Act, 
1874, when a 
bare trustee. 

Case of 
invalid mar- 
riage. 


Relief against 
fraudulent 
sale by married 
woman. 


Married 
Women's Pro¬ 
perty Act, 
1870. 



IS 

m 


Traitor*, 
felon*, Ac. 


iussmcnoNs on ghnk&al capacity 

affecting the same, to belong to such woman for her separate 
nee, and her receipts alone are to be sufficient discharges for 

the same. It seems, however, doubtful whether this section 

% 

enables a married woman in Equity to contract for the abso¬ 
lute sale of real estate coming within its provisions; and also 
whether the section extends to real estate, which after the 
passing of the Act descends upon a woman who is at the 
time unmarried, but who subsequently marries. 


By the 12th section of the Act the husband of a woman 
married after the passing of the Act was exempted from all 
liability in respit of her debts contracted luforo mar¬ 
riage, but the wife, ami her separate property, were made 
liable to satisfy such debt* as if she hail continued unmarried; 
and this liability has l>een held to extend to propjrty to 
which she is entitled for her separate use without power of 
anticipation (6). This section, so far as it exempted the 
husband from liability, has l»een repealed, and lie is now 
liable to l»e sued jointly with his wife, and the debt or 
damages may lw recovered against him to the extent of 
the assets received from his wife as defined by the amending 
Act (c). 


Or, lastly ; The proposed vendor may have been guilty of 
treason, or murder, either as principal or accessoiy before the 
fact (d) ; and have thereby subjected his land to forfeiture, 
and escheat, upon his attainder (e), that is upon sentence of 
death being passed upon him (/); or of any other felony 
punishable with death, attainder upon which involves for¬ 
feiture during life (g ); or he may have incurred a praemu¬ 
nire ( h ): and in any of these cases, or at least in any of the 
first three, his conveyance, although bond fide, for- 
consideration, and to a purchaser without notice, wf* 3 P nor 


(*) w. L. E. 17 Eq. 

470. . 

(4 17 AM Vbt, c. 60. 

(d) MCfco.IILc.145; ICfco. T' 
c. 31, it 2. 1 v 


'<!) 8 B~ WJ* 

u (9l4 BLO**** 5t 


(A) lOIUe.JI.e.0. 
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to the 83 & 34 Viet., c. 23, subject to the inchoate righto of cb»p. i. 

the Crown, or the lord of the fee (t). In these cases, how- _ L 

ever, that* which we have, for convenience, referred to as 
an incapacity to sell was in strictness, & mere want of 
title as against the Crown or lord of the fee. The effect • 
of attainder was not avoided by a subsequent conditional 
free pardon in the penal colony (k ); nor had a pardon under Effect of 
the sign manual the efficacy or legal effect of a pardon under ****• 
the Great Seal (l) ; but property acquired by the convict’s 
own industry, after an absolute or conditional remission of his 
sentence by tfcc governor of the penal colony, was protected 
by. statute against the claims of the Crown (m). Leaseholds . 
of traitors and felons were, until the recent Act, forfeited to 
the Crown upon conviction (n); but, of these, a bond fide 
sale between the crime and the conviction, would, it seems, 
be held good ( o ). A felon’s share of money, which was 
impressed with the character of realty, would not, in the 
alwence of anything to cliangc its character, be treated as 
personalty so as to let in the Clown’s claim by forfeiture (p). 

By the 33 & 34 Viet., c. 23, the forfeiture and escheat of Forfeiture foe 
lands and goods for treason and felony is alxdishcd, but the 
Act does not affect the law of forfeiture consequent upon 
outlawry (q) ; a convict, i.e., a person against whom, after the 
passing of the Act, judgment of death or of penal servitude, 
shall have l>cen pronounced or recorded by any Court of 
competent jurisdiction in England, Wales, or Ireland, upon 
any charge of treason or felony (r), is rendered incapable, 
while he remains subject to the operation or the Act, of 
alienating or charging any property, or of entering into any 
contract (s); but any property which he may acquire while . 
lawfully at large, under any licence, is not subject to these 


(t) Bee •Crowe ▼. Gager, Cro. Cat. 
172; 6 Bio. Abr. 988; 4 Jarm. Conv. 
by 8. 75. 

(t) JU Church, 14 Jar. 817. 

(J) Bullock v» Dodd*, 2R4AL 
258. 

(m) 5 Geo. 4, a 84, ■. 28. Gough v. 
Davie*, 2 K. k J. e. 23 ; which mm' a* 
to the general effect of pardon. 


(») 4 BL Com. 888. 

(o) 4 BL Com. 888. See Whitaker 
v. WUbey, 12 C. B. 44. 

(p) Be ffftrrop't EetaU, 3 Drew, 
726 ; rt Thompeon’t Tnuli, 22 Boev. 
508. 

<2> Sect 1. 

(r) Sect 6. 

(•) Sect. 8. 
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IkuikrupU. 


disabilities (f). The Crown has power to appoint an ad¬ 
ministrator, in whom, upon his appointment, all the real and 
personal property of the convict is to vest (u); and he has 
an absolute power to let, mortgage, sell, convey, and transfer 
any part of such property as he thinks fit (*); and full 
directions are given as to the management of the convicts 
property, which, subject to the payments and allowances 
authorized by the Act, is to revert to the convict or his 
representatives on the completion of his sentence, or on his 
pardon or death (y). If no administrator is appointed, an 
interim curator may lie appointed by a Court of Petty 
Sessions or by a Justice of the Peace, to administer and 
manage the property and affairs of the convict (r); his duties 
arc analogous to those of a receiver of real and pciVonal 
estate (<t) ; he has, it would seem, no power to sell or mort¬ 
gage real estate; nor can lie sell or transfer any personal 
estate, except with the authority of the Court or a Justice (i>). 
So, the incapacities of lankmpts and insolvents to sell, 
depend merely u]x»n their want of title as against their 
assignees; but in one ease, of doubtful authority, it was 
held that an unceitificated liankrupt might, as against 
his assignees, make a good title in favour of a mortgagee 
subsequent to and without notice of the lankruptcy (o). 


Incapacitated 
owner* may 
well under 
Land* C. C. 
Act, 1845. 


And, with reference to incapacities to sell l>oth of the 1st and 
of the 2nd descriptions, we may here refer to the general 
consolidating Act of the 8 Viet. c. 18; which enables owners 
of partial estates and incapacitated owners (including tenants 
in tail precluded from alienation by Act of Parliament (d), 
and tenants for life with a restriction against alienation (e),) 
to sell land to the promoters of undertakings authorized by 


(<) Sect. 30. 

(«I Sect*. 9 and 10. 

(») Sect 12. 

W Scot 18. 

(j) fret 11.. . 

(a) Sect 24. 

(b) Beet 25. Qy, whether wider his 

general powera rf Mnsgemc* be een 


let the real estate gf the convict. 

. (c) JU Ca*c*mt* Liyacy, 2 Jur. N. 
& 157 ; and OMH cited in the Re. 
pesterVnoU. 

(/) Ex part* Earl tj Abergaomny, 
19 Bear. 153. 

(0 Dntntik ▼. Brown, 2 Jk N.S. 
1043. 
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Acts in which the general Act is incorporated (/): and to the 
provisioas of the Commofts’ Inclosure (g), and Land-tax Re¬ 
demption £h) Acts, which empower such owners to effect 
sales for the purpose of meeting the expenses of inclosure, 
or of discharging their other settled estates from land tax; 
and to the provisions of the Acts authorizing leases and 
sales of settled estates under the dircctionof the Courtof Chan¬ 
cery^) ; and to the provisions of the Acts authorizing the sale 
of the residences of the clergy, and of glebe lands in certain 
coses (fc); and to the provisions of the Improvement of Land 
Act, 1$G4 (J); and to the provisions of the Acts empowering 
the Secretary of State for War to acquire lands for the defence 
of the realm (m); and to the Acts authorizing the gift or sale 
l»y incapacitated owners of land as a site for schools (n), or 
for churchyards (o), or for sites for places of religious worship, 
&c. (])), and generally to the Acts incoi-porating the provisions 
of the Lands Clauses Consolidation Act. 

We may here also refer to the statutory power which by 
the Vendor and Purchaser Act, 1874 ( 7 ), Sect 4,isgiven to the 
h gal ]K*rsonal representative of n mortgagee of a freehold 
• state, or of a copyhold estate to which the mortgagee has 
been admitted to convey or surrender the mortgaged estates 
•m junjnumt of all sums secured by the mortgage. Apparently 
this section is now in operation whether the mortgage was 


(/) See sects, C, 7. cl setj. 

,y) 6 A 7 Will. IV. c. 135, w. 46, 
17 ; 8 & 9 Viet. c. 118; 9 A 10 Viet, 
c. 70 ; Acta for facilitating drainage, 
1) A 10 Viet. c. lUl; 10 & 11 Viet, 
c. 3S ; 12 & 13 Viet. c. 100; 13 A 14 
Viet c. 31 ; 19 A 20 Viet. c. 9. Seo 
also the Amendment Acte, 10 A 11 
Vict.c. Ill; 11 A 12 Viet c. 99 ; 12 
A 13 Viet. c. 83 ; 15 A 16 Viet. c. 70 ; 
37 A 18 Viet a 97 ; 20 A 21 Viet. c. 
31; 22 A 23 Viet. c. 43. 

( 1 k ) 42 Geo. in. c. 116, u. 14, 53, 
98 ; 54 Geo. III. c. 70, a. 44, c. 173, 
m. 0, 8 , 12 ; 57 Geo. III. c. 100 ; 1 A 
2 Viet. c. 07 ; 1C A 17 Viet c. 74, a. 
117. See Deaden v. King, 9 Ha. 499. 


( 1 ) 10 A 20 Viet. c. 120 ; 21 A 22 
Viet. c. 77 ; and 37 A 38 Viet. c. 33 ; 
as to which, ride in/rxi, Ch. XX. 

(k) 1 A 2 Viet. c. 23, r. 7, et »cq. ; 
2 A 3 Viet. c. -19, e. 15, ci teq. 

(l) 27 A 28 Viet, c 114 ; see too, 
the Limited Owners' Residences Act, 
1870, 33 A 34 Viet c. 56, partially re- 
pealed and amended by 34 A 35 Viet 
c. 84. 

(m) 5 A 6 Viet a 04 ; 18 A 19 Viet 
c. 317; 23 A 24 Viet. c. 112. 

(n) 4 A 5 Viet c. 38 ; 1*2 A 13 Viet 
c. 49. 

(o) SO A 31 Viet c 133 

(p) 36 A 87 Viet c. 00. 

( 7 ) 37 A 38 Viet c. 78, a 4. 


Chap. I. 
Sect 1. 


And under 
Inclosure 
and Land 
Tax Redemp¬ 
tion Acts. 

And under 
Leases and 
Sales, Ac., 
Acts. 

And under 
Defence Acts. 

And other 
Acts. 


Personal repre¬ 
sentative of 
mortgagee 
under V. A P. 
Act 1874. 
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executed, or the death of the mortgagee occurred previously 
to or atnoe the peeaing of the Act, ft only the mortgage debt 
is paid off after the 7th August, 1874; nor is it confined to 
the case of a mortgagee dying intestate as to his mortgage 
estate. As the section is framed, the power only arises on pay¬ 
ment of all sums secured by the mortgage: and it may be 
made a question whether a realisation from an exercise of a 
power of sale would amount to “payment” within the 
meaning of the Act Assuming, however, as seems probable, 
that such would be held to be the case, still if the sale is 
for a sum insufficient, alter payment of expenses of sale, to 
discharge the entire amount due on the security, the section 
does not apply; and on a sale in lots to several purchasers 
the title of each purchaser to the legal estate will in -many 
cases depend upon its Wing shown that prior to the execution 
of liis conveyance the vendor hAd received the purcliase- 
moneys for the other lot*. It may also bo a question whether 
the section includes the case of a mortgagee who, having 
been paid off, dies without having reconveye<l 


Incapacity of 
charity troa- 
twa. 


# 

There is no positive law that property belonging to a 
charity shall be alujolutely iriWicnablc, but the onus is thrown 
on the alienee and those claiming under him of showing that 
the sale w r as beneficial to the charity (r); and, unless this can 
be done, the transaction will be set aside (•). There is naturally 
a strong presumption that land, once devoted to the charitable 
purpose, is intended for ever to remain inalienable; but under 
special circumstances the right to alienate it may be presumed. 
Thus where a sale of charity lands had taken place at a very 
distant date, and had always been acquiesced in, and the 
origin of the charity was lost in obscurity, it was held that 


( r) 8 m c. g . AU,-Gi*.v.&rtUingk*m t 

Itev. 91. 

dhUfaaof charity 

)u&btgrm*9*,9mAtL4t*.v.0rte%, 
6 V* 40 1 W Orp. 0 / 

H$wmi k, 1 HAW; AtL-Om. jr. 
Brmhjm+ijjkmm. tl; Au.4 cm 


v. 8*dk Am 0^4 Bmt. 4W; AtL- 
Om. v. Parg^tff 6 Bcst. 150 A«.- 
Ool ▼. Mgrk+l* Bmt. Yt; 2 Vac. 
4 0. 411 1 Att-Om. T. tfagdaUn OoL 
^e, 10 Bw. 00, and cm ritad; 
AtL4)m ▼. thKtf, Tf Baa*# 521 5 4 
Da 4. IA 108. 
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a power in the trustee* to eell might be presumed (<). The 
Court of Chancery lias power under He general jurisdiction, 
and ako upder Sir Samuei-Romilly’s Act (M Oea IH c. 101), 
to direct a sale of charity property, without the sanction of 
the charity c omm i ssi oners (u); and, notwithstanding any of 
the disabling statutes, sales of charity lands may now be 
effected under 16 & 17 Viet c. 137, s. 24 (x). So, where, cor¬ 
porations or trustees in the United Kingdom, holding moneys 
in trust fo* any public or charitable purpose have, under the 
33 & 34 Viet c. 34, invested their trust funds in any real 
security, and the equity of redemption of the premises com¬ 
prised therein has become liable to foreclosure, or has been 
otherwise barred or released, the same are by the Act directed 
to be sold and converted into money. But without the express 
authority of Parliament or the Court of Chancery, or unless 
they are acting under a scheme legally established, or with the 
approval of the commissioners, charity trustees are now pro¬ 
hibited from selling or charging any portion of their charity 
lands (y). By a recent statute {z) the trustees of any charity 
for religious, educational, literary, scientific, or public chari¬ 
table purposes, upon obtaining from the charity commissioners 
a certificate of incorporation, may in their corporate name 
. hold, acquire, convey, assign, or demise any present or futuro 
property belonging to their trust, but only in the same way 
and subject to the same restrictions as they might have done 
without such incorporation. 




We may here also conveniently refer to the limited powers of eodeai- 
of alienation, which, in respect of corporate property, have “^ ationF . 
been conferred by the following statutes:—The 14 & 15 Viet, 
c. 104 authorizes ecclesiastical corporations, with the approval 


(0 AtL-Gen. T. Magdalen Col 6 H. 
L. C*. 189. f . 

(«) Re Athlon Ohmritfi 22 Boar. 288. 
(*) And eaa 18 & 19 Viet. o. 124, a. 
38. 

. it) 18 Jl 19 Viol. c. 124,1. 29. Aa 

to what aooounU are dfcvoUd la 


charity information*, mo AU.-Gtn. v 
Dmpert Oe. 6 Ban▼. 882 j Att.-Qcn. r. 
Prttyman, 4 Hoar. 464; AtL-Gtn. r. 
Hall, 16 Baa*. ZS9) AU.-Oen. ▼. Mag¬ 
dalen ColUgt, 18 Boar. 226; rf r id* 

iofiA Ch. XXL 

<f) M a 34 Vloi. e. 24. 


▼OL. I. 
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Of municipal 
corporation*. 


of the church estates commissioners, iq sell, enfranchise, and 
exchange church lands, or to purchase the interests of their 
lessees; and these powers, at first temporary, havo # been con¬ 
tinued by later Acts (a). The 19 and 20 Viet c. 95 authorises 
sales and exchanges of land held by the university of Oxford 
or any of its colleges, or by Winchester College, and amended 
and extended by the 23 & 24 Viet c. 59; by the 21 & 22 Viet 
c. 44, restricted powers for the sale, enfranchisement and 
exchange of lands are given to the universities of Oxford, 
Cambridge, and Duriiam, and their several colleges, and to 

the colleges of Eton and Winchester. Workhouses, lands, 

6 

and other parish property may be sold under 5 & 6 Viet, 
c. 18 (6). We may also refer to the restrictions imposed on 
sales by municipal corporations by the 94th section of the 
5 and C Will. IV. c. 7G, and to the powers of alienation given 
by the Land Tax Redemption Acts. 


Sect i. (2.) Who art relatively incompetent to sell. 


Who arc 
relatively 
I ncom patent 
to mIL • 


Incapacities to sell of the second description may l»c con¬ 
sidered to consist in, 1st, the want of a transferable (c) title 
to the property proposed to be dealt with; and, 2ndly, the 


Peraotu 

haring no 

transferable 

interest 


existence of some relation between the proposed vendor and 
the purchaser which prevents a s%le except under special 
precautions. 


standing in 

special 

influential 

relation 

towards 

proposed 

purchaser. 

Conditions 


Upon the first of these subdivisions we may remark, that 
a right of alienation is generally incidental to and inseparable 
from the beneficial ownership of property. Titus a mere 
declaration annexed to a gift to A. in fee ( d )—or, it is con- 
. ceived, for any estate (<)—that the property shall not be 
aliened, Or shall not be chaiged (/), is repugnant and void ; 


(«) 17 k 18 Vkt. c 116; 19 k 20 thereof to the public. At to the 

Viet. c. 74; 20 A 21 Viet, a 74; 21 remedy in cum of collarin' alien*- 

k 22 Viet c. 67 ; 22 A 23Viet c. 40; t baft of corporate property, w 5 ft 

S3 A 24 Viet. c. 124, e. 28; 24 k 25 0 WOL IV., e. 7«, *. 97, and AtL- 

VkL c. 132. . Ool r. ffiZfpa, 0 Sim. 80. 

(5) Soe too 20 A 21 Vkt. c. 13. ’(rf) Co. Iitt 200 h, 223 a; 2 daon. 

• <e> Bt+AK'iOtn. v. Cor?, of Pt r Wflk, 3rd odfc./p. 15. 
mmdJL, • Beaf 0T ; where a corpora' («) 8oe, m to an eeUte for life, 
tioa waa Wd incapable to Equity of ' Rockford t. Uqdtman, 9 Ha. 475 ; 
. coatrartiag to Aril property, by eeaeoo aad Me Bird v. /aU**s 1%/ur. 970. 
of a duty ***** owed h mpiri ' (/) WtUigr. Bbcom, 4M|LACr.201. 
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. the estate cannot be preserved to A. despite his own volun- Cfc&p. i. 

tary acta or involuntary misfortunes: but, within certain S * ct ' 2 

limits, which do not seem to be very clearly defined by the 
authorities (p), the estate limited to him may be made to *»Hd. 

- determine or go over on the occurrence of any thing which, in # 
case he were absolute owner, would operate as a voluntary or 
. involuntary alienation. But though a n\an may, on alien¬ 
ation, qualify the interest of his alienee by a condition to 
i, take effect on bankruptcy, he cannot, by contract or other¬ 
wise, qualify his own interest by a condition to take effect 
on his own bankruptcy, though it seems ho may do so by a 
condition to take effect on his own attempted alienation, 
although for valuo (A). Where the condition is in an active 
form, requiring something to be done by the grantee, and 
there is no collusive purpose, an act in invitum , such as bank¬ 
ruptcy, or the giving of a warrant of attorney, is not a cause of 
forfeiture (t). The case of a married woman furnishes *an ex¬ 
ception from the general rule : she, as we have already seen («), 
may, in Equity, be effectually restrained while covert from 
dealing with even her fee simple estate : and no condition or 
gift over is necessary to give effect to the restriction; inas¬ 
much as it operates to create in her a personal disqualification 
to contract or convey the particular property: the provision 
in such a caso being one, not of forfeiture but of preservation. 

Wo may here remark that the fact of a woman being a 
professed nun does not affect her capacity to take or dispose 
of property ([). 

Upon the 2nd subdivision wc may instanco the case of tTndue 

* . e influence. 

an agent for purchase, who cannot sell his own estate to liis 
principal, without acquainting him with the facta(m): and, as 


(g) See Co. Litt. 223, a; Mae- 
champ r. Auct, Brfdg. R. 182 ; Were 
v. Canny 10 B. A Or. 433 j Doe r. 
Pear tun, 6 East, 173; Large't coie, 
2Leon. 82; 1 Coll C. C. 445; Willie 
r. Hixoxy 4 MjL A Cr. 302; AM- 
water v. AUwater, 18 Jur. 50, n. 2 
Jathl Wills, 3rd edit. 17. 

(X) Knight y. Browne, 7 Jur. N. S. 
804; Brooke*. Pearson, 5 Jur. 781. 


(•) Ax Hoorn r. HUmOy 1 J. A H. 
530 ; sad see esses cited in note, 
ib. p. 540. 

(i) Supra, p. 10. 

{[) Re Meteklfe'e TrueU, 2 De O. 
Jo. A a 122 ; 10 Jor. N. a 224, 287. 

(») OxOeU ▼. Prppere sms, 8 Bssy. 
78 j RotheehUd y. brook man, 2 Dow. A 
(X 188; Bendeg ▼. Craven, 18 Beer. 
75 ; Blake y. Afowatt, 21 fioeY. 603. 
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a gibefel rule, wbcntver anoh a relation subsists. between 
,*•--- ttbtaiactmg paitiee u may enable one to exercise undue in¬ 
fluence (a) over the other, whether the relation be that of 
parent and child (o), guardkn and ward* legal adviser and * 
# client (p), trustee and oestui que trust , medical man .land 
petaefit, spiritual adviser and penitent, or whatever else may 
be the nature of the confidential relation, if influence is ac¬ 
quired and abused, or confidence reposed and betrayed (g), 
the Court, upon proof of the exercise of such undue influence, 
will set aside the transaction; and the circumstance of the 
real facts not being stated on the face of the assurances will 
be considered primd fade evidence of fraud'(r). 


Sod*. 


Who 
generally 


to 

C* 

cannot hold 


(3.) Who are generally incompetent to puichoee. 

Purchasers must, necessarily, be either individuals or a cor¬ 
poration : corporations, of whatever description, may purchase, 
but cannot, in their corporate capacities, hold land, except 
under a licence to hold in mortmain (•), or under the special 
provisions of an Act of Parliament (/). 


(■) See Caebarn* v. Bankovi, 2 
Bmt. 76 ; OooU v. LamoUe, 15 Beav. 
2*4, 289 ; Caubon y. A/Ibon, 2 l)e O. 
Y. A Jo. 521. 

(o) Uoykton y. Hogkton, 15 Beav. 
278 5 we Boatload v. Bradley, 2 
8 m. a O. 889; Wvigki v. Vatulerplank, 
SK.H.1; Dimedab y. Dimodab, 
8 Dr**. 556. 

( p) Broun v. Kennedy, S3 Beav. 
183; 10 Jut. N. a 141. 

(y) Bmitk Y. Kay, 7EL Cae. 750; 
Harrbon y. Gueet, 6 D. G. M. A G. 
432; Bkodoe y. Bolt, L. R. 1 Ch. Ap. 
2S2; Tate y. WUUomeon, L.B.1 Eq. 
328; L. B. 1 Ch. Ap. 56 ; and me 
Smyyurik y. Wmria* L. B. 12 Eq. 
Sf*; where the fiduciary relation 
ww lurid not to be esta b lis he d , bet 



Dm. $10; 
C.C. 104; 


Jfuyuenin y. BemUy, 14 Vea 278; 
2 Wb.ATud.Ua 406 ; Dent v.Ben¬ 
nett, 4 MjL A C. 269; Harvey \. 
Mount, 8 Beav. 489; BiBagt y. Souther, 
9 Ha 334; Baler y. Louder, L. B. 
16 Eq. 49; and earn* therein respec¬ 
tively cited; me “too MidSeton \. 
Skerbvmt, 4 Y. A C. 858. 

(#)*Ca LitL 2 K A benefit buil¬ 
ding society under the 6 A 7 Will. 4, 
c. 32, aright purchase real estate; 


MuJhck y. JcnJdnM, 14 Beav. 628; but 
this Act, except as to Mbshdng so- 
deties, baa been repealed by the 87 A 
38 Vide. 42, which 
streets the power of 
bold land to what they bold by way 


apparm^r^ 
AamcUty to 


Smssto afrrt»M, l6 A17 VI* al#7, 
A 27; 38 A Zf a 1%«. 8#md 
41;a»lflf*a2. - 

(0 Zb a issmt sad IVm* ng r. 
Trail, U B. *18 Eq. 88, H wse held 
that a ilitntnry power oemfened on a 
charity to require had by wffl, fa*. 
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. Purchased by individuals, unincorporated, must bp made ‘Chap. L 
Jrjr fcp'in their private capacities Mid individual names: ^ B * ci8 - <• 
'-e.,g.~n pi^fchase by, to nomine, the inh a bi ta n ts of a place, or *”•****» *>* 


.the parishioners or churchwardens of a pariah, is bad; so oW, 

. V a similar purchase by, or grant to, the commoners of a • 
waste («). 

# 

but, by custom, in London and elsewhere, the parson Parochial 
and churchwardens are a corporation to purchase and hold 
laitd (x ); and so, by statute, are churchwardens and over- ““ hoU1 
seers generally in some matters relating to the Poor Laws (y), 
and to Education (a). So, too, certain quasi corporate bodies, So aiao local 
as Local Boards of Health established under the Public 
Health Act, 1848 (a), and Improvement Commissioners 
acting as Burial Boards (6), or the Sanitary Authorities under 
the Public Health Act, 1872 (c), to which these local juris¬ 
dictions have now boen transferred, may purchase and hold 
lands for the purposes authorised by their Acts. So, too, PubUo 
public companies formed under the Companies Act, 18C2, may oompwuafc 
hold lands: but if formed for the promotion of art, science, 
religion, or charity, or any like object not involving the 
acquisition of gain, the quantity so held must not exceed two 
acres, unless the Board of Trade sanctions a larger holding (d). 

We may here also refer to the 21st & 22nd Viet. c. 92, as Purchase* for 
ameh^xi by the 34 Viet. c. 14, under which contracts for the p^Sea. 
purchase of property for certain county purposes may be 
entered into in the name of the Clerk of the Peace on behalf 
of the Justices, and the purchased property may be conveyed 
to the Clerk of the Peace, and will vest in his successors in 
tjhc office from time to time. 


pkof a power to derbe land for the (b) 20 & 21 Vlct c. 81; 28 A 24 
porpoeea o^the charity. Vic£, c. 04. Am to the metropolitan 

(*) Co. Utt 8, a. area, wc 10 A 17 Viet. c. 184 ; 18 & 

(») See Warner’s oae.Cro.Jac. 10 Viet c. 128 ; 20 A 21 Viet cc. 85, 
582 ; note (4) to 6o. tttt 8, a. 81; 24 A 25 JVSL a 101. 

(f) 0 Geo. I. c. 7, a 4 ; Sag. 883. (e) 85 A SO Vlct a 70; and aoc the 

(s) Jointly with the minfeer; eee Amendment Act of 1874, 37 A 38 
4 A 5 Viet a 88, *. 7 A 8 ; 12 A 13 Viet a 80. 

Viet & 40 ; and 14 Viet a 24. (d) 25 A 20 Vlct a 80, at 18, 21. 

<«) 11 A 12 Viet A OS. 
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BMTBICftOKf ON OIN^bJLl «CA**fcirr. 

, IWjiAwiy 4o tfajparing qf *he Natu r al i att i on 
fAttSea might purchase before riwamtinn; but the* 
flight at any time assert its right to the property fp)\ uok3» 
the alien was a subject of a friendly state, and the property, 
was taken for the purposes of his own residence or buainfos 
for a term not exceeding twenty-one yean (/); and the 
Crown might exercise the right of re-entry, without the 
necessity of any inquisition being taken, or office fouhd (g). 
Before the Crown had exercised its right of re-entry, an alien 
might make a conveyance to a natural-bom subject, which 
though it could not defeat the prior right of the Crown, 
would be valid in evory other respect (A). Xhe Crown cotdd, 
it was said, claim land vested in trustees for an alien (i); 
but not his share of the produce of sale of real estate, devised 
in trust to sell (A*); nor, according to a modem decision, the 
benefit of an executory trust to convey land to an alien (l); 
but on appeal, the grounds of the decision wore not ap¬ 
proved ; and they were expressly dissented from in a later 
case (m). 


Ix*hmw to, The claim of the Crown extended to terms for years (n); 

IX.' 7 and, until recently, the only exception was of leases of 
habitations of alien merchant friends during their lives and 
residence within the realm (o). Lcosc^, or agreements for a 
lease ( p ), to alien aitificcrs or handicraftsmen, were, prior to 
die now repealed statute of 7 & 8 Viet. c. 60, absolutely void; 


(<) Ca Litt 2 b. Jtex \. Hdktnd, 
Aleyn, 14; Dumoncd I)umu*nl, 
IS It. Kq. R. 98 . 

(f) 7 A 8 Viet c. 68. «. 5, now r*- 
pitied by 33 Viet. c. 14. 

Of) 22 k 23 Viet. c. 21, t. 25. 

(*) Sbep. Touch. 232. 

(0 1 Bear. 90 j Sag 085 ; but we 
r. 8tordy, 8 8m. k O. 280, 
an other grounds, 2 Jur. 

w. W%dkm, 94 Be*v. 
■rer^yinny 

£ B. i Ok.**? wk* » borrow y. 



Wadti* l* approrod of. 

(k) Du BommHm ▼. Skddo*, 4 
Myi k C. 525 ; ttd we p. 530, tm to 
dktingxsbhing Ptm rdri n r. Gowdqt, 
8 Myl k K. 888. 

(0 ***** ▼. Stordy, 8 1C. * 0. 


230. n 

{•) *. WadKa, 24JW. 1 ; 

Skftrp t. BL 3mtt*nr, L. &. 7 Ch. 

Ap.m ♦ 

WOo, Utt 2 b. Me r. A* 
bourn, 4 But. m. 

M M Bo. Tffi. t. W, *•!«. 

(p) £<*<*»« «. ar/««*. i m»' 
D.«»: #Ad. k U. sir. 
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though an alignment to an alien artificer of a subsisting 
li^age.has been hold valid ( 9 ). By that Act, however, a 
resident ialien friend might hold any lands, houses, or other 
tfenomente, for the purpose of residence, or of occupation by 
himself or his servants, or for the purpose of any business, 
trade, or manufacture, for any term not exceeding twenty- 
one years 1 ; as if ho were a natural-bom subject (r). 

But-by the recent Act («) the disabilities of an alien as 
rospects the acquisition of real and personal property have 
l>ecn almost entirely removed; and he may now acquire, 
hold, and dispose of real property situate within the United 
Kingdom as freely as a natural-l>om British subject; but 
until he has obtained a certificate of naturalization* after the 
period of residence, and in the manner prescribed by the 
Act (t), he cannot hold office, or exercise any municipal, 
parliamentary, or other franchise. The Act is not retrospec¬ 
tive (it); nor does it confer upon an alien any right to hold 
real property situate out of the United Kingdom (r). 

By the 7 Anne, c. 5, 4 Geo. II. c. 21, and 13 Geo. III. c. 21, 
the children of a male British-born subject, or of his son, are, 
with certain special exceptions (y), to be considered natural- 
born subjects; and, by the 7 & N Viet. c. 6 G, the child bom 
of a British mother out of the Queen’s allegiance is enabled 
to hold land ( 2 ); and by the 33 Viet. c. 14, where the father, 
or tho mother being a widow, has obtained a certificate of 
naturalization in the United Kingdom, every child of such 
father or mother who during infancy has become resident 
with such father or mother in any part of the United King¬ 
dom, is to be deemed a naturalized British subject (a ); and 


(q) Woottpn t. Sttfmoni, 12 M. & 
W. 129. # 

(r) Soctfi. 

(#) S3 Viet f. 14; amended as 
respect* the taking of oaths of alle¬ 
giance by 38 A 84 VIot A 102, 

(0 Sect 7, ft teq. 

(u) Sharp v. St. SauMur, L. B. 7 
Ch. Ap. 848, and see sect 2, sub- 
seat 3. 


(x) Sect 2. subsect 1. 

(y) As to which, see the Acta, and 
Fitch v. W«6er, 6 Ha. 51. 

(.-) Sect a 

(a) 8ect ip, subeect 5; see the pre¬ 
ceding sections as to the readmission 
to British nationality whore the status 
has been lost, and generally as to the 
national stains of • women and chil¬ 
dren. 
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7 A 8 Viet 
c. 00. 


Naturaliza¬ 
tion Act, 1870. 


Natural- born 
•abject— who 
is. 
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tythSiSl * ttViot * 33, sectl, any pmoa domiciled xa 
Wngj a nd or Ireland, or drilling any reel or personal estate 
in RngUnd, may, on petition to the (taut for Diverse, obtain 
n bipding declaratory decree of him right to be deemed < A 
natural-born subject Illegitimate children do not come 
within these provisions, although legitimatized according to 
a foreign law by the saheequent marriage of their reputed 
parents (b). The 33 Viet c. 14, also contains provisions (c), 
under which naturalized or natural-bom British subjects may 
divest themselves of their nationality, and become aliens. 


NatuxmHaft- 

tion. 


The right of the Crown to grant letters of denization is 
not affected by the Naturalization Act, 1870 (d); but the 
privileges which are incident to denization are less com¬ 
prehensive than those which are now er\joyed by every 
alien, and there seems to be no reason why this pre¬ 
rogative of the Crown should be preserved. After demiza- 
tiop, the alien can both purchase and beneficially hold 
land; but, as the letters patent have not a retrospective 
operation, the denizen cannot take by inheritance; nor 
are his issue bom before denization capable of inheriting 
from him (*). The denizen is entitled to land purchased 
before denization, if the Crown, before office found* has, by 
the letters patent of denization, confirmed his estate (f). 

0 

Naturalization, for the purpose of holding land, could 
formerly be obtained only by a special Act of Parliament (g); 
but, by the 7 & 8 Viet c. 66, a resident alien might 
obtain a certificate of naturalization; under which (so far as 
the possession and enjoyment of property are concerned, and 
subject to any special exceptions contained in the certificate), 
he acquired all the rights and capacities of a natural-born 


ms?, j 


4 * 


(ft 


yjB*. y tor. tu r 
fc QmM IMyl* 


if) A* to whwlwMw to to. 
Oimtm,m U ft 11 Vfct c u k m 
to of to. United State, »• 

n Ow, tXL * n; Dm *. A M m m , 
»,T7* ; Atom T. Sutton, 1 
It. k MyL ««S. 


subject$ and no*, by tile 91 Yiat c* 14 (A), an-alienwho has a w*. i 

redded in the United Kingdom, or has bean in ti*«er*ie *et . 
the Crown, for not loss than five yearn, and intend#! when 
naturalised either to resido in the United Kingdom or to 
serve under the Crown, may obtain from one of Her Majesty's 
principal Secretaries of State a certificate of naturalization; 


upon- obtaining, which' and taking -the oath of 



required by the Act (%), the alien becomes entitled to all 


political and other rights, powers, and privileges, and subject 
to all the obligations of a natural-bom British subject in the 
United Kingdom, except that, when within the limits of the 
foreign state of which he was previously a subject/he is not 


to be.deemed a British subject, uuless he has lost his former 


nationality; and an alien who has been natumlized under the 


7 & 8 Viet. c. 00 may obtain a certificate of naturalization 
under the recent Act, as if he were not already naturalized. 

A married woman is to be deemed to be a subject of the Of female 
state of which her husband is for the time being a subject, 
but a widow, being a natural-bom British subject, who has 
become an alien by her marriage, is merely a statutory alien, 
and as such may be readmitted to her British nationality in 
manner provided by the Act (i). It is conceived that in no 
esse does naturalization affect the previously acquired title 
of the Crown. 


An infant can purchase; but on his attaining twenty-one, Infant pnr- 
he may, at his option, adopt or abandon the contract (/): and d^fru£ y 
should he, either having attained twenty-one, die without m ^ ority ‘ 


exercising or relinquishing such option, or die under that age, 


the like privilege descends on his representatives. The pur¬ 


chase of an annuity by an infant was made absolutely Void 
by statute, and incapable of confirmation after majority (m); 
but this*has been repealed by & later Act (n). 


Any written instrument signed by the infant after attaining .wutamonnta 


• (4) Bette, f, * Mff. • BrownL * ISO; Cro. Jaa S*0; Oa. 

ff) tat.fr. 1 • ‘ ’ IittSK ‘ 

(!) 8m not. 10. Oautpfm*. 10 of <■*) 05 On. IIL a 141, a 8. 

tba 7 A 0 Viet. a. 06. (») IT A It VJet a 90. ‘ • 

(#) KetUy't or KrUej/'t cate, 1 
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RESTRICTIONS ON GENERAL CAPACITY 


majority is a ratification, if of such* nature as that, if signed 
by an adult, it would amount to an adoption of the act of a 
party preferring to act as his agent (o): and where a written 
ratification is proved, the infant must show, if he can, that 
when he gave it, he had not attained majority’(p). It is con¬ 
ceived that the Infant Relief Act, 1874-, docs not apply to the 
confirmation of such & contract * 

And an express ratification is not essential; mere acqui¬ 
escence may suffice : e.g. t occupation or receipt of the profits, 
without dissent, for a short time after attaining majority, 
would, it*is conceived,confirm the transaction by election (g): 
but the vendor cannot maintain an action for the purchase- 
money, unless lie can prove a ratification in writing (r). 

What time No precise rule can l»c laid down as to the time within 
election. f ° r which the infant, after attaining majority, must elect. An 

unexplained acquiescence of three or four months (*), or, even 
a shorter period (/) in the case of a purchase, would paoli&bly 
amount to confirmation; but the delay of a fortnight would 
not be unreasonable (u). If his election be to avoid the pur¬ 
chase he ought to disclaim (*). 

Whether he And, although the infant may abandon the contract, and 
price. thus relieve himself from all unsatisfied liabilities under it, 

'he cannot, it is said, recover money which ho lias actually 
paid, unless such payment were procured by fraud (y), or 
except in cases where he has derived no benefit from the con- 

(o) Harris t. Wall, 1 Exch.122. (•) Ketltfs or Ketsey's eno, 1 

(p) Hartley v. Wharton, 3 Per. A BrotmL 130 j Cm. Joe. 330. 

D. 523. (*) See judgment In Holmes o. 

(y) See 8 Taunt. 42; Cork and Blogg, 8 Taunt 42, Park, J.; and 

Ba*don R. Co. ▼. Casenore^ 10 Q. B. Birkenhead, Ac, A. Co. v. Pilcher, 0 

335 ; JVorry and EnmisldUen R. Co. Each .. 127. ° . 

r. Coombe, 3 Exih. 718 ; Leeds and (m) 2 T. K 433. 

7%ir$k JL Oo. ▼. Feamley, 4 Each. 28; <*) See 5 Esoh. 128 ; Goods v. 

Nortl +Ko tW* R. Co. t. W Michael, 5 Harrison, 5 B. A A. 147. . v 

Each. 114 ; Birkenhead, Ac, R. Oo. V. (y) MaepA. on Infanta, 484 ; Wil- 

Pdehefy AR ; Dnblm and Wexford • ton ▼. Room, 1 Ton. N.P.C. 138 ; 
AA.r f *•*,*) L. T. 70. * «e on Ui 481; Em farts 

(r) 3 Cm, IV. a 14 a. 5; .*• Taylor, 8 De G. hL A G, 254. 

a*.-- of T. * 248. 


He ma? be 
bound by 
simple ac¬ 
quiescence. 


js* 

to confirma¬ 
tion. 
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tract (a); and if he be unable to restore the consideration. Chap, i 
this will be an additional bar to the action: f8r instance, _ Sect 8 ' 
where an -infant paid a premium for a lease of business pre¬ 
mises, and entered upon and occupied them, it was held, 
upon his attaining majority and repudiating the lease, that, 
whatever might bo the general rule, he could not, unde* the 
circumstances, recover the premium, inasmuch as he had en¬ 
joyed a part of that term, for which it formed the considera¬ 
tion (a): and although, upon the purchase of the fee simple 
the same decisivo effect might not always l>o attributable to 
mere occupation (h), any act affecting the value of the estate, 
e.y ., the felling of ornamental timber (c), or the removal or 
alteration of buildings, ire., would, it is conceived, lx* con¬ 
clusive against his right to reclaim the purchase-money. 


If, however, the infant had fraudulently represented him- Fraudulent 
self to the vendor as an adult, Equity, it is conceived, would £3!e^ bj 

against, 

money ^supposing such action to be maintainable), and would * 
allow the vendor to avail himself of any collateral securities 
which he might hold for tho unpaid balance: but it could 
not enforce any security given by the purchaser personally 
during his infancy; such being absolutely void (d). 


relieve the vendor by restraining any action for the purchasc- 


A lunatic or idiot may purchase; and, according to the rwchaae by 
early authorities, cannot himself, though he recover his f^oidibil 
senses, avoid the transaction: but it may l>e set aside by the 
Crown, after office found (a); or by h is committee, after inquisi¬ 
tion (/); or by his representatives, after his decease, unless he 
have recovered his senses and agreed to the purchase (g ). The 
present doctrine of the Courts in regard to such purchases 


(*) See a^to avoidance by infant* 
of their oontract*, and their right 
to recover money paid thereunder. 
Lindley Paitnamhip, 81 
Ca. Ab. 978. 

(a) Holm** v. Blogg, 8 Taunt 580. 
Ex parit Tailor, tupod. 

(b) See however BhcMmrn v. 
Smith, 2 Each. 788. 


(e) A* to what is ornamental 
timber, eee Ford r. Tynte, 2 De O. 

Jo. ft S. 127. 

(d) Chamb. on Inf. 444. 

{<) Co. Utt. 247 a. . 

(/) AtL Otn. ▼. ParHwrwt, 1 Bq. 
( g) Co. Litt 2 b. j 2 BL Com. 292 j 
Shelf, on Lun. 847. 
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PorciuhM by 

married 


voidable. 


Caeee where * 

married 

regarded y a 

feme$oU. 


Maybe 
confirmed by 



tacm however, to aooord with that which has been already 
stated with respect to contracts for sale by lunatics (h). In a 


modern ease, a purchase of an estate in consideration of the 
release of a bond debt, was set aside at the suit of a legatee 


of the bond debt (t). 


.A married woman may purchase; and can in Equity, by 
the contract for purchase, bind her separate property, oven 
without referring to it (i) : in other cases the husband may 
annul the purchase, and may recover the purchase-money at 
law, unless she purchase! by his authority (Z); or it'may lx* 
annulled by herself after bis death, although he may have 
agreed to it; or by her representatives, unless she agreed to 
it after her husband s decease (m). 


Where the married woman is judicially separated from her 
husband (n), or has obtained a protection order under the 
divorce Acts (o), or where her husband is a convicted felon, 
or an alien enemy, she is at law capable of entering into a 
binding contract for purchase (p). 

The general rules above referred to, respecting acquiescence 
by an infant after majority, will, it is conceived, apply to the 
case of a married woman retaining the estate, after the 
termination of the coverture: and, in the case of a purchase 
by a married woman representing herself to be single, or who, 
contracting as if single, has so dealt with the property as to 
prevent its perfect restoration in sped*, Equity would, it is 
conceived, secure to the vendor all his legal rights, and would 
, restrain the exercise of any adverse legal right by either the 
woman or her husband, supposing him to have been privy to 
the fraud. * 


(k) Suprd, pp. a, 7. 

(0 autd V. CoUey, 1 Ke. W0;iad 
aee 8. JUU r. Mmmim. t BH. V&. 

1 i oMta dUd p. 4, *. (*) ; and 
Wm4mg v. fori** 6 Moo. P.C. Ml, 
iiteuAlwM «i 

(ft) ru$ t'VW Oh- xym. at; I 
nr- t. U. Cftyb 

ni. 


<») Co. uu. Ii, 8Mb; Mmm- 

▼. **«, Dong. Mil ft* 

CM, 

(•) SO A 21 Vfat a tt, m, 25, M. 
-(•) 90ASlTkAc.7t, all; md 
nan vict e. ict,«. e-r-io. 

(y) Bm P m ii m i t. Predftn, 2 
Yarn. 104; ipd stfMr mtm cM, 2 
ftfHAW.m 
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Homan Catholics wwe formerly subject to di»biKti6B in this chap. 4. 

respect, which have been removed by a modem statute (q) t 

t A R om Ml 

Previously to the 33 & 34 Vici c. 23, persons guilty of 
treason, or felony, or who had incurred a praemunire, might, t&m*, Ac. 
before judgment, purchase land; but, upon judgment, it 
became subject to the rights of the Lord of the fee, or of the 
Crown: and purchases by such persons after judgment were 
subject to the same rules as purchases by aliens before 
denixation (r). By the 33 & 34 Viet. c. 23, such persons, 
while continuing subject to the operation of the Act, (t.e., 
until bankruptcy or completion of the sentence or pardon or 
death (a),) are incapacitated from entering into any contract (t), 
except, it would sceni, in respect of property which they 
may acquire while lawfully at large under licence (u); but 
they arc not otherwise prohibited from purchasing land. 

Upon the appointment, however, of an administrator, whose 
position and duties are not unlike those of a trustee in bank¬ 
ruptcy, all the property of the felon to which he was entitled 
at the time of the conviction, or to which he becomes after¬ 
wards entitled while subject to the operation of the Act, 
vesta in the administrator (.r); so that any purchase made 
by the felon after his conviction, and not falling within the 
exception contained in the Act, enures to the administrator 
for the purposes of the Act. 


Upon a purchase by a bankrupt before obtaining his Bankrupt* 
certificate (y), or bis order of discharge (:); or by an insolvent vento. 
under the 1 & 2 Viet. c. 110 (a), before his final discharge, in 


($) 10 Geo* IV. c. 7. Aj to the 

portion of Roman Catholic* with re¬ 
ference to land devoted to religion* or 
charitable purpose*, ate 2 A 8 Will. 
IT. o. 115, and Anrtey on Rom. Cath. 
p. 128, dteq. Aj to what are mere 
reUmtarj emociatton* and net chari¬ 
table institutions, tee 0Mbr. Jfoutert, 
L. R. 11 Eq. 574. 

<r) Oe. lilt. 2 b; Rt* ▼. tiaddtn- 
r*m, 15 Vast, 458 ; ftaf. 884. 

<#) Sect. 7. 

(0 Sect. 8. 


(*) Sect 80. 

(x) Sect 10. 

(y) 6 Geo. IV. c. 16 ; and see 12 A 
18 Viot c. 106, a. 142; and mx now 
24 A 25 Viet o. 184. 

(r) 24 A 25 Vlct c. 134, m. 157, 

, A 

(a) See eeot 37A The discharge of 
the debtor, under Jbt 44, by the oon-' 
sent or default of Mb de tainin g cre¬ 
ditor, took the property out ot .the 
aedgneee aad revested it in the debtlwt 
Gntnp r. Triclxtt, 16 Jnr. 286, Q.B. 
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8K case of adjudication, or before his full, £*., his unconditional 

—;-_ discharge (6), if there was no adjudication; or by an insolvent 

under the 5 & 0 Viet. c. 116 (c), before his debts# wore paid 
< in full, the land vested in the assignees. After the debts 

were paid in full, no revesting older, under 5 & 6 Viet, a 116, 
was necessary in respect of equitable interests (d); and accor¬ 
ding to the law, as it existed before the passing of the Bank¬ 
ruptcy Law Consolidation Act, 1849, where the bankrupt’s 
estate had not paid fifteen shillings in the pound, and he had 
previously been bankrupt, or discharged under an Insolvent 
Act, or had compounded with his creditors, the rights of tho 
assignees were not affected by his certificate (•). The 
subsequent statutes do not contain any similar provision. 
But a bankrupt, although he has not obtained his certifi¬ 
cate of conformity under the Act of 1849, or his order of dis¬ 
charge under the Acts of 1861 & 1869, can acquire and hold 
property against every one but his assignees or trustee. 


In*olreot: And in the ca*c of an insolvent under the 1 A 2 Viet- 

c. 110, although property acquired by him after his final 
discharge did not vest in his assignees, it still remained until 
his debts were paid in full (/), subject to the judgment which 
was directed by the 87th section to be entered up against 
him. The rights of the assignees were, however, subject to 
the same equities, in favour of third parties, as would have 
affected an assignee by deed (<j ); and unless and until judg¬ 
ment was entered up, the insolvent's after-acquired estate was 
unaffected (A). Such a judgment did not require registration 
under the Act: but it could not be enforced without per- 

Sitiafaction mission of the Court, which alone, to the exclusion of tho 

on. 


(b) Botham t. Smith, 22 Boar. 190. 
(O See aect. 7. Insolvent debtor*, 
under the 7 a 8 VIct. c. 70, *eem to 
hare been" in the tame position, as 


8 and 18. 

L (d) Wmriag v. £Uit, 6 Da G. K. 4 
6 Gao. 4, f 14&QT. 


ig) JU Atlanxm, 2 De G. M. A Gf. 
140; Jit Cewthame, 4 Da'G. k 8. ML 
St in bankruptcy, tembU, n Barr , 6 
W. S. 424 ; 4 Joe. N. 8.1011. <W 
pare BarUtU ▼. BartUtt, l JHQ.k 
Jo. 127 

(*) JU JfeykM, 16 Benv.220; JfUt- 
<ftan t. Htigtt, 8 Drtw. 74; Hawker 
t, UolUwdl, 2 Bob. k G. 498. 
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Superior Courts, had jurisdiction to order satisfaction to be 
entered up on such a judgment (i). 

w 

(♦.)♦ Who are relatively incompetent to purchase. 

The remarks already made ( k) t as to undue personal 
influence, seem to apply as well to purchasers as to vendors. 

It is also a general rule of Equity, that no person “ who 
by being employed or concerned in the affairs of another 
has acquired a knowledge of his property” (i), or who, in 
respect to the property to be sold, has a duty to perform 
which is inconsistent with tho duty or interest of a pur¬ 
chaser (m), shall himself purchase such property; nor shall he 
purcliaso for himself in another’s name; nor shall he himself 
purchase as agent for another (n) ; nor perhaps, even employ 
a third person to buy as agent for another (o). And where 
tho same agent acts for two opposing parties, it must appear 
that the principals were placed at ami’s length in the trans¬ 
action ( p ). Where tho rule depends upon legislative enact¬ 
ment, or is founded on general principles of public policy, 
it amounts to a prohibition: but where it is intended 
merely to protect the interests of individuals, the purchase, 
although primd facie voidable, may la* sustained by evidence 
of those interests having been sufficiently guarded in the 
transaction. 

And in a recent case, (q) which well illustrates the principle 
which guides the Court in judging of the validity of such 
transactions, where A, a nephew of a former trustee of B’s 
property, was commissioned by his uncle to advise and assist 
B in tho settlement of his debts, and A anti B met and 
consulted, it was held that tills constituted such a fiduciary 
relation between A and B as rendered it incumbent on tho 
former to communicate to the latter all material information 

(*) Sturga v. Joy, 22 L. T. 82 H. L. C. 461 ; ToU y. Williamton, 
Q.B. * L. B. 1 Eq. 628 ; L. It 2 Ch. App. 56. 

(1c) pp. 19, 20. (») 9 Vaa. 248 ; 10 Vea. SSI. 

(1) Sug. 688; ^Akoame y. Hogan, 1 . (©) See 10 Vet. 895, and Sag. 600. % 

Dro. 810. (p) Y. Briail, 6 Da G. M. A 

(«) OTwdau r. Ki*g, S Bmt. i9 ; O. «2S. 

R. Co. V. Blaikie. 1 ICaoq. (<j) TaU v. William*)*, luprxi. . 
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Sect. 8. 
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invalid, 

although 


though 

vendor 

rutelj 


whkh be Acquired aa to the value of B*t property, and a Bate 
firoot B to A wae set aside on the ground of oonoealment 

A purchase coming within the rule is not rendered valid 
by the fact of its having been by auction (r), or under a 
Decree of the Court (a): or by tho purchaser having had 
independent professional advice (t ): nor, when a person by 
filling a confidential office has acquired a knowledge of 
property, is his capacity to purchase it restored by his retire¬ 
ment from office (u); for his knowledge remains. 


X 


Rule, In 
Ha mom 
■trfageni 
form, affects 
porefcasaabj 

Arbitrators: 


The rule, in its more stringent form, applies to the several 
cases of 

An arbitrator contracting for unascertained claims of 
parties to the reference (»•) 


An assignee or trustee of a l»ankrupfc; against whom the 
rule is said to 1« more than ordinarily stringent (*); and it 
precludes a purchase by his partner on bebfclf of the firm (y): 
the Court has, however, on the petition of a purchasing 
assignee, directed a reference to inquire whether the 
purchase would be for the benefit of the estate, he 
paying all the costs (•); and, on the report being favour¬ 
able, has confirmed the sale (a); it has also, under special cir¬ 
cumstances, allowed an assignee to be removed, at his own 
request, in order that he might bid at the sale of the Iwnk- 
rupt’s estate (6); where, however, an assignee, who was also 
second mortgagee of the property, applied for leave to bid, 
(remaining assignee,) the Court refused the application ; but 


(r) Bog. 691 ; 8 Vea. 349 ; Randall 
T. Brrimgton, 10 Vea. 423 ; Sanderoon 
t. Walter, 13 Vaa. 601; York Buil¬ 
ding Co. v. Mackenzie, 8 Bio.P.C. 42 1 
JngU t. Rickards, 28 Be*v. 361. 

(9) Price r. Bym, died 5 Vea. 681, 

- and ae* Carge. Carp, 2 Boh. A L-171. 
(f) Tdo ▼. Willia m **, tiprd. 

<«) Be par* James, 8 Vaa. 862; 
Mr ▼. Pkimsr, 6 CL A F. 667 ; 
Spring v. Prid$> W Jtu*. N. 8. 646 ; , 
W»it to «Mli BcMS. W, 

1 ‘ » 

1 ( \ 


(i) Blmnsrkassett v. Day, 2 Bn. A 

B. 116 . 

(a) Bt pans Lapy* 6 v «- «30 n.; 
Bx patio Barnett, 10 Vea. 396; B* 
parts Al e x and er, 2 Hon. A A. 493; 
Tar*or r. Trdomey, 1« Sim. 49; 
Poedoy r. QmtMr, 2 Da O. A Jo. 327 ; 
4 Draw, 1BA 

, b) M* pru Bm^U, 7 Jw. 11*. 

W Ms fstn «M,e Jmx. ml; I 
H. T>. k Vt O. TJ. 

<■) a. a, r Jw-iw. ,, . 

, « SsgmU Mm ,» M. ft * D. 

V* 
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allowed him to name a price at which he might take the Chip. I. 
property if not sold at the auction (c): and where a creditor’s 4 

asaignee^in another persons name, bought from a creditor; 
Vice-Chancellor Kinderaley was of opinion that the validity 
of tko sale depended on the vendor’s believing that the 
purchase was made on behalf of the assignee, and directed an 
issue to determine the fact; but on appeal the transaction 
was declared wholly void, irrespectively of the vendor’s 
belief (d): 

A Bishop purchasing an annuity to be charged upon a Bishop whoae 
rectory ; he being the person whose consent was required to ^w’tT 
the sale; although he gave a better price th&n could have B “* : 
been elsewhere obtained (c): 


A Commissioner of bankrupts (/), although he had not Commis- 
acter! (#),or had ceased to act in the prosecution of the fiat (A): Bankruptcy 


Commissioners for Inclosure under the general Inclcwure Commit 
Art; who cannot purchase any land in n parish in which 
an Inclosure is made, until five years from the date and execu- ud Valoere 
tion of their award (/); and a similar disability for the term 
of seven years affects valuers acting under the Commons 
Inclosure Act (k): 


The Committee of a lunatics estate; the Court has even of 

refused to confirm a lease to the Committee, though approved 
by the Master as advantageous to the estate (I): 

A member of a corporation, taking a lease of the corporate 
property (m): 


(c) Export* Holyman, 8 Jur. 156. 

(d) Pocky ▼. QtriLUr, 2 D«0.4Ja 
827 ; 4 Drew, 184; tee this mm as to 
the duties of awignees in bankruptcy. 

(e) Greenlaw v. King, 8 Bear. 49. 
(/) Ex parU Bennett, 10 Vss. 881. 
(y) Export* Horrioon, 1 Buck. 17. 
(A) Export* Boynton, 7 Jar. 244. 

VOL. L 


(*) 41 Geo. HI. c. 109, b. 2. 

(l) 8*9 VioAa 118, s. 129. 

(/) Shelf, on Lunacy, p. 448. 

(m) AU. Gtn. v. Oorp. of Oukcl, 
8 Dru. k W. 294 j.Jbelsaas was at a 
gross undervalue, and the property 
was trust property. 
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GoTwnorot 
charity : 

Rector buying 
globe : 


A governor erf a charity, taking a lease of tho charity 
landa (n): 

A rector, purchasing in the name of his curate, a portion of 
glebe sold for the redemption of the land-tax (w): 


Solicitor to A solicitor to a commission of, or fiat in, Bankruptcy, 

purchasing the estate from the commissioners (ji) : and a 
solicitor conducting a sale under a decree and purchasing 
the estate (</): 



A trustee whose duty it is to purchase particular property 
for his cestui que trust, (e y.: a trustee of renewable leaseholds 
bound, if possible, to renew,) shall never buy it for himself; 
even though the.proposed vendor positively refuse to jiart 
with it for the benefit of the cestui que trust (#•): hut the pur¬ 
chase if effected will Ik? considered as made on their behalf (*); 
and any additional interest which the trustee acquire* by 
purchase will belong to his cestui que trust (t): subject, of 
course, to the trustee being rc-jwud the purchase money: 


Anri, ia iii 
modi Sea 
form, affect* 
purchases by 

Agents 


And the rule, in its milder form, applies to the several 
cases of 

An agent for sale (u ): except where the vendor is well 


(a) Alt.-lien. v. 7x>rtZ Clarendon, 17 
Ve*. 491. 

(o) (Jrrrrtr v. Jfugeli, 3 Rus*. 423 ; 
but soo Bcai/en v. King, 9 Ha. 499, 
520. 

(j>) Ex jarU Bennett, 10 Vea. 381 ; 
Mtrrte v. Royal, 12 Ve*.; see p. 372, 
and see Dotcuex v. Gnuebrook, 8 Mer. 
200 ; et tide infrd, p. 87. 

( q) Fonlkct, 6 Vest. 630, n ; 
Bidny r. Ranger, 12 Sim. 118. 

(r) Ex pari* B a rnett, 10 Ves. 895 ; 
see Turner r, Trttawney, 12Sim. 49 ; 
Kneek r. Saadford, 1 Wh^A Tud. 
U C. 82, sod cm there died. 

(') Bee Tanner r./SUtorihy K 4 


Bear. 487. 

(/) Poebrook v. Baljuy, 1 Myl. A 
K. 226; Vangkion r. Noble, 30 Beav. 
34 ; where, however, the j nuchas* was 
made out of trust moneys. 

(m) York Building t Co. v. 4 (taken- 
zie, 8 Bro. P. C. 40; Woodhouxe v. 
Meredith, 1 Jac. A W. *04 ; Brook- 
man v. Rothschild, 3 81m. 153; fUdht- 

child j. Brockman, 2 How. A C. 188 ; 
Barker v. Harrison , 2 Coll. 546 ; 
Chartxr e. Trtidyon,ll CLAP. 7Z4 ; 
In n Bio yet Trv$t, 1 Mac. A O. 488 ; 
el vide infril, as to Solicitors and 
Agents. 
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aware from the first that his agent is beneficially interested 
in the purchase ( x ): 

t « 

An agent for the management of property; who can only 
purchase subject to the onus of proving that he afforded his 
principal all the knowledge respecting its value which he 
himself derived as agent (y): 

An auctioneer employed to sell the property (z): 

Counsel, purchasing, below their nominal value, charges 
upon his late client’s estate (")» upon the validity of which 
he had advised: 

A creditor of a bankrupt, who has been consulted by the 
assignees as to the best inode of selling the estate (b): 

L>once of a power of sale (< j: 


.Executors and administrators, in respect to the personal 
estate of the deceased (</): 


A guardian purchasing from his ward, immediately on his 
coming of age ; although the price were adequate (e) : 

A mortgagee with a power of sale ; who cannot purchase,* 
under the power, either in his own name or through an agent, 


(x) WcntKorik v. Lloyd, 32 Bcav. 
467, affd., Dom. Proc. 10 Jar. N. S. 
960. 

• 

{y) Cane v. Lord Alien, 2 Dow. 282; 
Molony y. Kfman, 2 Dm. A W. 31 ; 
Chamber t v. Betty, Beat. 388; and 
see Raesittr v. Walsh, 4 Dru. A W. 
485; Muryhy v. O'Shea, 2 J. A L. 422. 

(») Oliver v. Court , 8 Pri. 127, 160; 
8ng. 488; Bashxtt r. Cafe , 4 Dt O. A 
Sm. 888. ' 

(«) Carter y. Palmer, 8 Cl A F. 657; 
and a purchase bj a solid tor’a dork 
from Ida principal'! client, for whom 


he had Iwien professionally concerned, 
waa aet aside ; Holiday v. Peters, 28 
Beav. 349. 

(6) Bxpnrle Hughes, 6 Vea. 617. 

(c) See Bcaden v. King, 9 Ha. 519. 

(d) KHlick v. PUxney, 4 Bro. C. C. 
161 ; Watson e. Toone , 6 Madd. 153 ; 
Baler v. Read, 18 Bear. 398 ; Smalley 
v. Varlcy, 23 Beav. 358. 

(«) See Sug. 691 ; and see Oldin 
y. Samboume, 2 Afcfc 15; MulhaUen 
y. Mantm, 3 Dru. A W. p. 317; 
Archer v. Hudson, 7 Boav. 560 ; Da*, 
ton y. Massey, 1 Ba. A B. 219, 282. 
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Exeat tors 
and adminis' 
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Guardians : 
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;X or so amage the transaction as to make himself the absolute 

-- ownir (J): nor can his agent, who has acted in “surveying the 

property and receiving the interest, purchase on* his own 
account from the mortgagee ( g): but the rule docs not apply 
to a purchase of the equity of redemption by the mortgagee 
from the mortgagor (A); the purchase being from its inception 
a transaction subsequent to .the loan (i); but if from the 
influence of his position he purchases at an undervalue, the 
sale may be set aside (fc); nor does the rule apply to a 

purchase by a second mortgagee from a first mortgagee selling 

0 

under his power of sale (/), even though the second mortgage 
may be in the form of a trust for sale (m): and on such 
purchase, if unimpeachable on other grounds, the second 
mortgagee acquires an irredeemable title, just as if he were 
a stranger (n). 


Mortgagee 
lmyiog in 
banknipicy. 


It was usual, although perhaps not strictly necessity (o), 
upon a sale under the general order in Bankruptcy, under 
the Act of 1849, for a mortgagee intending to bid, to apply 
for leave so to do (j >): and by sect. 132 of the Act of 1801, 


(f) Robertson v. yorris, 1 GtfL 421; 
Affd. on app. 4 J sr. N. S. 155 ; where 
redemption wm decreed, though fif¬ 
teen yean had elapsed. 

(y) Orme r. Wright, 3 Jut. 19; In 
Bloiff* Trwtl, 1 Mac. and G. 488 ; 
and see Doirrxes v. Gnuebrooi, 3 Mer. 
200 ; Robertson r. Norris, 1 Giff. 421 ; 
on app. 4 Jut. N. S. 443. 

(A) Webb r. Rorkt, 2 Sch. A L. 661, 
673 ; and boo Waters t. Groom, 11 Cl. 
& T. 684 ; Knight y. Marjoribants,2 
Mac. and G. 10, and cases dted ; Dob¬ 
son y. Land, 8 Ha. 220; Sag. 680 ; 
Gossip r. Wright, 9 Jar. N. 8. 592. 
(f) Infra, Cb. VL 
(A) Pmd ?. Holden , L. H., 8 Bq. 
M. . . 

<0 Parkin** V* ffanbnry, 1 Dr. A 
Sm.W3.2DsG.XkS.450; Kirkwood 
v. Thompson, 1H.A M. 3&2,2 De G. 
J. i 8. 613; Sham t. Stamp, 33 
Beav. 494 ; 2D*a?LA8. 46$. 


(m) Kiri rood v. Thompson, nbi 
suprxi. 

(n) A mortgages cannot under the 
colour of a mortgage obtain a col¬ 
lateral advantage which does not 
strictly belong to the contract of 
mortgage, Broad v. Bel/s, 9 Jar. N. 8. 
885. . 

(o) Ex parte Ashley, 1 Mon. A A. 82. 

(/>) See Ex parte Marsh, 1 Biadd. 

148 ; Ex parte Da Came, 1 Back, 18. 
The costs of as app l ication merely 
for leave to bid, are, it appears, al¬ 
lowed to the mortgagee only when 
the petition Is pr s as a to d at the re¬ 
quest of tbs sadgn— ; Ex parte 
Ooort, 7 Jm 964 ; Sts parts Dsmks, 
12 L. J, H. a 45; Ex parts SmUk, 
IS Jur. 1044. In lx parte fodder, 
rMon. A A. 327, tko Court, after the 
sale, aBowwyhs mftrtgages to bid, 
morn pro tuns; 4m, also Bt porta 
Yortce, 3 M. D. A Ds 0.329. 
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any mortgagee, with;the leave of the Court first obtained, cup. i. 
might bid %t.any of the mortgaged property. The Act of _ ** *• 
1809 does not contain a similar provision, but, even without 
express enactment, the Court has always had power to grant 
such leave (g); and the law in this respect remains unaltered. 

In the case of a legal mortgage, it appears to have been a 
common, although improper, practice, for the mortgagee to 
conduct the sale (r); in such a case, of course, he could not 
purchase without the permission of the Court, which permis¬ 
sion would not be given except upon very special grounds (s). 

A mortgagor cannot purchase from his tirat mortgagee, 
selling under a power of sale, so as to defeat the title of his 
second mortgagee. Whether he would be similarly dis- ***** 
qualified if the estate were first sold to a stranger, and then 
purchased from him by tho mortgagor, appears to be con¬ 
sidered doubtful (f); but it is conceived that such second sale 
could not be impeached, if it were a bond fid% independent 
transaction. 


Mortgagor 
baying from 
firmt mort- 


A tenant for life, with powers of sale and leasing, may sell 
or lease to a trustee for himself (r); and this doctrine has gigorieMin- 
recently l>een extended to the case of a mortgagor with 


power of leasing until entry by the mortgagee (.c). 


bcncBt. 


The solicitor or agent of a person disqualified from pur- Solicitor of 
chasing, would, it is conceived, in general, be unable to 
purchase on his own account (y): but in a modem case, under 
special circumstances, the solicitor to a fiat was allowed to 
purchase part of the estate (z): 


(q) Ex parte *4 l D. It C. 32. 

(r) See J?xparte Cuddon , SM. D. & 
De G. 502. 

(f) See Ex parte WOragor, 4 De 
O. &8id. 60S; BeOamg v. OockU, 18 
Jwr. 465 

(I) Otter v. LcL Vmwx, 6 !>• G.M. 
k G.flW. ’ . 

(u) Wilson, ▼. BeveU, 4 Bun*. Sagd. 
Pow, 7th ©d.; App. p. 551. 


(x) Sevan v. Halgood, 1J. k H. 222. 

(y) Doicnet v. Qruaabrcot, 3 Mer. 

209 ; Whitcomb v. MinckU, 6 M*d. 
91; In ft Bloyu Trust, 1 Mao. k G. 
488 ; Bern ▼. Btianl, 8 De G., M. k 
G. 623; overruling V. 0..8* 2 Jur. 
N. a 922 ; bat aan Alranley v. Kin- 
ioM, 2 Mao. k G. 17. * 

(«) Ex park Watte, 1 I>e O. 265 
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m 



Tmst©«*, 


wbo h*T« 

accepted 

trust. 


Security by 
way of truet 
for sole. 


Incompetent 
purchaser 
bound at 
option of 
parties 
interested. 


A steward contracting for a lease from his employer; to 
sustain which, he must show the fairness of the trans¬ 
action (a): 

Trustees, unless merely such in name, can only purchase 
subject to special restrictions ( b ): and there will be an 
additional objection to a purchase by a trustee, if the olyect 
of the trust were apparently to secure to the cestui que trust 
a continuing control over the property (r): 

But, of course, the mere fact of a person having lx>en named 
as a trustee will not affect his capacity to purchase, if he 
decline the trust ab initio; and it is not essential that he 
should execute a deed of disclaimer («/): 

It seems probable that a person advancing money upon & 
security which takes the form of a conveyance to himself in 
trust to sell, iastead of an Qrdinary mortgage, would for the 
purpose of the above rule l>e considered a mortgagee and not 
a trustee (c). If, however, the conveyance be to a third 
person, he is a trustee for both parties (/), and incurs the 
disability of a trustee. 

But, in all the above cases, the transaction is binding on 
the purchaser (y); and voidable merely at the option of the 
parties originally interested in the property, or their represen¬ 
tatives (A)- 

On the other hand— 

(a) See Lord Sebey ▼. RJioada, 2 ft F. 684 ; Dolton v. Land, 8 BA 
flfrw- ft $L 49 ; 1. B1L N. 8. 1. 220 ; mad tee Kirkwood r. Thornton, 

(h) At to wbicb, ri&t infrX, Cb. IT., 2 H. ft M. 802 ; 2 De O. J. ft S. 618. 
wet 6. '(f) BUnutrUmet v. Do* 2 Ball ft 

(c) 8coU v. DatU, 4 MyL ft C. 87, B. 188. 

90. • (g) Bee Sandtnon r, Wnlitr, 13 

(cf) B*uy 1. *V*. I A K. Vet. 60S. * ^ 

195. *■ (4) TaU f. WU l Umuorn , L. It 1 Bq. 

(e) See W**<ri r, (Jroom, li Cl 62S j L. It J. Ch. Ap. 58. 



TO BUT Cf* BELL BEAL ESTATE. 


39 


An execution creditor may buy the property sold under the 
execution (f): 

A solicitor is under no positive disability to purchase from 
his client where the relation docs not exist between them in 
the particular transaction, and he deals with him at arms 
length (A*): yet where the confidential relation subsists, and the 
transaction is impeached, he must be able to prove its fair¬ 
ness ; and that cither the circumstances wore such as not to 
impose upon him the duty of advising the client, or that he 
gave the client all the information respecting the subject of 
the purchase which he himself possessed, and advised him as 
diligently as he would or ought to have done, had the trans¬ 
action 1 wen between the client and a stranger (/): and that 
the sale was as advantageous to the client as it would have 
Wn if the solicitor had used his utmost endeavours to sell 


Chap. i. 
Sect. 4. 


Execution 
creditor 
may buy. 

A* to pur¬ 
chase* by 
•olid tor*. 


the property to a stranger (ni); but he need not have pointed 
out a merely speculative advantage, (such as the possibility 
of ait unplanned, though contemplated railroad, running near 
the property,) which might Ik? reasonably supposed to Ik; 
e<| ually in the knowledge of both parties (w): nor does the fact 
of the consideration having in part consisted of costs already 
incurred (##), or of a judgment vested in the solicitor (/>), 
necessarily invalidate the. transaction (##): although the 
men* fact of the client 1 icing indebted to the solicitor is an 
unfavourable feature in the case, on account of the additional 


(0 Stratford r. Ttcyman , Jac. 418. 
(*) Johnson v. Pestneyer, 3 DeG. t 
Jo. 18,22 ; where the eolidtor th an 
urgent creditor. See remark* of Lord 
Eldon, 2 Dow'* Rep. 299. 

{[) See Ifobnan v. Loynu, 18 Jur. 
839 ; 4 Do G.,M. k G. 270 ; Barnard 
v. Hunter, 2 Jur. N. S. 1213. 

(m) Denton r. Donner, 23 Bear. 
285. 

(n) See 8dwardi ▼. Meyrick, 2 Ha. 
00, where the earlier oaeee are died 
and reviewed, and Holman v. Loynu, 

48 Jur. 839 ; 4 De G. M. k G. *70 ; 
al*o Ward ▼. Bartpole, 3 BU. 470 ; 


Rmdd v. ScxtH, 4 Jur. 832, C.; 
Thomas v. Phillips, 11 Jur. 80 ; £> 
pingtou v. Sullen, 2 Dm. k W. 184, 
187 ; Bellamy v. Saline , 2 Ph. 425 ; 
Salmon ▼. CuUs, 4 De G. k S. 125; 
affirmed, 16 Jur. 628 ; King v. Savery, 
1 Sm. k G. 271 ; Sattry v. King, 2 
Jur. N. S. 503 ; 5 H. L Ca. 627 ; 
Wright v. Vanderplmk, 2 Jur. N. S. 
599 ; 2 K. k Jo. 1 ; Cooksoa v. Lee, 
23 L. J. 473, Ch. 

(#) Edwards t. Msynet, ubi suprd: 
alitor ee regard* future ooete ; Up- 
pington ▼. BuUen, 2 Dm. k W. 184. 
(p) Spencer r. Topham, 22 Bear. 573, 
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intwnae which it must necessarily have ereated. So, too, the 
feet ctf the consideration being secured only by the solicitor’s 
bond or covenant ( 9 ), or of the client being In embarrassed 
circumstances, and having no independent professional 
advice (r), are very material circumstances in judging of the 
validity of the transaction: and it has been held that a 
solicitor, taking a security from his client, must prove the 
actual advance of money by some other evidence than 

• 

the instrument creating the security (*). And where the 
solicitor, who was himself the mortgagee, purchased the 
equity of redemption from his client, who had no separate 
legal advice, the conveyance was ordered to stand merely 
as a security for the money advanced, and the Court refused 
to import a power of sale into the transaction (4); and a 
solicitor will not be allowed as against his client to make a 
secret profit out of a transaction in which he is profession¬ 
ally concerned for him («). But except in cases ef undue 
influence resulting from other professional connections, the 
rule does not extend to prevent a purchase, by a solicitor, of 
his client’s property in respect to which he has not been 
professionally employed (x)j or to prevent his purchasing 
by auction his client’s property if he have not acted for 
him professionally in respect to the sale (y). But when a 
solicitor has once advised upon an intended sale of his 
client’s property, there is a difficulty in holding that any 
mere lapse of time can get rid of the fiduciary relation (*). 
The mere employment of another solicitor to peruse the 
draft conveyance on behalf of his client, no advice 
being afforded respecting the terms of the arrange¬ 
ment, will not be sufficient to validate the transac- 


(q) Widen ▼. Tkorn, 22 Bear. 547. 

(r) Gresfeg ▼. Mousley, 4 De 0.4 
Jo. 7a 

<*> Graleg ▼. MouUg, 3 Do G. F. 

AX 433. . 

(f) Pearwn n. 3m$m , 33 Boot. 

(N. . ’ 

\{u) B*# L*dm I, tyrnt, 27 
Boar. 2781 10H.L. (lal 21 
(*>•2 Y. and C. 5*1* Ha,«/ 


(g) Austin y. Chambsn^CL and*. 
1; Lmmwm ▼. (MUvortAg, 3 Jnr. 
NA 104t. 

WSaa Bohrnm y.Logmm.U Jar 
333, 642; Mte ▼. JXtaM, 3 Jar. 

V.B.W-.M t S mknS t r. At- 

nl»g, 1 Jar. N. ttlH*; wl « t. 

««*» 
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tioa (a); and where a purchase by a solicitor from his late chap. l 
client is defended on the ground that the client had other ** 
pro fessio na l assistance, it must be shown that the solicitor, 
who intervene^ was fully informed as to the state of the 
vendor’s jdfiurs, and the value of the property (b). A sub¬ 
sequent gift of the property to the attorney by the client 
will not vdidate a previous voidable sale to the attorney, 
unless it is sufficiently clear tliat the client was aware of 
its voidability (c). Where the purchase is fair at the time 
.when it is made, and the transaction is unimpeachable on 
other grounds, the mere circumstance of the solicitor having 
subsequently resold at a profit, is not material; and a 
trifling deficiency in value, such as may reasonably be 
considered an equivalent for immediate payment, and for 
the risk and expense of an ordinary sale, is not sufficient to 
invalidate the transaction (//). 

^ \ * 


The rule which disqualifies a solicitor from purchasing from £ nrc *££° f 
his client, pending the relation between them in the particular solicitor, 
transaction, applies also to his clerk, who has been profes¬ 
sionally concerned for the client (e). 


The son or other relation of a trustee or other disqualified RfUtfon 

diaqualifieu 

person, may purchase borul fide on his own account; and, purchaser, 
although, when a trustee sells to a relation, the relatioaship is 


calculated to excite a suspicion, which, if confirmed by an}' 
other circumstance, it would require a very strong case to 


remove (/), the Court will, in the absence of fraud, oven decree 
specific performance at the suit of the purchaser {g ). 


A tenant for life under a settlement, whose consent is Tenant for 

life on sale by 

(a) King T.£o**rjr,l8m.aod G.271, G. 023, 

811; Saury y. KiagJ H. L. Ca. 627, (d) Spmeer ?. Tojpkam, 22 Beav. 573. 

2 Jw. V- 8. 608. . . * (e) Hobday y. /«#r*, 28 Bear. 849. 

(5) Oibbt Y. Dtmjd, 9 Jur. N. 8. (/) See Fermi y y. Hoboo a, 2 Ph. 

686. .. . »1. 

(0 WaUn y. Tkmm, 22 BaaY. #47 ; (y) Bug. 092; See Coin r. Trtco- 

where the gift was by will; and oom- tiiek, 9 Yea 284. . 

pare Stump y. Gaby, 2 De O. M. & 
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S«*.4. 



hia croirot 


A» to pur¬ 
chase by 
tniifteee. 


I>ry truktecR 
may purchase. 


Trustees for 
sale. 


RESTRICTIONS ON GENERAL CAPACITY 

A 

requisite to the exercise of a power of sale by the trustee*, 
may,nevertheless, purchase from them under the power(A): hut 
this is an avowed exception from the general rule; hnd was bo 
decided by Lord Eldon , on the ground of it**being clangorous 
to unsettle the practice of conveyancers (i); but,#although 
the power of consenting to or requesting a sale by the 
trustees may l»c regarded os given to the tenant for life, 
for his own benefit, and not as constituting any fiduciary 
relation, he is not, it would seem, in the same position as a 
stranger as regards the absence of obligation to communicate 
what he knows respecting the value of the property (/•). 

ff 

A trustee may cither simply, though expressly, hold the 
property in trust for others ; or, although not iflaminally' a 
trustee, he may yet owe duties to others in respect of it which 
invest him with a fiduciary character in the contemplation 
of the Court; or he may actually hold it in trust to effect 
a sale. 

i 4 

So his cestui que trust may Ik? cither mi juris, or the 
contrary,—as infants, married women, &c. tc. 

It docs not appear that the rule against purchasing aflects 
mere dry trustees; c. <j .: a trustee to preserve contingent 
remainders (/), or (it Is conceived) a trustee to liar dower, 
or of a term for years assigned to attend the inheritance, 
or of a mere outstanding legal estate, or, in \pt, a trustee 
of any description who cannot possibly derive in the trans¬ 
action any advantage from his fiduciary character (w). 

It is often said that though an ordinary tjuste^inay pur¬ 
chase trust property from his cestui s que trust , a tpistee for 
sale cannot do so (n); but it is conceived that the true mean- 

- ( I) Howard ?, Vacant, Ttnn. k * (l) II vt* 236. .. , 

R. 81/ *> <*) 8m 1 Sin** 8. M7. 

(0 Tvs. mod R. W *nd 67 ; S Rom. (») Denton r. Danner,M Boat. 390 , 

481 . • I*Jv.Z<^84Bt*v. ^0i sad 

{k) Dicron mm ▼. ToVm, I.. JL, 6 Cb. front* ▼. EoUanu, 1* K, 8 Ch. ? Ap. 
Ap.*2,*7,M. *; • * 717. 
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ing of the rule ia, that a trustee for sale may not unite in 
himself the character and perform the functions both of buyer 
and seller for, in other words, purchase from himself, instead 
of ffom hw cestui* que trust. When the purchase is from 
the cestui* que trust, and the sale is not conducted, either 
directly or indirectly, by the trustee for sale, the transaction 
may stand f but in every dealing ljetwecn cestui* que trust 
and their trustee, whether he is a trustee for sale or a mere 
ordinary trustee, the bunion of proving the propriety of the 
transaction, and that no advantage was taken of the cestui* 
que trust, is thrown upon the trustee (##), and the relationship 
between them should, in respect at least to the subject matter 
of the |j-ansaction, be actually, or virtually, dissolve* 1. 

* 

A husband may become a purchaser from his wife of pro- 
jtorty belonging to her (/*). 


Nor is a person who comes within the restrictive rule in its 
milder foftn, incapable of purchasing from his rest a is que trust 
or employers, kc., if they 1>e sai juris (*/); but, in any such 
case, the Court looks at the transaction with a jealous eye (r) ; 
and the question to be determined is, not whether the price 
is fair, but whether the purchaser, having held a confidential 
situation, previously to the purchase, has at the time of the 
purchase, shaken oft' that character, by the consent of the 
other partes, freely given, after full information, and has 
bargained the right to purchase (*). 

So, where the sale by auction is in fact conducted by the 
cestui que trust, a purchase at an adequate price by the trustee 

for sale, may, perhaps, be supported (/). 

« 

In tha case of a trust for the benefit of creditors, it is 


* (o) Luff r. Ifrd, 84 Beav. 220. • 
[p)lltvi*m v. NtyJ? 10 Bear. 
808. * * • 

( 7 ) See Co/ft r. Trtcothick, 9 Vee. 
244 ; Randojl r. Errington, 10 Vet. 
428. 

(r) Davidson v. Gardner , Sngd. 


691 ; >ee Murphy r. O'Shea, 2 J. A 
L. 422, 429. 

(§) See Ex parte James, 8 Vea 888; 
Denton v. Donner, 23 Beav. 290. 

(t) See Oolet v. Tmeothiet, 9 Vrn. 
284, ami compare Jngtc r. Richards, 
28 Bcav. 861. % - 
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net 


with 



invalid, tembfe. 

Solicitor 
cannot ooaaant 
far entui qm 

tnut. 


ctoabtfal whether the consent of the majority will bind the 
minority, so aa to render valid a purchase by the tnuteee for 

«ale(*). 

\ 

The solicitor of a certui que ti'uM haa no general authority 
to authorize a purchase by the trustee (x). 


Rerignuion A trustee cannot get rid of his incapacity by resigning the 
immaterial trust or confidential situation ; for he would still retain the 
knowledge he had acquired while in office (y). 



And the circumstance of a trustee or agent purchasing 
secretly in the name of a third person is indicative of fraud 
and the sale will, as a general rule, on that ground be set 
aside (*). 


Pnrchioe Where the cent ilia qiu trust or any of them are not mi 

juris, a purchase.by a trustee, who comes within the 
restrictive rule, can be safely effected only under an order of 
the Court; which onler will not be made unless to tho 
evident advantage of the trust (<i); and it is presumed that 
he would have to pay the costs of the suit A purchase by a 
trustee, made without this precaution, cannot 1 *j supported 
even by evidence of the best possible terms having Utn 
secured for the cestui8 que trw4 (b). 


link inconvd We may next consider the nature of the risk incurred by 
fod pcrchMcr. the trustee or other person purchasing ifhile under any 

incapacity of the second description. 

* 

(») See Lord Bdoo'. remarks, 8 Pridt, IS W. B.4*8 ; 10 Jmr. N. S. 

Vet 628 (end tee 680, n. (4), on 64C. .. . 

WtulpdaU T. Coabon, 1 Vee. 8. 9, If) Lord Sardwicl r* F mom, ,4' 
died in CmojMl v. WoOctr, S Vet Vet 4111 hnBlogm Tnut, 1 Mao. 
682; Ex parte Annum, 1 Mon. ft ft 4. 4*7; B.JD. • n m t o t .L twit r. 
Ayr. 304 [ »nd 8^.682; bstmaleo ■: fiOwm, *HLc, til, 6801 ImyU 
EmoorU Soft, 4 Madd. 45#. v. MAm*, SB *61. •: 

KAMI. <Wreot, 8 Mo. {.y Bee Om*oB Wolitr. 5 Vet 

80S. C. *-Vii- 4 v ' 6U ; Arwr Btw. W. 

(,) 8 Vm. Ut; niton Conor r. , (4) Mordom A Co. i. JMoikio, l 
Polmor, 8 Cl. ft TttSl ; Spr+g <r. Maoq. H. L. 0.471; 2 Bq. B. 188a. 
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Hemay,on the iBquiiitio& of any of his ceMuis que trust— 
including in this general term all persons interested in the 
estate before the sale (c) and their representatives—be 
compelled, . 


a* 


1st, To reconvey the estate, supposing he have not resold He may be 

• . / iv forced to 

it (d): 


reconvey j 


Or, 2ndly, To let it be put up for sale, and to reconvey to or let eaute 
another purchaser, if a better can be found ; but if not, to 
keep it (e): 

. ■ r 

Or, 3rdly, If he have resold it at a profit, to account for ° r 10 *»ount 
« _ . _ for profit if ho 

such profit (/): hweoid. 


And a sub-purchaser or mortgagee, buying or lending with Sub-purchwcr 
notice of the circumstances creating the incapacity in the ia similarly 
original purchaser, is in the same predicament, if the original UAble ‘ 
sale be impeached (g ); although it seems probable that, if 
the case 1 te merely that of an avowed purchase by a trustee 
from his cestui* que trust, a sub-purchaser or mortgagee would 
not be liable unless he had notice of circumstances rendering 
it voidable in Equity (It). In many doubtful cases, his 
security would practically depend upon his having the legal 
estate. 


In the fiwt of the above cases, the purchaser will be T f*‘“* u P on 

^ 1 which recon 

credited with his original purchase-money and interest at £4 veynnee id • 

^0Q||00^ • 

per cent,, and all sums expended by him in substantial im- AocounU . 
provements (unless he have been guilty of actual fraud) (/), 


(r) See Ex parte Morgan, 12 Van. 6. 
(<f) 6 Ve^ 627 ; end MB Hamilton 
v. Wright, 2 CL 4k F. 128. 

(<) Ex parte Reynolds, 5 Van. 707 j 
Ex parte Hogues, Randall 

v. Brrityjton, 10 Yen. 428.* 

{f) Pax t. MaekmUt, 2 Btv. C. 
400, nnd onto* dtnd'fe lent note ; the 
rain in die wme although, m In the 
onae of sharai, stock, fto., similar pro- 
party can be porchWed ; we Brook- 


man v. Rothschild, 3 Sim. 153 ; Roths - 
child x. Brookman, 2 Dow. k C. 
188. 

(*7) Cookoon v. Let, 23 L. J. 473, 
Ch. 

(A) See Sug. Al 

(0 Baugh v. Price, 1 Wild. 320; 
•w Howell v. IfottoU, 2 MyL * C % 
478; nnd Tumor r. Trelarcny, 12 
Sim. 42. 
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(• 8 , in one case! buildings erected, and indoeures made) (&), 
or in repairs (l ); and interest from the time of the advances; 
and will be debited with rente received by him* an occupa- 
•tion rent for any part occupied by himself (w), and his 
receipts for the sale of timber, 4:c., with interest; and also 
with the estimated amount of deteriorations (if any) (n). 


In making the above estimates, buildings pulled down 
will, if incapable of repair, be valued as old materials, but 
otherwise as buildings standing (<>). 


If nothing be due to him, he must, of course, give up his 
purchase without receiving any further consideration ( 7 /). 


Mwrt recooyey 
nt once anleoe 
decree give* 
him e lien for 
balance doe. 


Mart produce 
deed*. 


Where the decree directs a reconveyance, and an account, 
and payment of the balance to the purchaser, but does not in 
terms give him a lien for such balance upon the estate, the 
reconveyance must Ik? made at once, without waiting for the 
accounts ( 7 ). And a solicitor purchasing from his clients, 
who were trustees for sale, has been compelled to produce the 
title deeds before payment, although he alleged that the 
early title was defective, and on that ground resisted the 
exposure (r). 


Terms of The estate, if put up for resale, will be put up at the 

re ** le amount of lalancc due to the purchaser, ascertained as just 

mentioned (*), and, if there be 110 advance, he must keep the 
estate: in a modem case, where permanent improvements 
had been made, it was put up at'its improved value, subject 
• to the question whether he should be allowed the amount of 
such improvements ( t ). 

a 

(i) York Buildings Co. v. Mac- (p) Greenlaw r. King, 3 Bcav. 33. 
kemit, 8 Bro. P. C. ; *>e pp. 56 mud fa) Trerdgau v. Ckar&r, 0 Beav. 
71. ~ 140. 

(f) Ex parte Ilwjkes, 6 Vca. 617. (r) SkaUcrsst ▼. Winner, 12 Bear. 

Nec wry repain arc allowed for, 272 ; 2 H. A Tw. 231. 

'oven in atom of (rand , 1 Will. 822. (•) Vide snpr^ p. 46; Ex parte 

Xnr 'x* parts James, \ Vra *81. ' Hagkes, 6 Vaa 617. 

• (a) Em parte M, 10 Yea ; aee . (0 WO****, v. Staber, 3 Y. A 
pi 461. . •• . - C. 717. 



TO BUY OR SELL REAL ESTATE. 


47 


In the case of a resale, the cestui8 que trust cannot, if the 
ostatc were bought in one lot, insist on its being put up in 
several lot^ (it), nor, it is conceived, allotted otherwise than 
as it was bought; to effect the chango they must take it off 

tho purchaser’s hands on the terms we have already men- 

% 

tioned ( x ). 


The third rule would extend to a purchaser who, by sale of 
wood, minerals, &c., had more than repaid himself his pur¬ 
chase-money, expenses, and interest (y); or who had made a 
similar profit by merely letting the property (which in the 
case of unexpected public improvements might often easily 
happen in the course of a few years, although the original 
price were perfectly fair); it is apprehended, that, in either of 
these cases, he would have, not only to reconvey, but also to 
pay the balance found due from him (:). 


If, in any of the aliove cases, the purchaser has paid pur¬ 
chase-money into Court, and it has l>ecn invested, lie will 
neither gain nor sutler by a rise or fall in the funds (u). 

Of course, if the certain que trust, on being made cognisant 
of the facts, decline to adopt the purchase, the trustee may 
retain the benefit of it, however advantageous it may be (6). 


And, as a general rule, a trustee, though free from fraud, 
must pay the costs of a suit occasioned by his improper 
dealing with the estate (c): such is the almost invariable 
practice where the cestui* que trust are infants (r/) ; in other 
cases, however, the rule is sometimes relaxed where the 
trustee is five from all moral blame (c) ; and in one instance 
it would seem that he was even allowed to iveeive a sum on 
account of costs (/). . 


(«) 8 Vet. 35L 

(x) Supra, p. 46. 

(y) York Buildings Co. • r. Mac¬ 
kenzie, 8 Bro. P. C., tee p. 7L 

(:) S. C. | end tee "6 Vcm. 622, end 
the decree in Nceeom v. ClarLson, 2 
He. 176 ; 4 Hs> 07. 

(a) 8 Vee. 351. 


(0) Bartodl v. BanctU, 84 Boev. 
371. 

(c)3ug. 605. . 

(if) See Sanderson v. Walker, 13 
Vet. 601. 

(c) Baker v. Carter , 1 V. A C. 250. 
(/) See Dok*cs r. Uratebrook, 3 
Mer. 200. 
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Mete lapse of time, except where it i* a statutory or positive 
bar to relief,is only evidence of acquieaoenoe (p) : but a certiti 
trust wishing to impeach a sale most do so within a 
reasonable time (A) ; which, as a matter of fac t, is generally 
less than the time allowed by the Statute of limitations («): 
though independently of statutory limitation, no positive 
limit of time can be imposed, and each case must be governed 
by its own circumstances (A). A delay 1 of eighteen years 
has been held to be an implied confirmation of the trans¬ 
action (l): ten years have been allowed in the case of an 
individual (m ); and twelve in the case of creditors (n): but 
the general tendency of modem decisions and of recent 
legislation is to increasingly discourage stale demands; and 
where there are other circumstances, shewing acquiescence, 
beyond the mere lapse of time, a short delay will be a 

_ sufficient bar to relief (o). A longer time, however, is allowed 

40 a ***** of person*, e.y. creditors, than would be allowed to 
an individual Q>). 


From what 
period tax 
begins to 


And time will not run against a cestui que trust until he 
be sin' juris (q), and aware that the trustee was improperly 
the purchaser (r): nor will it, in general, run against him, 
so long as his interest is contingent, or reversionary (*), or (in 


is) Life Auocialivn of Scotland y. 
RiddaU, 7 Jar. N. S. 785. 

<A) 1 Joe. A W. 59; Lard SeUy 
▼. Rkoadet, 1 Bli. N*. S. 1 ; Rrdd t. 
Srvrfl, 4 Jar. 882, C. ; Deaden y. 
King, 0 Ha. 582 ; Baker v. Read, 18 
Bear. 898 ; affirmed, 3W.H 118. 

(I0 See Mont y.J bjrt 12 Vea. 
874. 

(A) Per L. J., Turner in Greeley r. 
Moudey, 4 De G. A Jo. 98. 

(0 Gregory y. Gregory, G. Coop. 
201 ; -Jac. 681; Champion y. Rigby, 

1 Bom. A M. 589; P uteri! y. Mg, 

Beat. 491, $611 Hartvart y. MUk/ 
28 Bmy. 868 ; Berrwdl y. BanoelL, 84 
Beaa.878; Sec tdo ftn f t m k Xa»U, 
L. B.8 B* 8861 app. L. B. 

2 Cfc. Ap. 628 - * •* 


(m) Haa y. Noyce, died 3 Ve*. 
748. 

(a) Amaru, cited 6 Vea. 682. 

(o) Wright y. VemkrjJank, 2 K. 
A Jo. 1 $ 7Be. G. 11. AO. 597. 

(p) WkichooU y. Lometact, 3 Vea. 
740; York Buildingt Ca y. Mac- 
tensity 8 Bro. JP. C. 42. 

( 9 ) Levin on Traeta, 870 $ Camp 
•btU y. Walker, 5 Vea. 678,., 882; 
AeadaC y. Rrrv&on, 20 Yea. 427; 
Mont y. Reyak, 12 Vea 373. • 

■to Oder v. Bradley, 1 Jee. A 
W. M ; Charter v. Treodytm, ll Cl 
A P. 714. ‘ •. ... 

M Gfmtmnd V.Ot Aria, 17 *«A 
20 ; Dake+lmdt v. Aertf 
2 PI UM JM r. (1% I Bin. 
W1, «■» 1 J* * t. J7» i 
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particular) dependent on the will of the purchasing trustee; or chap. 1 , 

of a party implicated in the breach of trust (f): for in the 8eot ‘ 4 - 
former* effise he has no adequate motive for incurring the 
expense of attempting to impeach the sale, and in the latter 
he is under a direct inducement not to do'so: but, though he 
is not bound to assert his title until it comes into possession, 
the mere circumstance of his interest being reversionary does . 
not make him in<ipable*of assenting to a breach of trust (w); 
ard though the rule is, that the onus lies on the party relying 
on acquiescence to prove the facts from which the consent 
of the cestui que ti'ust is to be inferred, yet there may well 
be cases in which, from great lapse of time, such facts ought 
to be presumed (x). 


w 

It does not appear that his poverty is in itself an excuse 
for Indies (y): although it would, probably, have an effect 
upon the Court if united with other circumstances ( z ). 


A cestui que (rust may confirm a voidable purchase by his Confirm/iion 
trustee, kc .; but to make his confirmation binding, he must 
be sui juris (a), fully aware of the material facts (6), of his 
right to impeach the transaction (<•), and of the legal con¬ 
sequences of his confirming it (d ): he must be under no undue 
influence (e), the confirmation must be a solemn and deliberate 
act {f) t free from any pressure resulting from the original 


Robert* ▼. Tunotall, 4 Ha. 267 ; Broon 
v. Croce, 14 Beav. 105; Hope v. 
LiddfU, si Boar. 186 ; Life A—ncta- 
tom of Scotland v. SiddaU, 7 Jar. N. 
8.785. 

(<) Roberts y. TunstaU, 4 Ha. 257. 

(«) Life Association of Scotland v. 
SiddaU, 3 Do G. F. Jo. 68 ; and 
■60 r—rirl*o4 1* J. Toner oA judg¬ 
ment in Broo m r. Croon, 14 Boar. 106. 

(a) Per Lord C am p be ll in Lift 
A soociatioh of Scotland v. SiddaU, uU 
ms p rd. 

(*) Oreporp ▼. Gropmy,G. Coop. 201 f 
and mo Olicer r. Court, 8 Pit 1M. 

(a)Osmphdl t. Wulktr, • Ven 678, 
682 . 


(6) Chalkier y. Bradley. 1 Jac. a 
W. 61 ; Me Waddtrburn y. Waddcr- 
bom, 4 MyL and C. 41 ; Skottmoe v. 
hiUiakU, 3 Do G. F. and Jo. 635. 

(r) 1 P. Wmi 727 ; Rockc v. 
O'Brien, 1 B. & B. 330, 340 ; Don- 
bar y. Trtdennick, 2 B. & B. 817; 
Marker v. Marker, 9 Ha. 16. 

(d) Cockerell r, Cholmdey, 1 Buw. 
4 M. 425; Murray y. Palmer , 2 
Sch.JfcL.4S6. 

(e) Lewin on-Tnxrta, 372. 

{f) Carpenter y. Meriot, 1 Ed. 838 ; 
■ee De Montmorency y. Devonux, 7 
CL a F. 188 s Salsikm y. OmtU, 4 De 
G. a a 126; affirmed, 16 Jur. 623 ; 

Great Luxtmbory R Co. y. Ma$ney t 
25 Bear. 686 ; where pending a suit 

l 
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transaction (g\ and, in the ease of a plurality of cestui* que 
trust, it must, to be effectual, bo the act' of all (h), as a 
majority cannot bind the minority; not even in the case of a 
public company, in respect to matters not so provided for by 
the deed of settlement (#). 


A married 
woman may 
bind hereeli 
by acquiea- 
cmcv a m 
regard* her 
repara te 
estate. 


A married woman may, as regards her separate property, 
not subject to any restraint against rfnticipation, bind herself 
by acquiescence, just as if she were a feme sole (fc); but 
whether she can do so when she is restrained from anticipa¬ 
tion, appears to have lieen questioned. In one case (/), in 
which, however, it was not necessary to decide the point, 
L. J. Turner doubted whether the restraint against alienation 
would protect a married woman against the rules of the Court 
aa to lapse* of time and acquiescence; and after remarking 
that the fetter was imposed for her protection against her 
husl»and. and that it prevented her from disposing of her 
interest, state* 1 that lie was not prepared to say that it 
exoncrat«*d her from the obligation of asserting, within a 
reasonable time, any claim which she might be entitled to 
advance; but a married woman who is restrained from aliena¬ 
tion is not merely protected against the act* of her husband, 
but is also generally precluded from disposing of her neparato 
estate during the coverture ; and to hold that she is capable 
of acquiescing in a breach of trust, which may lessen or pre¬ 
judice her estate, seems inconsistent with the scope and 
working of the restraint on alienation. In one caae (in), 
the protection afforded by this restraint has been carried so 


Impeaching the purchaae by the 
trustee, the eutuit que tnut aold 
the property. See also ScoUotr* v. 
William*, ubi tuprd. 

(p> Croict r. Ballard, 8 Bro. <!. 
C. 11J | Wood v * Howna, 18 Ves. 
128; Wmrnan ▼. Beabt, 2 Vern. 
121; Scott *. Dari*, 4 MyL k C. 92; 
tmd (MM dUed tmprS. 

(A) 6 Vm. 62$ ; Tom*w ?. White, 
8 H. L. C. 19. 

(•) 0*1 r. A#8 De 0.4& 788. 
(*) Jon a t. Hhf* A L. It 2 Eq. 


518 ; the dicU of the M. R. in Darict 
v. Ilohjron, 25 Beav. 187, If meaning 
more than this, viz., that a married 
woman cannot impeach Tar bar own 
benefit her own fraudulent act, are 
not reoondleable with the later 
authorities. 

</) Derbukirt v. Home, 8 Do G. 
M. & G. 80,118 ; bat eee Dacia v. 
Hodpeon, ubi mtprS • tfin ▼. Cart* 
1 J. k H. 105. . 

(m) Clict v. Qatar, 1 J. k H. 206. • 
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fyr as to exempt the separate estate still in the hands of the 
trustees from liability to replace other separate estate com¬ 
prised in {he same settlement, and which the married woman 
had fraudulently disposed of. 

But in a case falling within the Mamed Women’s Pro- rower to di* 
perty Act, 1870 (n), the Court can, it secmR, remove the 
restraint against alienation, so as to make the separate pit)- * 84 

perty of a married woman available for her antenuptial 
debts (o). 


Chap. I. 
Sect. 4. 


We may lastly here remark, that conduct, or language, on Acquiescence 
the part of a cfMtui que trv#t who is mii juvi*, and which, bad 
it occurred upon, or previously to, the commission of the 
breach of trust, might have amounted to acquiescence, and 
have precluded him from nil right of complaint, may, if it 
occur subsequently to the bleach of trust, be wholly iasutti- 
cient to confirm the transaction, or to release the trustee 
from liability (y>). 

(. 1 ) 33 A 34 Viet. c. 93, nee. 12. 123, ami MUijs 11 v. Gaily, 7 H*. 

(a) Sanger v. Sanger, L. U. 11 Eq. 51H ; Life of Scotland t. 

470. SUM, 3 Dc O. F. A J. 58. 

(p ) 5 Myl. A C. 218 ; ami bee 2 Th. 
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AS TO SALES AND PUBCHASE8 BY FIDUCIARY VENDORS AND 

PURCHASERS. 

1 . Ae to the time for sole. 

2 . The manner of sale. 

3. The consideration . 

4. Genend points irtating to mice by fiduciary vendor. 

5. .da to jnnxhaec8 by fiduciary jntrchaeo'8. 


Sake by 

fiduciary 

vendor*. 


.Under the term, fiduciary vendors, we may comprise 
agents for sale, assignees of bankrupts and insolvents, mort¬ 
gagees with powers of sale, persons selling under the special 
authority of Railway and other Acts of Parliament, and, in 
particular, of the Lands a Clauses Consolidation Act, 1845 
(and who may be conveniently described hy the general 
appellation of statutory owners (re) ), and, lastly, trustees 
selling in pursuance of either an express trust or only a per¬ 
missive power;—the term, trustees, being also held to include 
executors, whefi selling freeholds or copyholds in exercise of 
a power expressed or implied (t), and personal represen ta- 


• 

(a) Ac to the meaning of the word 
“owner" In the 76th cect of the L.C. 
a Act, Me t. L. A- N. W. A 

Cfc, 9 K. k Jo. 178. A pence In 
pteunrim, bat drawing a bed title, la 
■ aot» bo* a writing partner celling 
4fca the dicchorge of Uc 

++T to up the pertnenhlp U, 

cz jmile Prumm rf Ouj* Vl 
Draw. 184 ; mMfm to tlS #owt » of 

detotory owner*'to nil end ca'arey 


ynenento and righto in, npaa, or 
over load for the pur pose* of the 
Seoiury Acte, we 87 k 8$ Viet. 
c.89,0.3L; 

(4) Aete which oee the late orate 
of ifowcrT. 0rr 9 t Ha 475; Oonk* 
v. Pearce, A. Of}; Afittk ▼. Jama, 
17 8hn. ISj Omni . r. P4WA, 8 
Ha. -td, pg w o H i, 878 ; Hoydoo v. 
W*d> A 179 j IFArm T. Nraratt, 15 
Jar. 9U, V>0, K. B.; 18 Jar. 906, 
V.-C. P.; 5 Do G. A 8. 475 ; Dot y. 
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tires generally, when selling the chattels real of their 
testator or intestate. 

We may c ons ide r sales by such vendors, with reference to 
the proper time for and manner of sale, and to the price 
which ahquld be obtained; and then refer to some points 
which cannot conveniently be classed under any of these 
heads. 


(1). The time for dale. 

An agent for sale should, subject to a reasonable exercise 
of discretion, sell with all convenient speed. 

It was the duty of assignees of a bankrupt to sell without 
any unnecessary delay (e) \ and any single creditor might 
insist on a sale ; and, if he so insisted, it was doubtful whethei 
tho Court oould refuse its assent (d). Until creditor’s as¬ 
signees were chosen, the official assignee alone might sell 
under the order of the Court, if the Court considered that 
delay would be prejudicial to the bankrupt’s estate: after 
creditors assignees were chosen, the official assignee, under 
tho Act of 1849, was not to interfere in directing the time or 
manner of effecting the sale (e): and a contract duly entered 
into by the creditor's assignees under the Act of 1849, was 
binding on the official assignee (/), and a bond fide sale by 
the creditor's assignee alone, without the concurrence of the 
official assignee, w*s upheld (fj). But under the Act of 18C1, 


Hughes, 20 L. J. 148; S Each. 223; 
Moetm* v. HartUg, 6 Exch. 47; 6 
0. B. 819; Metier ?. Horton, 21 L. 
J. Ifi, V. C 4 P.; 18 J«r. *09; Popper- 
com v. Wofman, 5 Do G. ft 8 . 230 ; 
Brt%mg r. (Mnlmert, 4 Dt G. M. & 
G. 5*8; Minton r. Lomkr, 17 
Bear. 592 • B DiG.lt 4 0. 272; 
AN0 wih t. Armdead, 2 X k Jo. 
8 M ; Wtifeyr. 4**S1Bmt. 887 ; 
HoigUnton V. <*um t 1 Jd. Jt H.803 ; 
whew th*re WM both M expTBM 
tnut, lad an implied powtr to eeU ; 


Cook t. Date*)*, 29 Beav. 123; and 
see now 22 & 23 Viffc. c. 85, at. 14,18. 
See too Hamilton ▼. Bud-master, L. R. 
3 Eq. 323. 

(f) Ex parte Goring , 1 Yea. jun. 169. 
(d) 8. C. ; and tee 8 Yea. 622; Ex. 
parte Millet, 1 X D. k Do G. 44. 

(«) 12 k 13 VIA c. 106, a. 40; and 
M to estate of Jneo UmSn petitioning 
under 5 k 6 VIA *. 116, see 7 k 8 
Vlot. c. 96, a 10. 

(/) Hmhm r. Morris, 9 Ha. 636. 
( 7 ) Ito Ward 9 Legacy, 86 Boar. 207. 


Chap. IL 
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and manner 
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Time for 
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By agent*. 


Assignee* of 
bankrupts. 
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upon the appointment of the creditor's assignee, aU the 
estate, both real and personal, of the bankrupt was divested 
out of the official assignee, ami vested in the, creditor’s 
assignee, who tlienoeforth had the sole management of it, 
except as to debts under £10 (h). 



Anxignet* of 
Insolvent 


It was the duty of an assignee of an insolvent, under the 
1 & 2 Viet. c. 110, in the absence of special direction by the 
Court, to sell the real estate, if practicable, within six (lunar) 
months after his appointment (*); but a sale was not neces¬ 
sarily invalid by reason of its being made after such period 
had elapsed (1). The insolvent’s leaseholds for years formed 
part of his 14 estate and effect*,’’ and not of his 44 real estate,” 
and were therefore to l»e sold merely 44 with all convenient 
speed ” ( I ); but the laws relating to the relief of insolvent 
debtors have l**en repealed, and the Insolvency Court 
abolished, and all debtors, whether traders or not, are now 
subject to the lianknipt law (m). 


Tnwte* under Under the Bankruptcy Act, 1N<»!) (?i), the creditors are to 

the rrcfnt , . . . . , % _ 

lUulruptcj appoint a trustee of the l»anknipts property, and also a 

Act ' committee of iaspection to superintend his administration of 

it (o): and upon the appointment of the trustee the debtor’s 
property passes to, and becomes vested in, him (//) ; and he 
has wide powers of sale and management (q). 

Mortgagees A mortgagee, with a general power of sale, may sell without 

waiting for the concurrence of the mortgagor; nor does a 
stipulation ill the mortgage deed that the mortgagor sliall, if 
required, join in any sale, entitle a purchaser to require his 


<*) 24 4 25 Viet c. 134, a. 117, 
118,148. 

(i) 8w a 47. eftd w« p. M a. (<). 
<4r) MatAor v. Fridman, 9 Sim. 
M2; Cole r. CMo, 8 Ha. 817; eod 
•cm Dm v. Atmi, 1 Cru. 4 M. 450. 

(f) Wmidro* ▼. Jtmm ft 8 Rum. 
378; end m 58 «ko. UL c. 102, a 


• • i 

s« 


12, and 14 2 Viet e. 110, a. 47, 5a 

(•l 24 4 25 Viet a 184, wot 80. 
(•) 32 4 88 Viet a 71. 

<o) Beet 14; 
imperative; m to 
wordpwyaty.aoeeet 4. 

M ■**•!*. 

«) *v. «• 


Bt tk 
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©oncurrenee (r). The Trustees and Mortgagees Act («) pro¬ 
vides that where any principal money is secured or charged 
by deed on any hereditaments of any tenure, or on any 
interest therein, the person to whom such money shall for 
the time being be payable, his executors, administrators and 
assigns shall, at any time after the cxpiiation of one year 
from the time when such principal money shall have become 
payable, according to the terms of the deed, or after any 
interest on such principal money shall have been in arrear 
for six months, or after any omission to pay any premium on 
any assurance, which, by the terms of the deed, ought to be 
paid by the person entitled to the property subject to the 
charge, have (among other powers) a power to sell, or concur 
with any other person in sidling, the whole or any part of the 
property subject to the charge, by public auction or private 
contract, subject to any reasonable conditions lie may think 
fit to make, and to rescind or vary contracts for sale, and to 
resell the property from time to time in like manner; but six 
months’ notice in writing must be given liefore such power of 
sale is exercised ((): aiul the Act contains certain ancillary 
provisions as to the application of sale moneys, and the 
appointment and duties of a receiver. The object of this 
statute was to dispense with the necessity of inserting a 
power of sale in every mortgage, by making such a power 
incident to the estate or interest of the mortgagee or owner of 
the charge: but partly because no statutory form can be made 
sufficiently elastic, so as perfectly to adapt itself to the 
requirements of each particular case, and partly because 
its provisions art* not so beneficial or comprehensive as 
those of a similar nature which are commonly inserted in 
mortgages, this statute is seldom rebed on, except in cases 
where the mortgage debt is so smalj that the expense of 
the transaction is of material moment; or perhaps where 
a person, who has merely a memorandum of charge, is 
desirous of effecting a sale of the property. It must, 
however, be borne in mind that unless negatived by 


(r) Oorder ▼. Morgan, 1$ Vm. 844. MO*. 11. 

(•) 28 k 24 Viet c. 145, port 2, (<) Sod. IS. 
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Sect 1. 


Their power 
to sell under 
Lord Cron- 
worth'■ Act 



m», express (keWke, or rendered inapp&ttle ty <** pefeud 

— . friine of the deed • (ft), these provisions a pply to every 

mortgage executed after the passing of the Act^a). The 
• Act does not apply to mortgages of, or sofar as they 
affect, mere personal chattels or choses In action. J 

Mortgagees When a mortgagor and ^nortgagee with a power of 
raUe bow not sale, ooncurred in demising to a trustee, for the purpose 
extinguished. Q f granting building leases at the request of the mortgagee, 
during the continuance of the security, and of mort¬ 
gagor when the debt was satisfied, and the demise was 
not expressly made subject to the power of sale, it was 
held that the power of salo was not extinguished, and 
that the concurrence of the mortgagor was not necessary 
to make a good title (y). Where a mortgagee with a 
power of sale submortgages with a declaration that the 
submortgagee may exercise the power, it has l>een 
doubted whether the power of sale in the original mort¬ 
gagee is not destroyed by the transfer ( 2 ). The better 
opinion seems to bo that it is only suspended, and upon 
a simple transfer by way of submortgage, is exercisable by 
the transferee. 


Statutory 

owners. 


Statutory owners must, of course, sell within such limits 
(if any) as to time as are prescribed by the Act under which 
they derive their powers. The Lands C. C. Act, 1845, seems 
to impose no restriction as to time upon the purchase of 
lands by Agreement; although it limits the time for com¬ 
pulsory purchases by the company to a period of three 
years from the passing of the special Act, unless some oth4r 
period be therein prescribed (a) ; and it would seem that, 
in the absence of restriction, even a compulsory power 



. * 


,4(s) BMttSL ' (■) L.C,C. A* 1WM. M*. , 

(•)BsiU. 13m Art cam* Into {b) TUckmm v. Lm cm ttr Cm* 
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fiwpd **»«* WfW. under- oi-p. 

i«»p«cti»ble cannot, it »eema, exercise their coin- 

V&my PQ w ^™ W roepect only of part.of the proposed 
achbste^fo), ,.It is sufficient if the company, within the 
limited period, give notice of their intention to take the 
Unda, and'summon a jury to assess their value (d); or Statutory 
merely give notiog and take possession, in which latter case notbe ‘ 
it rests with the landowner to have the value ascertained ( e); 
or give, notice and deliver the usual bond (/), or even, 
merely gi$c notice (g); but if, after giving notice, they 
.neglect to Cake tho necessary steps for summoning a jury, 
the issue of tho warrant to the sheriff may be enforced 
against, them by a mandamus under the C. L. Procedure 
Act, 1854 ( h ). A contract in anticipation of the special 
Act, which subsequently confers the power of sale, is binding 
on the company (i): but it has been held that the company, 
after incorporation, are not bound by the agreement of the 
promoters with the landowner, unless they expressly, or by 
acts, adopt it as their own (j ). 

pkted ; an (Troy v. Liverpool and and Dundee R. Co. w. Leixn, 1 Macq. 

Bury £ Co., 9 Beav. 391; Coken v. H. L. .C. 284. 

Wilkinoon, 12 Beav. 125,138; 1 Mac. (A) Poikerby v. Mctrop. R Co., 

*0. 481. L. R. 2 C. P.188. 

(e) limy v. Liverpool A Bury R. Co. (») J/atdxi v. Looter* Co. R. Co., 

9 Beav. 391 i Coken v. Wilkinoon, 12 3 De G. 4 8. 743 j 1 De G. M. 4 G. 

Beav. 125j 138; 1 Mac. and G. 737; and affirmed, 5 H. L. Ca.331, 

481. In The Manchester Ac., R Co. e. OL 

(</) Brockiebank v, Wkiukavtn June- N. R Co., 9 Ha, 284, a queotlon 
Hon R Oo., 15 Bin. 632 ; 6 Ey. Ca arose, but was not decided, as to 

371; and tte Reg. v. Birmingham and the effect of two spedal Acts confer- 

Oxford Junction R. Co., 15 Q. B. 634, ring on different oompaniee the right 
affirmed, 647; Wonky e. 8outk Devon of oompulsorily purchasing the same 
£ &, 15 Jur. 970 ; Bmrkaekaw v. land. 

B irm i ng ham , Ac. RCh., 5 Exch. 487. (/) Predon v. Liverpool R Co ., 5 

(«> Doe r. North Stefordekir* R H. L. Ca 005. See, too, WiOiamt v. 

Go* J0 Q. b! 526 ; 15 Jar. 945, Q.B.; Si. George » Harbour Gh, 24 Beav. 
and see Dot v. Leeds A Bradford R 389; reversed on app., but an the 
Co. Rk, 946; 10 Q. B. 790 1 Inge v. ground that the Company had adopted 
B. W.*8. f.AM Ds G. M. the contract; 2 D# G.and Jo. 647. See 

0.658. sko as to the power of the projectors 

if) Sperroa v. 0 . W. A W. B. Co H to bind the Company, Wain, 
2DeO.M.AG.9i . . -• ***B. Co. v. Mayor of H tkne hmrg h , 

{g).Lord Rahobnry t. QL N. £ Co., 2 Jnr. N. & 695; 8 Maoq. 391; and as 
17 Q. B.; 8£L and BL 443 1 Edinburgh to the penooal UabUfty of the* who 
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TniBteei for sale are Dot, by the usual direction to *eH 
“with all convenient speed," precluded from exercising a 
reasonable discretion as to the time of sale; not need one 
co-trustee adopt tlio opinion of anothef (i); but in cases of 
clearly improper delay they will be responsible for any con¬ 
sequential loss to the estate (/). A direction to sell with all 
reasonable expedition and within a specified time, does not 
preclude a sale after the expiration of such period, or inca¬ 
pacitate the trustees from making a good title to a pur¬ 
chaser; but as between themselves and their oestuis qur 
trust (m), the onus of allowing that the oeutuis que trust are 
not prejudiced by the time for sale Wing extended, is thrown 
upon the trustees, unless the Court relieves them of the 
trust, or authorizes the delay (n); and where a sale has 
boon postponed until long after the time at which it appa¬ 
rently ought to have Ui*n effected, a prudent purchaser 
should ask for some explanation of the delay (o). For the 
purpose of determining the relative rights of tenants for life 
and remaindermen, twelve months will be considered a 
reasonable period within which to execute a trust to sell or 
purchase “with all convenient speed” (/>), or, “so soon as 
conveniently may be" (q); and this although the property lie 
a reversion (#•). Where trustees are directed to sell “ with 
all convenient speed,” or “so soon as conveniently may 
be," but the time for sale is left entirely to their own dis- 


profew to contract for the company, 
arc Keiner v. Jlazier, L. IL 2 C\ P. 
174 ; Scott v. Lord L'bury, ib. 255. 

(1) Buxton v. Buxton, 1 Myl. & C. 
SO ; trot nee Taylor v. Tabruu*, 6 Sira. 
281. It hai been held, by Shad well, 
V.-C. that aurriving trustees can 
make a good title and receive the 
purchase-money, although the truat- 
f— tr —t dirtetw anj vacancy to be 
ailed up within a speeded time 
which baa eftapaad ; W mimUm r. 
Sandy*, 14 Moa MS j ned qu. 

(1) Pmm§m fi J/Umv, 22 L. J. 
Ck. ear; Of T.Ml Jar. N. 6. 

971; Btmyne* r. B+inmn, 24 *Benv. 
86; Prgy. Pry, 27 Btnv. 144. 


(«) Pearre ▼. Gardner, 10 Ha 287 ; 
Cmf v. Ball, 1 Jur. N. a 972 j aid 
•ee IP/'/rAro* v. Zouck, 1 Ok Ca 97; 
10 Ha 288. 

(a) C&t. *««. 1 Jw. N. 8. 472. * 

(o) MnmgkM ▼. AnUey, 1 De G. 
M .ft O. 688 ; and aee judgment in 

(p) Parry r. Warrington, 8 Mbd. 
188; Vickert g. Bet*, 8 MyL ft K. 
400; and oaaaa died in BMn ▼. 
BMn, 8 Vaa 847. 

(q) GrpinUy v. Lord Uh+UrfiM; It 
1‘eav. 288 \ butaee cm cited la 
Elwtn ▼. llntn, 8 Vat. 847; 

'• (r) WiUcmnm t. Dane an, 28 Bean. 
471. 
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oration, they may not arbitrarily postpone the sale for an 
indefinite period; especially in cases where such postponement 
may have the effect of varying the relative) rights of tenants 
for life and remainderman («); and in on? case (/), where 
trustees, having a discretion, allowed a reversionary interest 
in a fund to remain unsold for nineteen years, when it fell 
into possession, jthe tenant for life, who had received 
nothing, was held entitled to be recouped, out of the fund, 
the difference between the amount when it fell into pos¬ 
session and the value of the reversion at the end of a year 
from the testator's death, calculated on the assumption, that 
it would fall into possession on the day when it actually 
did fall in 


It has been said tliat, in the absence of any special 
direction, trustees for sale should, subject to a reasonable 
exercise of discretion, sell with all convenient speed («): 
but in practice, trustees of ft will or settlement are not 
generally considered lwund under the ordinary trust for 
sale, nor is it usual for them to sell, except upon the request 
of some one or more of their contain que tru*t, or under 
circumstances which render a sale necessary or expe¬ 
dient (i»); or unless the property is not of a permanent 
character. And as respects the time of sale, greater lati¬ 
tude may, it is conceived, be allowed where the trust for 
sale is contained in a settlement, than where it is conferred 
by a will; for in the former case, the trust is frequently 
introduced merely for the .convenience of declaring the 
beneficial trusts, and not with any intention of an imme¬ 
diate or early sale of the property. The like distinction 
may also be held to exist between the case of a trust 


<•) Waller ▼. 'store, 10 Vee. 891 ; 
Fry v. Fry, 27 Baev. 144. 

(f) WMiuiOH ». Dancam, 28 Bear. 
489 ; in this case it was exmsidared 
that the trustees had properly ex¬ 
ercised their discretion, but that it 
was not to prejudice the tenant for 
lifA . 

(e) 8ug. 62. 


(r) D»v. Conr. iv. 30: if After 
request, the trustees unreasonably 
delay the tale, this will not affect 
th^ relative rights of the ceHmis 
gas trust; see Lockmcrt ▼. £ari of 
CarUtU, 8 P. WmA 215 ; Waller r. 
Start, 19 Vis. 891 ; Caldecott r. Cal- 
deco it, 6 Jur. 282 ; Grtidey ▼. Lord 
CkeeUrfidd, 18 Bear. 294. 
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(whether in * deed or will) to aeU for tip purpose of raising 
a specified sum, and that of a trust to sell ftwr the mere 
purpose of a division of the proceeds among a ck«s of bene¬ 
ficiaries. After + bill is filed for the administration of the 
trust, trustees cannot sell without leave of the\k>urt (tc): 
it has, however, been held by the Court of Queen!* Bench, 
that the power of an executor to make a good title to the 
chattels real of the testator is not affected by the existence 
of an administration suit, so long- as there is no decree (x ); 
and it would seem tliat in a creditor's suit an executor may, 
with leave of the Court, exercise the power of sale which is 
implied from a charge of debts (y). 


filing 

impliart 
of mJ«. 


Greater latitude as to the time for selling is given to 
executors, who sell under a power of sale implied from a 
charge of debts, than would be allowed to ordinary trustees 
for sale; and though it is only right that a purchaser 
should be fully protected, it may be doubted whether the 
authority of executors to sell in such a case has not been 


prolonged be 3 *ond ivasonable limits. Thus in one case ( 2 ), a 
sale by executors tliirty-threo years after the death of their 
testator, for the purpose, as they alleged, of paying his debts, 
was enforced against the purchaser; and in a later case (a), 
although twenty-seven years had elapsed since the testator's 
death, and nine yeers since the death of the executor, it 
was held that the executors of the original executor could 
make a good title under the implied power of sale; and 
further that they were not bound to answer the inquiry of 
the purchaser, whether any debts still existed winch ren¬ 
dered a sale necessary. 


Ibuaika m 

SoUmr. 

/leapt. 


It may be here remarked, with much deference to the 
eminent judge who decided this case, that the latter branch 
of the decision, although avowedly b aaed upon Forbes v. 


|v) Wafer t. Sma / moci, A mb. ft* 
<■) mtrn v. Aiwa 14 Q. a 6*4, 
qu.; md MsUb f VT /ItmeO, 

aflta.am. 2 tr. 

(jr) MMi v. S hi—C r d , 4 


& m 1 

• W m+.m. 

flat Ba#i Ztar. Mta p. 121* 

<•) 9M$ % Btapty 27 Mr, 661 

a 
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Peacock, 1 PhiH 7l7, is really untouched by that authority. Cksp. n. . 
In jFbrtes v. Peacock there was no doubt that the vendor, a 8 " 0t *' 
sole surviving executor and trustee for sale, could sell and 
convey; the only question was whether he could give a good 
discharge for the purchase-money: and it was held, and 
perhaps properly held, that the charge of debts indicated an 
intuition on the part of the testator that the trustees* receipt 
should, under all circumstances, be a good discharge to a 
purchaser, and, inasmuch as the existence or non-existence 
of debts was immaterial, the vendor was held not bound to 
answer the purchasers inquiry on the point. In Sabin v. 

Heape , the validity of the sale itself, at least as between the 
vender and the devisees of the estate, depended upon the 
existence of debts. Unless the vendor knew or believed that 
debts existed, he was committing a fraud in selling the pro¬ 
perty ; and although it may be admitted that the purchaser 
was not entitled to evidence of the existence of debts, it may 
yot be doubted whether, especially under the suspicious cir¬ 
cumstances of the case, lie had not a right to be assured that 
the vendor was professedly selling for the only purpose which 
could warrant a sale; and whether, even assuming (which may 
be also doubted) that he could have safely omitted to make 
the inquiry, the refusal to answer it when made was not 
implied notice that no debts existed. The general rule is 
conceived to be, that a vendor, not protected by condition, is 
bound, to the extent of his personal information and belief, to 
answer any question put to him by the purchaser, the answer 
to which may elicit matter affecting the title; and the decision 
in Sabin v. Hettjte, so far as it may appeal* to impugn this 
rule, and even its entirety, should, it is respectfully submitted, 
be acted upon with much caution in actual practice. 

% 

Trustees of a mere power of sale with the usual trusts for Trustees 
re-investment in real estate, ought not to sell except for some “ f n ^ puwcr 
good reason (b ); the Court, however, will not control a band 

Jule exercise of their discretion (c); but a sale by a trustee, 

# v 

(h) 8m- 10 Vcs. 300; Watu v. (c) 8uf. Paw, 8Uied.601 ;JTotMI 
Gird/atons, 6 Be*v. 188 ; Bug. 70. v. Sladden, 7 Ha 428 ; 4 De G. & 8. 
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after a cmlni qne tmM has become absolutely entitled to the 
---— property, is primd facie invalid (ft). 

$ 

m 

XUy not mQ Trustees ought not to sell after the objects of the trust are 
oftrartM 1 satisfied, even where their power of sale is not confhied to 

the continuance of the trust; nor, where it is so restricted, 
can they exercise it after the time when, but for their own 
default, the trust ought to have been completed (*). In one 
case, where the limitations of the settlements were exhausted, 
with the exception only of a jointure secured by a term which 
was still sulwisting. a power of sale, exerciseable with the 
consent of the person entitled to the rents, was held to be 
extinguished (/). Where an estate was devised to trustees for 
different persons in specified shares, some of the l**neficiaries 
being entitled absolutely, while the shares of others were 
settled upon trusts for their licnefit, and the trustees liad an 
unlimited power of sale over the whole estate, it was held 
that this power might !>e exercised so long as the trusts of 
any of the shares remained unperformed (y). 


Fictitious 
sale by, set 
aakle. 


Where a transaction, ap|»arcnt)y a sale under the ordinary 
power, was. in fact a mere contrivance to raise money for the 
.purpose of its being advanced to the tenant for life, under a 
power of advancement in the settlement, it was set aside as 
a fraud upon the power of sale (/<). 


Time fixed 
by author 
of tnii* 
cannot bo 

anticipated. 


When the instrument creating the trust fixes the time for 
sale, this cannot l>e anticipated either by the trustees or the 
Court, however injurious the delay may be to the estate: e.tj.\ 


468 Aa to the validity of indefinite 
powers of sale, with reference to the 
rale against pe r pet ui ties, eee Wood 
v. While; i MyL A C. 460; Actem 
r. Callow, 15 8 fan. 358, and cases 
dfced ; CoU *. SerdJ, 4 l>re. k W. 
4*3; 1 Jam. WDk, 3rd ed. 337: 
then mm to be little of no doubt 
of their validity. 

(d) Jrferm a v. Tymr, • Jar. 108S, 
V.-C.8.' And see WV*jk*.Wftke t 


2 Drew. 818; LanUUry e. CoUior, 2 
K. k Jo. 709. 

ft) Wood v. While, 3 Km 664; 
Levin 48*. 

{/) Wolky r. Jenkins, 28 Baay. 63 
afid. on vpp. ib. 68. # 

(y) Tnik v. Sxinrtead, 26 Bear. 
523 . > • 

Ah) Robinson e. Briggs, 1 8 m. k O. 
168, 
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where a testator directed an advowson to be sold upon the 
death of A. t the incwnxbent , the Court held that it had no 
juriadictiod to Bell in A.’b life^me, although upon his death 
it would be necessary to present a new incumbent before 
any aqfe oould be effected (J); and where trustees, with the 
consent of the tenant for life and of some of the cestui* que 
ti'ust, attempted to sell in anticipation, they were not allowed 
costs of the attempted sale and litigation, as against the 
cestuis que trust who were under disability (j ). But not¬ 
withstanding an imperative direction to sell, trustees may, 
with Ahe sanction of. the C ourt , jxwtpone a sale, where strict 
compliance with the terms of their trust is clearly disad¬ 
vantageous to the parties beneficially interested (£). 

The ordinary power of sale and exchange may, it seems 
be accelerated by the surrender of a prior life interest, for, 
this does not prejudice the estate of the remainderman, but 
only changes the nature of the property; but where powers 
of charging are limited to successive tenants for life 
when in possession, the power given to a tenant for life in 
remainder must await the regular determination of the 
previous limitations, and cannot be accelerated by the sur¬ 
render of a prior life interest (/). 

On the other hand, where a settlement of a reversion, in 
terms authorised a sale at any time with the consent of the 
tenant for life under such settlement, it was held that the 
trustees might proceed to an immediate sale, although its 
effect would be, under the trusts declared of the purchase- 
money, to vary the rights of the centuis que trust by giving 
such tenant for life an immediate income (m). 


Cbap. II. 
Sect 1. 


May be 

postponed, 

when. 


Acceleration 
by surrender 
of prior 
interest. 


Reversion 
may be fold 
to prejudice 
of remainder¬ 
man under 
express power. 


(i) JoJmtion ▼. Baber, 8 Bear. 283 ; 
sou BlacUow y. Lows, 2 Ha. 40;. 
(io$ling y. (filler , 1 CoU. 652. 

o') Leedham v. Chawner, 4 K. k Jo. 
408. 

(4) Morri * y. Morria, 4 Jur. N. 8. 

802 . 


(/) TrueU v. Tytjon, 21 Beav. 487. 
(m) Clark v. Seymour, 7 Sim. 67 ; 
and see Tatker y. Small, 6 Sim. 625 ; 
Blackwood v. Borrow * t 4 Dru. & W. 
441 ; GiUa y. Homes, 15 Sim. 859 ; 
Minot y. Leman, 20 BeaY. 269 j 7 De 
G. M. A G. 840, 851. 



M 
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:■trustees, in e kcra aa g discretiontty powers of 
changing the nature of the trust estate, ought not to be 
influenced by any desire to bgpefit one ce&hti git* trrat at 
the expense of another (n): and if one- of several cestui* qve 
trurt, e.g. a tenant for life, having an absolute irreepocuabie 
discretionary power of giving or withholding his consent to 
a sale by the trustees, become himself a trustee, he ^thereby 
precluded from withholding or giving his consent to a sale, 
with a view more to his own interest than to that of the 
other beneficiaries (o). Where there is a tenant for life 
without impeachment of waste, trustees of powers of sale 
and exchange should lie particularly careful not so to 
exercise them as to enable him to take undue advantage of 
his right* in respect to timber and minerals. 


power* of 

sod tiosU 
for uk 



Powers of and trusts for sale are often exercisable only 
under certain specified conditions: when this is the case, 
and a sale is made in breach of a oondition, the purchaser's 
safety seems to depend upon the fallowing considerations, 
1st, whether the condition is subsequent or precedent; 


viz. 


and, 2ndly, whether it affects the title to the legal estate. 


If it affect merely the equitable title, an apt declaration in 
the instrument creating the trust or power will protect a 
purchaser against the non-performanoe of a precedent (ji), 
and d fortiori, of a subsequent condition; as in the case of 
an ordinary power of sale in a mortgage, which usually 
contains a precedent condition that certain notices shall 
have been given, and defaults made in payment, but with a 
declaration relieving purchasers from liability for a breach 
of such condition. If, on the other hand, the exercise of a 
power is to affect the legal estate, as where land is limited 
in strict settlement, and a power is given to t/uatees, in 
certain specified eVenta, to sell, and, forAat purpose, to 
revoke the old and appoint new. useiy>fli% anto« the 

requited agentsoccur, the dd limitation* fft—hi unaffected, 

\ TjTy : ' • * ' *«• * 

(ft) R *1 t. mLltK 19rn K.& ft Ur* T. * D* G. 

MS; 7 D« CL 1M G. 104 * S S* *. Hft CL *0*. 

90L •' (pi 8 ^ ttm. 
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notwithstanding any attempted exercise of the power; and 
any declaration that purchasers shall not be bound to see 
that the events have happened, would, it is conceived, be 
inoperative (g). 

The usual clause in mortgage deeds that a purchaser shall 
not be bound to inquire as to the propriety or regularity of 
the sale, and that notwithstanding any impropriety or 
irregularity, the same shall, so far as he is concerned, be 
deemed to be within the power, though it relieves him 
from the obligation to inquire, does not protect him il* he 
has notice of anything which throws a doubt upon the 
validity of the sale (r). 

(2). Manner of sale. 

An agent or trustee, simply authorized to sell bj r public 
auction, either generally or even for a specified sum, cannot, 
whatever price be ottered, sell by private contract (*); but 
in one or two recent cases, after an abortive attempt to 
sell by public auction, subject to a reserved bidding, a sale 
by the trustee or agent by private contract at the reserved 
price has been upheld, and the title has, under special 
circumstances, been forced on the purchaser (/). 

m 

And an express authority to sell by private contract, 
would not, it is conceived, justify a sale by auction (n); un¬ 
less the authority were to sell for a specified sum, and the 
price obtained at the auction (after payment of the inciden¬ 
tal expenses) exceeded or equalled that amount. Nor does 
an authority to sell to A. for a specified sum, necessarily 


(g) See Doe v. Martin, 4 T. R. 39 ; 
Wathsi ▼. Witfiaiw. 16 Jur. 181 ; 
21 L. J., Ch>601; Ferrand y. Wilson, 
4 Ha. 885; and a.figular cue of 
Howyham r. Sandys, 2 Sim. 95, 145 ; 
and boo, aa to the construction of dis¬ 
cretionary trusts for sale, Lord Re n- 
dltsltam t. Mcux, 14 81m. 249; Bird v. 
Fox, 11 Ha. 40. 

(r) Jcnkint v. Jones, 6 Jur. N. 8. 
891; Parkinson r. Hanbury, 1 Drew. A 
VOL. I. 


Sma. 1 43 ; and see Ford v. J/eelif, 
8 Jur. N. 8., 116. 

(«) Daniel v. Adams, Amb. 495 ; 
In re Loft, 8 Jur. 206, U. ; Sag. 56, 
el seq. 

(t) Else v. Barnard, 28 Bear. 228 ; 
BousJM y. Hodges, 33 Beav. 90 ; 
Bed qu. 

(m) See and consider Daniel v. 
Adams, Amb. 495. 

F 


Chap. IL 
Boot. 1. 


Section 2. 


Manner of 
Bile. 

Power to sell 
only by 
auction, 


or only by 

private 

contract. 
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nit to B. 


Ai to trust* 
gr— to d ttoet 
284b Aogurt, 
1880. 


jojjtify * s&le to B. for tfei (or, it i# poncaived, U»y greater) 


* ? 


In all cases, where by any will, deed, or o^her instrument 
of settlement, executed or, in the case of a will or codicil, 
revived since the 28th August, 1860, it is expressly declared 
that trtistces shall have a power of sale over hereditaments, 
they may, unless the trust instrument directs the contrary, sell 
either by public auction or private contract, as they deem 
most advantageous (x). Whether this provision is applicable 
to a case where there is an imperative trust for sale, may l>e 
doubted ; and the point has not yet been decided ( y). 


by estate An ordinary estate agent who has not been instructed as to 
what conditions as to title, &c, are necessary in respect of the 
estate for which he has been instructed to find a purchaser 
at a specified price, is not justified in signing an absolute 
contract on behalf of the owner (r). 


by 

MdCMDf 

bankrupt; 


The assignees of a bankrupt might, although they incurred 
some risk in so doing, sell by private contract (a); and they 
were justified in selling in lots (fc); but without the sanction 
of the creditors they might not buy in on a sale by auc¬ 
tion (c), and under the general order in bankruptcy it was 
for the assignees, and not for the mortgagees to conduct the 
sale (<f) 


or in.nlrent; The assignees of an insolvent, under the 1 & 2 Viet. c. 110, 

(see a 47), were bound, if practicable, to sell his real estate 
by public auction, in such manner, and at such place or places, 


(») BmlteA ▼. Lard JVityrr, 8 Jur. 
410, V.-C. W. 

(«) 29 k 24 Viet, c. 145, «. 1,32,34. 
<y) See 3 D*r. Conr. 464 n. nod m 
to the scop. <rf Met. 1,45. 460 b. 

(.) Sawurt.&*orp,L.IL19Zq.l08, 

V. C. 

(a) EmprnrU ltonmum, t Bo. 88. 
(*)8~**60 *mq. 

* (.) £r,wrfiz^lOL*J.69. 

{A Mm p*r+t CbM**, 3 M-'P. k D. 
O. 80*V.C.«:B.j BmsMt^Qrvar. 
40tO.AS.6O8. 4»to&w%fft 


Mto an tfct petftfto-tf % motigngtr, 
before the tin. fixed by th® inert- 
gap deed, tot Em peril Biyooid, 3 
Mon. k A. 477, wtida Lord Bi. 
Leontrdi qntrito Ht ^ wwi l ofdtr 
did not Bfcvi jto apply if tb® mart- 
gH-amid net prore for tbe *6- 
Oacy.Xtpark X*ktU*tD.Q.i 
& M* ; mt *o anriuhl. 
m rtl i Hi > g»HMd torn aatna ct 
■qrtabl* UmK Sm park Pagkr, 

W V» *4. 



ABY VEKDOBH. 


07 


HALES BY 19 


** 2 » 



as should be directed by the creditors; if, however, they in¬ 
effectually attempted to sell by auction, they could, after the 
expiratiorf of the time (six lunar months) limited by the 
Act, by-jnjvate contract, with the consent of the major 
part in value of the creditors present at a meeting duly cOn- ' 
vened for the purpose (e ): nor was a sale necessarily invalid 
by reason of the directions of the creditors as to the manner 
of sale not having been strictly complied with; the provisions 
in the Act being merely directory (/). As respects leaseholds 
for years, the assignees were merely required to sell with all 
convenient speed, and had an entire control over the mode 
of sale (g ). 

Under the Bankruptcy Act, 18G9, the trustee lias power of 

to sell all the property of the bankrupt, by public auction under the 
or private contract, with power, if he thinks fit, to transfer wotnt Act * 
the whole thereof to any person or company, or to sell the 
same in parcels (It). 


Mortgagees, trustees and agents for sale, may, in the absence o* mortice*, 
of i-estriction, sell by private contract or public auction (i): agent*, 
and though not bound to offer the estate to public competi¬ 
tion, before disposing of it privately (j), they should, as a 
general rule, unless specially authorized to sell by private 
contract, sell by auction, to avoid questions with their 
lienefid&ries, as to whether the price obtained was ade¬ 
quate (k). 


They may also, as a general rule, sell either altogether or Estate 
in parcels (l) ; subject of course, to a liability to be called to parcel*, 
account in Equity if they adopt a mode of sale which is 


(*) Matktr y. Prinlmum, 9 Stm. 
352 ; see Dot y. £*•**, 1 C, ft M. 
450. * 

if) Wright v. Maunder, 4 Beav. 
612 . • . 

( g ) BaprA, p. 54. 

(h) 32 4c 83 Vlat, c. 71, ■. 25. 

0) Bog. $U 

(j) Davty y. Durrani, X De G. ft 
J. 535, 588, mo of mortgagee tailing 
underT>ower; Harper y. Hapm, 2 Do 


G. F. 4 J. 642, ca*e of trustee. 

(*) See now u to trusts created 
since 28 Aug., I860, 28 k 24 Viet 
c. 145. 

(1) Sug. 01. It appear* that a 
trust for tale of -any part of ” an 
estate, at the dbcreUoo of the tnu«- 
tees, would authorise * tale of the 
- entirety ; Lord RtudUiham ▼. Manx, 
14 Bim. 249 j tee Oookt ▼. Forr+nd, 
7 Taunt, lit. 

r 2 
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ew XL 



Bat no* in 
undivided. 
•Una: 
KM bit. 


Standing 
timber, 
ran*t be sold 
* ith the foe; 


»o al*« 

mi.Krai- ; 


except under 
the Cnofirma- 
tion «f Soles 
Act; 


clearly depreciatory : but it may be doubted whether, even 
at Law, a power (m) of sale, unless it contained expressions 
pointing to such a mode of dealing with the estate, would 
be well exercised by a sale of an undivided share. They 
may not concur with the owners of other properties in a 
joint sale, except where obviously beneficial to their erstuis 
que trust (n) ; and it has been decided that trustees for sale 
under a settlement must sell the standing timber with the 
estate, although the tenant for life be unimpeachable of 
waste (o); and that a sale of the estate, apart from the 
timber, is void at Law (/>): so where the trust is to sell for 
payment of debts or other limited purposes, and subject 
thereto the estate is settled on A. for life, with remainders 
over, the trustees, may not fell and dispose of the timber, 
instead of selling the fee simple of part of the estate (</); 
the same doctrine applies to a resen ation of minerals, or 
any other part of the inheritance, upon a sale by fiduciary 
vendors (/•); although sjk-eial circumstances, such as local 
custom, or the peculiar nature of the property, may occa¬ 
sionally render such a mode of sale desirable and proper. 
Where a will empowered trustees with the consent of the 
tenant for life, who was unimpeachable for waste, to sell all 
or any part of the settled lands, it was held that they could 
not sell the surface, reserving the minerals (*). This decision 
led to the passing of the k 2G Viet c. 108, which after 
giving retrospective validity to sales, kc. t from which the 
minerals were excepted, enables trustees or donees of a 
power of sale, to dispose of land with a reservation of 


(a) Chance on Power*, 241. 

(n) Rale ▼. Oakes, 10 Jur. N. S. 
1246, overruling Lord Rom Illy, 32 
Bear. 555 ; compare MeCanyjker v. 
Whieldon, 34 Bear. 107. 

(o) CockerellChoimeUg, 1 Rum. k 

M 418 i, Mfl Watlington v. Waldron, 
23 U J.N. 8. 718; BmeUey v. UotteU, 
29 Bmt. 546. V0 

<J>) CM**eUy v. P<u*oa, 8 Blog. 
207. „ 

(q) Danes t. JTacomb, 2 Sim. 425 ; 
Marker ?. Kderrick, I Ha 299 : bat 
lee KektmcK T. Marine, 3 Mae. k G. 


311. See a caee tot Silvester v. Bradley, 
13 Sim. 75, where it wan aniuooeiu** 
fullj contended that the inheritance 
of the timber was, la Equity, severed 
from the inheritance of y>e soil; and 
Butler v. Bortov, 5 Madd. 40. See too 
Bennett v. Wgndkam, 23 Buv. 521. 

(r) But not (it Is conceived) to a 
reservation of mums, on sales lo 
Railway or Waterworks Companies ; 
see 8 Viet o. 20, a 77, and 10 Viet 
a 17, a 18. 

(•) BuekUg v. Houxll, 29 Bear. 
646 ; and vide infrA, Ch. XX. 
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minerals, and cither with or without powers of working the chap. n. 

same, but the sanction of the Court of Chancery must be _ 

previously obtained (f). A special authority to sell minerals 
and easements apart from the surface, or vice vend, is now 
commonly inserted in well-drawn instruments, in appropriate 
cases. 


So under the Leases and Sales of Settled Estates Act (19 & the Settled 
20 Viet. c. 120), the Court of Chancery may authorize a sale Att ‘ 
of mines apart from tho surface (?/). 


Where tho trust is to sell for purposes which may, but Eicethc nal.. 
will not necessarily, require a sale of the entirety, a purchaser pur]i™ U l 
need not see that no more is sold than is requisite (.r). 


Fiduciary vendors are also bound to use all reasonable Advertise- 
diligence to obtain a fair price (//) : if, therefore, they sell n,cuU ' 
by auction they should give due notice of and advertise the 
sale : and if the estate have been advertised to be sold in one 
particular manner (as in lots), they should not sell in any 
other way (as altogether, or under a different plan of allot¬ 
ment,) without re-advertising the sale in accordance with 
the proposed alterations (c). But when a binding contract 
has Wn entered into to sell at a fair price, they cannot 
break it off in order to accept a higher offer (V#). 

A trust to sell land as building land, has been held to As to sales for 
authorize the trustees to set it out and make the necessary 
roada, and pay the expenses out of the proceeds of sale (/»). 

Where land is sold for building purpovses, under the ordinary 


(!) A* to what are mineral* within 
the Act, tee in re Brown's estate, 11 
W. R. 19, and generally aa to what ate 
mineral*, ZtorriU v. Roper, 8 Drew. 
294 ; Bari of Rom r. TFoinmaa, 14 
MAW. 684 ; Bext ▼. QiU, L. R, 
7 Ch. Ap. 699, and definition of Mel- 
lish, I* J., at p. 712. 

(«) JU Mallin, 8 GUT. 126 ; Re Law, 
7 Jar. N. 8. Ml. See 19 A 20 Vfct. 
o. 120, sea 11. 

(x) Spalding v. $h aimer, 1 Vem. 


SOI ; Dolton v. Hewer , 6 Madd. 9 ; 
Sug. 658 ; Thomas v. Townsend, 16 
Jut. 736. 

(y) 3 Mer. 208. 

(*) Ord v. Noel, 5 Madd. 488 ; see 
p. 441. 

(<^ Goodwin v. Fielding, 4 Do 0. 
M. 90; See Harper v. Hayes, 2 
De G. F. A J. 542. 

(6) Cootson v. Zee, 28 L. J. Ch. 
478. 
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power of sale and exchange, a difficulty often occurs in 
y. , u practite as to the laying out of the roads and at 4e the fewrt- 
* bility <rf securing to purchaeers a right of way over inch roads. 

The beet plan seems to be to let each lot comprise a moiety of 
the adjacent road, usque udmetiium via; and to reserve rights 
of way over it in favour of the purchasers of neighbouring lots; 
and it is conceived that such a reservation, over land actually 
sold underAhc power, would be supported: but this does not 
get rid of tne difficulty in respect to so much of the roads as 
have to be formed over plots which remain undisposed of; the 
common power not apparently authorizing the sale of mere 
easement* over lands which may possibly be retained in 
settlement (r) It is very desirable in settlements and wills 
affecting land which is likely to be used for building, to 
insert special clause* providing for these and other difficul¬ 
ties, which in modern practice often interfere with the 
advantageous letting or sale of property as a building estate. 


Under 8etu©d Under the Leases and Sales of Settled Estates Act (d), 

the Court has power to direct that any part of the settled 
estates shall be laid out for streets, squares, gardens, sewers, 
&c.; either to be dedicated to the publie or not; but it will 
not interfere unless these works are required for the im¬ 
mediate improvement of the property in its existing state, or 
with a view to its being at once leased or sold for building (<); 
nor will the Court sanction a sale of prfrt of the estate* in 
order that the proceeds may be expended an roads or the like, 
for facilitating the granting of building leases If). > f 


At to the 

effect* of 



» mineral 
dittwet. 


It sometimes happens that upon the sale in lota of a large 
estate, roads, which have been made by the vendor for the 
purposes of access to the several portions of the property, 
are reserved to him. In a case wnkh recently came under 
the author's notice, the effect, although unintended, of such 


if) Baft* to.flba Mi oil 
ajftHNr .Vfntl v. 

A4.MmL.ul 
W « 

11 $ 


as 

Hi 
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a reservation was to ftpore to the vendor an undue advantage 
by interparing a barrier which enabled him to preclude the 
purchaeelti from working by outstroke valuable minerals 
which were found to exist under the property. 

% 

A trustee for sale in a mortgage deed should not sell without S*le under 
notifying his intention to the mortgagor (g): nor can a raort- ********' 
gagee sell pending a suit to redeem (A) ; and he sells at his 
own risk if a tender has been made him of liis principal, 
interest, and costa (i). Where an equity of redemption was 
conveyed to a second mortgagee upon trust to sell, and out of 
the proceeds to pay off the first mortgage, then the second 
mortgage, and to pay the surplus to the mortgagor, it was held 
that the trust was duly carried out by a sale subject to the 
first mortgage (A). 


ciup. n. 


But a salety a mortgagee, although harsh and improvident, Oppressive 
will not be sot aside in Equity, if clearly within the terms of 
the power; nor will a mere offer, unaccompanied by actual 
tender, of the amount due to him, be sufficient to prevent a 


sale ( l ). And so long as anything remains due on the security, 
a mortgagee may pursue all his remedies concurrently (m); 


blit where on a sale he allows his agent to receive the sale 
moneys, he cannot, if they are misapplied or lost, sue the 
mortgagor for the mortgage debt (n). If acting bond fide , a 
mortgagee can only be stepped by tender of principal,interest, 
and costs (o ): and it would require a strong case to induce 
the Court to restrain an intended sale by a mortgagee under 
special conditions, on the ground of their undue sfcigency {p ), 


(?) Anon. 6 Madd. 10. 

(&) Bkode* t. BttUand, H Boat. 
tli. ' *; 

(») JmktSt v. Jonu, 6 Jw* N. 8. 
891. 

(k) Manser ▼. Z 'Jar. N. 8. 
252. . 

(0 8m JfcMfe* &*»*,<» Ap¬ 
peal, 11 Jar. 761; tad (if Jonm ▼. 
Mattkis) 11 Jar. 604, wporfed below, 
1 OoU. 465; *k1 am G n*o m t. G*r~ 
rarrf, 4. Y. * C. 110. M«*y paid 


for expenses by mortgagor to mort¬ 
gagee’s solicitor, under A threat of *n 
exercise of a power of sale, but not 
really due, may, It seems, be reoovered 
at Law ; Close V. Phipps, 7 Man. & 6. 
586. * / 

(m) Lockhart ▼. Hardy, 9 Bear. 854; 
Cockott r. Bacon, 18 Bear. 158. 

(a) Palmer v. HenAis, 28 Bear. 
*41. - , a 

<o) PofAtr r. (W, 18 J«r. 41. 

(j ») Kershaw r % Kotow, 19 Jar. 174. 
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but qf course if the sale bo clearty oppressive, as e. g. where 
the mortgagee overstates the amount of his debt, and thru 
deters the person entitled to redeem from payin^it off, the 
Court will interfere (q). Where, as is usually the case, th© 
power is exercisable only upon notice, a contract for sale is 
not invalid by reason of its being entered into before the 
expiration of notice duly given (»•) : nor need notice be given 
if not required by the terms of the power («). In one case 
which cannot lie regarded as satisfactory, a purchaser was 
compelled to take a conveyance without the mortgagor’s con¬ 
currence ; although it was apparent from the dates of the 
instruments, that the required notice had not been given (t): 
but it was more recently held, that the clause protecting a 
purchaser from inquiring whether due notice has been given 
is unavailing if he buys with the knowledge that notice has 
not been given (it). 


When to bo Where the equity of redemption has l»ecn incuniWrcd, 
Mgmof and the power dot's not contain the usual clause making an 
tht mortgagor, Ra | e va lid as in favour of a purchaser, a sale without 

the required notice—if required by the terms of the power to 
« given to the timiyn* of the mortgagor (x )—is invalid 
s against the subsequent incumbrancers, even although the 

nortgagor expressly waive the notice and consent to the* 

• 

ale (y). A notice fairly given pursuant to the terms of the 
x>wer is valid, although the jiorty on whom it is served is an 
nfant (z ); so, too, it would seem, if he is a lunatic («). or 
otally blind, or deaf (6); and the Court is slow to interfere 
is against^ bond fide purchaser: thus, where notice was 
fiven by the mortgagee of an intention to sell, if payment 


{q) Jenkins r. Jones, 6 Jur. N. 8. 
(91. 

(r) Major r. Ward, 4 Ha 598; 
vhkh also sen, m to mode of firing 
ftotioe. - • • 

(•) Darcy ▼. Durrani, 1 Tk G. A J. 

m. 

<0 Font t. Hehg, 8 Jur. N. & 111, 
Y.C.S.- 

<*) Pmhmsons, Ba* fry, 1 Dttw. * 

wio. . ;> V. • 

A • ^ 


<*) It b very deeimfele to omit Ue 
word “ aHigat" from the oUom re¬ 
quiring notice. ' 

(jr) Forster v. Boggart, 15 Q. B. 
155. 

(i) Tracey r. Lmwrtmet, 2 Dr* 408. 
(•) Robertson v. Lochs, If* Ufaa. 
286 ; Better* r.Kmn, 27 Boor. 280, 
omm of »oHe« * i I dlm<A*tknx at 
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was not made at the end of six months from the date, but (fep. il 
was not actually served till nearly three weeks afterwards, ***** L 

it was held that the notice was not invalid; the sale not 
having been made until more than six months had elapsed 
sinco the delivery of the notice (c). Subsequent negotiations 
between the mortgagee and mortgagor may amount to 
waiver of a notice duly given ('/). 


In the case of a mortgage of hereditaments, executed after Notice t«> be 
the 28th August, 1800, six months’ notice in writing must, ( U, nm. r 
unless the deed otherwise directs, Ik* given to the person or wo^t,, H Act 


one of the persons entitled to the proj>erty subject to the 
charge, or be affixed on some conspicuous part of the property, 
l>efore the statutory p^wer of sale can Ik* exercised ; but the 
purchaser’s title is not to be impeached on the ground that 
no case had arisen to authorize the exercise of the power, or 
that no such notice had been given (t). 


Fiduciary vendors are not, without special authority, justi- S*le under 
hod in selling under any unnecessary and depreciatory special TOndHSoT 7 
conditions (such as a condition that the purchaser shall take, ,m P ro P er - 
at a valuation, fixtures belonging to a third person); or that • 
he shall take the property saddled with a disadvantageous 
contract, into which they have improvidcntly entered (/) ; or 
conditions unnecessarily restrictive of the purchaser’s right to 
a marketable title: it is by no means clear that, under such 
circumstances, they can make a title which a purchaser can 
Ikj advised to accept {g ). They should, howeve^ take care 
that their title to the property as described in the particulars 
is good, or that the defect is guarded against by apt condi¬ 
tions ; and where from neglect in this respect a mortgagee 
failed in i^suit against a purchaser for specific performance, 
he was disallowed the costs of the suit as against the mort- 

( e) MetUn v. Brown , 9 Jur. N. 8. (e) 28 A 21 Vlct. c. 145,1. 13. 

958. (/) Marriott r. Amcknr JUttrtionary 

(d) Tonmg Wkik, 8 H. L. C. 49 * Co... 8 De G. F. A J. 177. 
flnrty r. Durrani 1 D« G. It J. 536; (g) 1 Mer. 188 ; Ihit, Oonv., voL I, 

MetUrt t. Brown, 9 Jar. N. S. 258. p. 440. 
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gAgor (A). Bat, even without express authority, a fiduciary 
vendor may, it is conceived, insert a Audition enabling bun 
to xeebrad the contract, in the event of the purchaser insis¬ 
ting on an objection, which ho is unable or unwilling to 
remove; for though such a condition may, in a certain sense, 
be depredatory, yet it is one which a prudent owner, selling 
in his own right, would introduce (*). So, too, a condition 
that part of the purchase-money, such part not exceeding the 
amount of the mortgage-debt, may remain on the security of 
the property, is free from objection (l). 

By the Vendor and Purchaser Act, 1874 (Z), trustees who 
are either vendors or purchasers may sell or buy without 
excluding the application of the n^es which by the Act, 
in the absence of any stipulation to the contrary, now 
govern the obligations and rights of vendor and purchaser 
These rules will be noticed more fully hereafter (in). 

A mortgage of hereditaments, whose security is sulwe- 
quent to the 28th August, 1800, may, unless restricted by the 
terms of the instrument, sell, subject to any rtammablc con¬ 
ditions which he may think fit to make, and may racind 
or vary contracts for sale, and buy in and re-sell the pro¬ 
perty (w); and a trustee who, under a trust created sine** 
that date, lias power to sell any hereditaments, may sell 
subject to such special or other stipulations as he shall 
think fit (o ); hut, of course, this will not justify him if he 
insert conditions which are not warranted by the state of 
the title, or the circumstances of the property. 

Where an estate in mortgage is contracted to be sold by 
parties claiming the equity of redemption, and difficulties 
arise upon the title subsequent to the mortgage, it often 
happens that the mortgagee, if be has a power of sale, is 

• w 4 

00 OmUf, 15 B«T. 208. 

(/)JWh» r. S^UobU <0*7*18 VktU *8,* 2odl. 

arf Co., 4 tf. MS, imd Un V.-C/. («) <*. h, 

jnLUtirt ^ * (*) M A MTM a 144,». 11. 

>• MO.*;. W****4^U«.J44,«.* 

'H • 
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requested to exeroise it, for the purpose of getting rid of the chap. il 
difficulty; and doubtJRkre often expressed as to the validity 8oct ‘ 2 ‘. 
of the scheme; or, at any rate, whether the mortgagee can 
safely comply with the request Assuming, as, of course, 
must be assumed, that the power is exercisable according 
to its terms, and the mortgagee chooses to receive* his money, 

.and to obtain it by means of the power, it is conceived that 
no valid objection can be made to such an arrangement. 

A man taking merely that which belongs to him, by 
means of the security which he has contracted for, does not 
act improperly in so doing, merely because one principal 
reason for his calling in the money is a wish to benefit 
another person. The case, however, might be different if 
it were part of the arrangement that the mortgage debt 
should be again lent to the purchaser. 


If trustees employ an agent to sell, or confide the sale to 
a co-trustee, &c., they will be responsible for his acts (p). 

It seems to be doubtful whether, when a power of sale 
is exercisable only with a specified consent, a general pro¬ 
spective consent is sufficient ( 7 ) ; or whether there must not 
be a consent to the particular sale : but it would seem that 
consent given after the execution of the power is sufficient (r) 
Where consent in writing is required by the terms of tho 


Trust©©*, Ac., 
employing 
agent, are 
responiiblo 
for his acts. 
Sale with 
content, what 
consent 
sufficient 


power, a parol consent, even though followed by an act 
of part performance by the consenting party, will not be 
sufficient (a). In a recent case, where property was devised 
upon trusts for sale, but not without the consent of certain 
specified persons, who were legatees of the proceeds, and the 
trustees, after the death of one of the legatees, but with the 

ooneurrence of the person beneficially entitled to his share 

% 


( p ) 1 Atk. 87; O&oer ▼. Court, J. 258, but there had bees a prior 

8 PrL 127, 187 J JMc* t. Stoixu, 11 parol conaant, and aee Chanoe. Pow. 

Vea. 819 ; 2 WL k Tod. L. C. 638; 727 to 737 ; and Att-Ocn. v. SSiweD, 

and aee Style* v. 0% a* 1 Mac. AO. I Y. «k C. 559 ; Wile* r. OrttAam, 

m. . ; • . . 2 Dr*. 258. 

(,) Baa ffcwttw f. I *•*» (f) PKitUpu,r. JM—nU, 33 Boar. ; 

>410, 437. i*0. in 

(r) Ofm r. Burnt, «, 1 D* 0> J. * 
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and with the consent of the remaining legatees, contracted 
to aell the property, the title was considered too doubtful to l>e 
forced on & purchaser (/). We have seen that &*conacnt is 
not necessarily invalid by reason of its effect being to lienolit 
the consenting party (u). In the case of a lunatic, the com¬ 
mittee may consent by order of the Chancellor {x ); and 
where a tenant for life, whose consent is necessary to a 
sale, becomes liankrupt, a good title may l>c made with the 
assent of the hank nipt and his assignees or tnistee ( y ). 


A question has frequently arisen, as to whether the power 
of a tenant for life to consent to a sale ^ affected by the 
tenant fur life alienation of, or incumbrances upon, his life estate. Tin? 
alienation, Ac. general rule of law is, that no one shall derogate* from his 

own grant. If, therefore, the deed of assurance contain an 
actual or implied engagement that the alienee or incum¬ 
brancer shall enjoy the property in *)*cir, the consenting 
power of the tenant f.»r life cannot lie exercised, as against 
such alienee or incumbrancer, without his concurrence: but 
if the deed contain an actual or implied recognition the 
liability of the property to conversion during the existence 
of the life estate, then the consenting power of the tenant 
for life seems to lie unaffechxl in cases of mere equitable 
powers'll). At I>aw the decisions recognise the continuance 
of the power in cases where the alienation is jmrtial, or 
merely by way of mortgage, or for some other limited pur¬ 
pose (o); but in these cases, the power cannot be exercised so 


Whether 
contenting 
|>ower of 


<<) Sglet v. Meant, 2 De G. J. A 
8. 6 ; 33 Beav. 114. This decision in 
understood to have been a surprise 
on the counsel who successfully sup¬ 
ported the objection. The decision of 
the Court of Appeal wee mainly rested 
on the difference of opinion enterUdned 
by judges, which is no looger e ground 
for rejecting the title; tee Beioley ▼. 
Carter, L. R 4 Ch. Ap. 230. 

(«) CZarirV Arywour, 7 8i«n. 67 ; 
"prd, * 91 r ; 

<*) 16 A 17 Viet e. 70. se. 186, 
137. 

(y) I/oUsteorlk j! Cam, 29 Beer. 


Ill; LudaU r. Ilawmeuljt, 31 Boev. 
255. 

(:) 8ee 5 Jann. Ceor. by Sweet, 
161, et §eq.; Warborton r. Pam, 16 
Sim. 625 ; Morgen r. Poteen, ib. 234 ; 
end Lord Leigh r. Lord Athburion, 
11 Bear. 470 (where the life estate 
«u subject to judgments), and cases 
cited, ffmret ▼. Ifvnt, 16 Bear. 672 
See special proiisk m s in tbo Snrees- 
sion Duty Act, 1663, a. 42, aa to 
chargee c r ea t ed by (be Act not affect¬ 
ing powers of welo, exchange or parti¬ 
ta 

(a) See Bog. Pcrw. 8th ed., ch. vil 
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as to ihfoat interests previously created by the donee of the 
power (fc). It has been thought ( c ) that an alienation out 
and out necessarily destroys the power; but this opinion 
has not 'met # with general approval (d)\ and it seems to be 
now well settled that the power is not extinguish^ by an 
absolute ‘alienation of the life estate, though of course it 
cannot be exercised to the prejudice of the alienee. Thus in 
a recent case (**) where A., being entitled for life, with an 
ultimate remainder in default of children to himself in fee, 
lii-st sold all hv interest in the settled estate to B., and after¬ 
wards the trustees of the settlement by his direction sold 
the same estate t4 B. in exercise of their power, the second 
sale was upheld as a valid exercise of the power. 

The consenting power of the tenant for life is not affected 
by his concurring as Protector in a disentailing assurance by 
the tenant in tail in remainder; although the deed is ex¬ 
pressed to Ik? made “ to the intent that all estates, powers, 
rights, and interests limited to take effect after the detor- 
ininAion, or in defeazance of the estate tail should Ik* put an 
end to, and to limit the estate in fee simple” (f\ 

We may hero remark that, as a general rule, a power of 
or trust for sale, out and out, for a purpose or with an object 
lK*yond the raising of a particular charge, does not authoim* 
a mortgage; but that where it is for raising a lenticular 
charge, and the estate itself is settled or devised subject 
to tliat charge, there it may Ik; proper under the circum¬ 
stances to raise the money by mortgage; which will then 
be supported as a conditional sale (#/). On the other hand, 
a restriction against raising a sum of money by sale of an 
estate htw Ijecn held also to preclude a mortgage (A); so, 

k 5, and ace, too, TyrrtU v. Martk, (e) Alexander v. Mill*, L. R., C Ch. 
3 Bing 31 ; WarburUm y. /’am, C Ap. 124. 

Sim. 625; J/iU v. PriUAard, Kay,391 ; (/) JJM Y. PriUkard, Kay, 391. 

Simjuom v. Dalkurtt , L. E, 5 Ch. Ap. ( g ) Sao Slrowjhill v. AatUy, 1 l>e 

193. “ 0. H. A G. 645 ; Pact v. Cooper , 16 

(6) Ooodriyhl v. Cater, I>ougL 460. Bcav. 396. .- 
'' (r) See Sag. Pow. 8th ed., ch. ?IL a. 5. (k) Btndt v. Wytdkam, 23 Beav. 

(d) See Chance. Pow. 3157 el teq. 521, ted qn. 
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Not affected 
by i»i« concur¬ 
rence ax 
P ft»We tor. 


Power it 
•ale, when It 
authorize* a 
mortgage. 




Whotbar ft 
tratoo with 
power to * 

gW« a power 
of Hie. 


Whether 
power of mle 
entborim 
partition or 
pofnachhe- 
ment. 


Section 8. 

The price. 

As to the con¬ 
sideration : 
thej most tell 
for greet mm . 


t*>,» len*e is, primdfucu, not within the scope of & trust 
faraeleft. 

% 

It has been held that a trustee, who has merely a power to 
mortgajm, cannot give a mortgage of real estate with a pflfcrer 
of sale, though he may do so as to chattels (k ); and it seems 
only reasonable that a person having in himself no power 
to sell should be unable to delegate such a power to another. 
But it has been held that an executor, in mortgaging his testa¬ 
tor's leaseholds, may give a power of sale (f). So, too, in a later 
case, a power given to an executor to mortgage*#^ estate 
was held to authorize the insertion of a power of sale (m); 
and the tendency of the recent decisions has been to treat a 
power of sale as a necessary and proper incident of every 
mortgage; and Rince the 23 & 24 Viet c. 125, a power of 
Rale in the statutory form has, unless expressly excluded, 
become an implied part of every mortgage executed after the 
passing of the Act. A power to raise money by sale or 
mortgage authorizes a mortgage with a power of sale (n.) 

It is doubtful whether a power of sale and exchange 
authorizes a partition; but there can be little or no doubt 
that it authorizes an enfranchisement; which is in fact 
.merely & sale of the freehold to the tenant instead of to a 
stranger. 


(3). The Price. 

They must sell for & gross sum of money, unless any 
other consideration be specially authorized: for instance, a 
sale in consideration of a rent charge (o) or annuity is 


(■) Erart r. Jack*™, 8 Bxbl SI7. 

(4) Clarkt v. Royal Panoplies* Co^ 
4 Drew. 26. 

(0 W v. Pl*l«, 18 Bear. 21. 
Smrl Vmt *r. Jtytfra, LB.fi Oh. Ap. 
OU; « WU, L B. 8I* 

M*; n« ft**"* v. A*. X. B, 
18 Jt* 648, tk. aortof. wm 

(«) CWt ® Bw* m 


but am on apfMl, ID.O.F.4J. 
1S7. 8m, too, Leigh t. Ubyfi 2 Do G. 
J.4B. SSO ; Sdby v. Ooolt*?, 23 Bhv. 
418; wbert tha mortgage wm ottlefcd 
by the Court. 

(») BrU$m v. Ite g m wn, U Bar. 
37 ; r$ Ck<m»*>$ i FW, L. R, S Eq. 
670. “ 

fa). AM *. Skir, Sag. 1W., 0th 
ad. SOI 
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invalid (y) ; but a mortgagee, s ellin g under a general power 
of sale, may allow a part of the purchase-money, of couiye 
not exceeding the amount due on the security, to remain on 
mortgage of the estate, provided that he debits himself in 
account with .the mortgagor with the whole price, and the 
sale and mortgage are distinct transactions (q). Statutory 
owners under the Lands Clauses Consolidation Act were 
.expressly restricted to a sale for a gross sum, except where 
the vendor ^as seised in fee (r) ; but under the Amend¬ 
ment Act, the land' may in any case be sold upon a chief 
rent (a). 


damn. 

Seek,* 


They should use all reasonable diligence ( t ), as if the AmWjh*v® 
estate were their own, to obtain a fair price; and, there¬ 
fore, should ascertain its value, even at the expense of a 
valuation (u), where circumstances seem to render such a 
course expedient; but they arcnot.it is conceived, justified 
in agreeing to sell, at a price to be fixed by valuation, or in 
any other manner. The price, whatever means they may 
take of ascertaining what it ought to be, must eventually 
lift, determined by a free exercise of their own judgment. 

Of course they are not justified in entering into an agree¬ 
ment with an intending purchaser, giving him a future 
option to purchase at a fixed price (x). Although bound to 
sell by auction, they may, it seems, without special autho¬ 
rity, fix a reserved bidding; and, after an ineffectual 
attempt to sell, buy in at that price ( y ) : but if they do so, 
aud there is a delay in the re-sale, they may be held 
answerable for the loss sustained (z). In one case, instead 
of putting lip the property again for sale, liberty was given 


c P ) Reid V. Skcryld, 10 Vos. 370, 
881. 

($) Damym. DmrrtuU, lD«G.4t 
J. 685 : mo Thartow r.Macketon, 

L. R. 4 Q. B. 97. . 

(r) Sect*. 10 k 11. 

(») 28 It 24 Viet o. 108, a. 2. 

<«) Ord r. Nod, 6 Madd. 488, 440 ;• 
and mo 10 Voa. 809 ; 8«g. 81. 
{Torpor t. Ho**, % Dt G. F. 4 J. 
642; 2 Qiff. 210. 


(*) See 5 V« 680. 

(x) Clay V. Rujford, 5 Do G. It S. 
788. 

(jr) Re Peyton' t SetUement, S Jar. 
N. 8. 458; 80 Beav. 252 ; £Ue v. 
Barnard, 28 Boar. 228; Boatfdd v. 
Uodgu, 88 Bear. 90. 

(f) Taylor ▼. Tabntm, 6 Sim. 281 ; 
/Vy v. JV* *7 Bear. 144, where 
there *u no {woriov* attempted tak 
bj aoo tf oa. 
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Chn* XL 
Soot S. 


Contract by 

crthiit q*4 
tnui : 

Adoption of by 
truate«. 


Trustee ought 
to promote 
competition 
tietween rival 
bidden. 


Aarignee of 
inwulrent 
selling below 
reserved price, 
could make 
title. 


to the trustee to purchase at the reserved price, when that 
appeared to be the full value (a). A condition, reserving a 
bidding, although it may, under the circumstaribes of the 
case, subject the trustees to liability to their cestui* que 
trust, will bind bidders at the sale (6). 

In cases where estates are vested in trustees in trust to 
sell at the request of their cestui* que trust, the usual course 
is, for such cestuis que trust, who are the persons most 
interested in the matter, and who have the strongest motive 
for obtaining the highest possible price, to enter into a 
conditional contract of sale, and then to obtain the assent 
of the trustees; who, when they have satisfied themselves 
that the sum proposed to \>o given for it is the value of the 
property, ought to sanction a sale which is liencficial for 
the persons for whom they are trustees. Anti a trustee 
capriciously refusing to adopt a contract so entered into, 
has been fixed with the c«»sts of a suit for removing him 
from the trusts (V\ 

If a trustee offers property for Rale by private contract, 
and there are rival bidders for it, he ought to promote com¬ 
petition between them; but he is under no obligation to 
recede from his acceptance of an offer, ip order to entertain 
a higher bid. Where a trustee for sale of an estate, not 
readily saleable by action, with the consent of all his cestui* 
que trust offered it to a purchaser at a specified price, 
and l>efore the offer was unconditionally accepted, received 
a bid of a similar amount from another person, a sale to 
the person to whom he had first offered the estate was 
upheld (*/). 

It has been held that the assignee of an insolvent under 
the l & 2 Viet. c. 110, Belling by auction at a price below* the 
sum fixed by the creditors for a reserved bidding, could 

(«) Farmer t. Dean, 32 B*v. 327. * 568. 

(*) Lerf v. PtmUrffrau, 2 B«*v. {d) 2/arpar ?. If* fft, 2 Dt O. F. k 

415. J. 442 ; overriding V.-C. & 2.Giff. 

(e) Pal otr*< * Carer, S^ Boav. 210. ComUUt ibis cue. 
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make a good title;. but, ww personally answerable to the cup. II. 
creditors if Ke bad improperly exercised his discretionary **"***• 
power (s). # « % * • 

It appears (/) that the biddings for an estate sold in Opening 
Bankruptcy may be opened before conveyance, upon terms 
similar to those on which biddings were, till recently (g ), 
opened in Chancery (A) ^ though the practice is disapproved 

offt- 

As a general rule, fiduciary vendors, selling by auction, Fiduciary 
and using all proper precautions to effect an advantageous r«*po>i*ibi* 
sale, incur no responsibility should the estate sell below on 

its value; and Equity will even help tjie purchaser to his auction, 
bargain (fc). 


Under the Lands C. C. Act, 1845, statutory owners have no Statutory 
power to fix the price ; this must be determined either by a fi* price, 
jury, or arbitration, or valuation (/): it is conceived how¬ 
ever that a company agreeing with a statutory owner to 
purchase at a certain price, is bound, if such price lie subse¬ 
quently ascertained, in maimer prescribed by the Act, to bo 
& fair value of the land (wt). Where a satisfactory title 
cannot be made, the Company should go to a jury ; and they 
then get a price fixed which binds the trur owner, whoever 
he may be (n). 


• Where real property is settled in the usual way, with a <>*t8 of 
tenancy for life, and a discretionary power of sale in trustees oa \, y 
and a trust for ro-investment of the purchase-money in land, *" 

companies, 

Ac. 


(e) Wright r. Maunder, 6 Jur. 71 ; 
4 Bear. 512 * md we Sidehothim r. 
Barrington, 4 Bear. ] 1 a w .. 

(/) Ex parie Hntchmson, 2 Moo. A 

A. t27 ;Ex parte Partington, 1 Bn. A 

B. 209; Ex parte Let, 12 Jur. 995; 
1 De G. 525. 

( i\ SO 4 SI Viol o. 49, ^ 7, 9. 

•i (h) /a/rd, Clt XXL 
(»*) Bug*. 65. In re U*riin 4: 

TOL. I. 


Ormsbg, 2 MoL 446. 

<*V5 Mudd. 440. 

(l) Sect. 9 ; ride infra, Ch. XIII. 

(m) Sec Ilatckes v. Easten i Cor sties 
JL Co., 1 Do G. M. A G. 787; affirmed 
d H, L Oo*. S31; Potts r. Thames 
/form Co. 15 Jar. 1004. 

(■) Douglas T. L. M H r . A. Co. 
3 K. 4 J. 17S. v 
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Sale by 
equitable 
tenant for Hit 
under Lauda 

C. C. Aot 


By moaidpal 
corporation* 


Committee* 
of lunatic*. 


Assignee 

buying in, 

liability of. 


it may be a question whother the trustees could safely exor¬ 
cise the power, for the purpose of a sale under A’e Lands ,C. 


C. Act, except under a special stipulation that th$ Company 
shall bear the costs of re-investing the purchase-money r in 
the same way as if the sale had been made by the tenant 
for life, under the statutory power (o); or with such an in¬ 
crease of purchase-money as may be considered' an equiva¬ 
lent to the probable amount of such costs. 


An equitable tenant for life, though he can bind those in 
remainder, cannot by the 7th sect of the Lands C. C. Act 1845, 
make a valid conveyance at law, without the concurrence of 
the-trustees having the legal estate (p). 


Municipal Corporations, if not within the Municipal Cor¬ 
porations Act, have prirntt facie the same powers of aliena¬ 
tion as a private individual, though this presumption may 
be rebutted by showing tliat they hold their lands upon 
trusts (q ); hut under the Lands C. C. Act 1845 no Municipal 
Corporation can sell lapd required by the promoters fur 
extraordinary purposes, except with the consent of the 
Treasury (/*); the signature of the Secretary of the Com¬ 
missioners to a letter of consent is sufficient (*); but no 
consent can be given in respect of land not specified in tin* 
memorial (/). 


Committees of lunatics ought not to. exercise statutory 
powers of sale without the consent of the Chancellor (a). 


Under the late Bankruptcy I*w, if the assignee of a 
bankrupt, lieing unauthorized by the creditors, bought in 


(o) See sect 80. 

(y>) Lippincotl v. Bmfik, 20 L- J. 
Cb. 520. 

(f) r. Co*por*imqf Avo*, 29 
Bear. 14ft ; aod aee 5 ft 6 WflJ. IV. 
e. 74, a f 4; nut Qnm t on Corpora- 
tioaa, p. MS; and m to mortgage* *od 
el*o afta ad |wift*i* \*j munidp*] 

owpowti w , U ride, la 

• % 


(r) Sect. 15 of Aot. 0 
(i) Arnold v. Mayor, 4c. qf Gravm- 
«M, 25 h. J. Ck 77ft V.-C. W. 

(o n. 

(«) /• f» Wade, 1 H. ft Tv, 202 5 
In rt Taylor, 1 H. ft Tv. 432; a*d 
10 ft 17 Vfet a 7ft •. 12ft 125, 
1W, 127. * 
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the <*faUe,l* wn, unless they subsequently sanctioned the chap. il 
atep,Hkemgd a purchaser on his own aooount («); and in 
one'&ae where the assignees put up the estate in two lota, 

Rfid 'bought in both without authority, and, on a re-sale, r*-wWofoo« 
there was a loss upon lot A., but a gain upon lot B., they 
were eh&iged with the loss, and were not allowed to set off 
the gain (y). The mere putting up a lease to sale by 
assignees, who had not taken possession, without describing What * 
it as having belonged to the bankrupt, or as belonging to by 

themselves, did not fix them as assignees of the lease, if not J2^“7jiss • 
knocked down (z ); ml contrd if a sale was effected, and a 


deposit paid, although the contract subsequently went off, 
unless, perhaps, it was clearly shown that it could not have 
l>een enforced (a): but, of course, an actual assignment, if 
made within a reasonable time after the date of the l>ank- 


ruptcy, was an acceptance; and what was a reasonable time 
was a question for a jury ( 6 ): the assignees could not decline 
the property after having duly elected to take it (<•). 


By section 143, of the Bankruptcy Act, of 1849, a lessor undertho 
was enabled in a summary way to compel the assignees and 1 ML 
either to elect to take the lease or to give up possession. 

This section was not repealed by the Act of 18G1, which 
provided that in every case of a lease, or an agreement for a 
lease, the assignees might elect to take the same, and to keep 
possession up to some quarter or half-yearly day, on which 
rent was made payable by the same lease or agreement, such 
day not being more than six months from the adjudication 
of bankruptcy, or upon such day to decline to take the 
same (/7). 


(*) Ex parte Lewis, ex parte Buxton, 
1 (rL A J. 6£h A 855; im ex parte 
Caddo *, 7 Jut. 334; 8.. C. 3 M. 
D. ft 1)« O. 302 : and tee Ex parte 
Tomlin*, Sog. Appendix, No. IX. ; 
Ex part* Si-inner, 1 Mon. A A. 81. 
(y) E *i part* LewU, 1 Gi A J. 60. 
(D Termer Y. Mckardmm, 7 Eaat, 
33A 

(«) Hatting* ▼. Wilson, Holt's N. 

V. C. 200. 


(4) i/a Meg r. PaUenden, 7 Jur. 
N. R 1056. 

(r) Lawrence r. Knowle*, 7 8a 381. 
(d) 24 A 25 Viet, a 184, sa 131, 

ISO,and M to similar provision* in 

earlier statutes, see 6 Goa IV. a 16, 
a 75 ; 12 A 13 Viet, a 106, a 145 ; 
1 A 2 Viet, a 110, a SO; 7 A 8 Viet, 
e. 06, a 12. £•# sow the Bankruptcy 
A 1860. 
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tt * * ,Ui hit* the Act of 18C9, the trastee, aotwitMAadiDg that 
- he has endeavoured to sell, or haa taken pceseasipn, or exer- 
^ deed acts of ownership, may, by writing gnfl AT his hand, 
d i sclaim any property of the bankrupt, of whatever tenure, 
which is burdened with onerous covenants (e); but he must 
make his option within a period of not leas than twenty- 
sight days after a receipt of a written application from any 
person interested in the property, requiring him to decide 
whether he will disclaim or not (/) Where, however, the 
property consists of a leasehold interest, the trustee may 
aot d is clai m without leave of the Court (g) t which may lie 
given or withheld at discretion ( h ); and if for the purpose 
3 f obtaining such leave an extension of time is required, 
application for it must be made before the twenty-eight 
lays Have expired (#). 


Sal© by a 
mart*.**© 
who —h— a 

giU i»f the 
prior. 


Wheix* a mortgagee in possession agreed to sell a portion 
of the land as a site for a hospital, and to give the price to 
the charity, so as in effect to make a free gift of the land, it 
was held that the sale could not he supported, although the 
rice had been ascertained by valuation, and the mortgage 
dated himself with it in his account with the mort- 
igor (k). In such a case, it is to the vendor's interest to 
•wer the price as much as possible. 


Section 4. 


A* to 


to wlM by 
Mi icUrj 

N 


UWMty; 


(4.) As to yeneml jxtints relating to sals* by fiduciary 

vendor a 

As a general rule, fiduciary vendors must show a market¬ 
able title—that is, a title which'at all times and under all 
circumstances may be forced on an unwilling purchaser (/)— 
and are in all respects liable to a purchaser as if they were 


(4 M A M Viet. o. 71, «. 29; Ap. ©SR 
■V* mm* to the effect of die- (L) Do«y *. fiefirnt, 1 Do 0. & 

*U)**£i, *'S\m % r«W Uykm, 10 

if) iMaiU ZS «f B^lraptcj Baka H*. 4; at tM» an 

M, r, url T . u 

(*> * WiUou.&k. IS . 44B; MmUtm w. BwimtUr, L. B. 

(•) Ex farU Imrixf, U R V CK ’SRq.m 



SALJ£S BY FIDUCIARY VENDORS. 


85, 


absolute and beneficial owners (m ); except that they ordi- Chap. n. 
narily enter iittb' M Covenant for title beside the covenant 8e ?’ 4 ’ 
against ificumbrances (ft): and their liability extends to 
costs in a suit for specific performance (o) : they have, how- and 
ever, a general right, exeept* in cases of neglect ( p) or mis¬ 
behaviour, to recover such costs from the estate of their 
beneficiaries. So, damages recovered from assignees in bank¬ 
ruptcy, upon a contract for sale approved by the creditors, 
must be borne by the estate ( q ); but where a vendor resisted 
a suit for specific performance, and, after his bankruptcy* 
the resistance was improperly continued by the assignee, 
the latter was made liable for the costs incurred since the 
bankruptcy (r). 


If one of two partners become bankrupt, the solvent 
partner, in winding up the affairs of the partnership, has a 
right to sell the partnership property to pay the partner¬ 
ship debts (a). But this power is an authority personal to 
him in his capacity of partner, and which he may exercise in 
that capacity, but cannot transfer to another (t). So, on the 
death of a partner, in the absence of any special provision 
to the contrary in the articles, the surviving partner seems 
to lie able to sell, and to make a good title to the real estate 
of the firm. 


Sale by 
solvent or 
surviving 
partner on 
bankruptcy 
or death of 
oo-partner. 


Whore an equitable fee is conveyed to trustees for sale, Trustee of 
the trustee of the outstanding legal estate must convey it to must convey 
them without requiring the concurrence of their cestui que ^of^ui^ 
trust : hut if he do more than merely so convey, he will be estate, 
responsible for any breach of trust which he may thus 
facilitate (u). 


(*) Bug. if; WkiU v. Fofrmbe, 11 
Vea. 848 ; McDonald v. Bontem, 12 
Vet, 277. 

(a) See HID on Trtateea, 282; 
Worley v/Fromptos 5 Ha. WO; vide 

MCkm. 1 

(o) EdtrrrrxU t. Hueuey, 0. Coop. 

**<0; fliU ▼. Mayan, t MolL 480. • 

(p) Bee Peert v. CVrfry, 15 Bear. 20f». 


(q) See Turner v. Borrey, Jae. 
178. 

(r) Footed ▼. Greatorex, 88 Boar. 
845. 

(«) Fa nr. Banbury, Cowp. 445. 

(I) Frxuer T. Ktnkaa, 2 K. ft J.- 
501. •• . > 

(a) Anyier r. Stannard, 3 MyL ft 
K. 568, 587. 
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It is only upon strong grounds, and where irreparable 
injury is likely to be sustained by the parties interested, or 
a dear breach of trust is about to be committed, that the 


Court will, by injunction, stop an intended sale by fiduciary 
vendors (x). 


Liability of 
penoo 
mmxuaing to 
act as trustee. 


We may here remark, that if a person, either rightfully or 
wrongfully, assume to act as a trustee for sale, and in that 
character sign a receipt for purchase-money, ho will be 
answerable for it, whether he himself receive it, or allow it 
to be received by a stranger (y). 


Mortgagee 

holding 


money. 


A mortgagee selling under a power of sale, and retaining 
the surplus purchase-money unproductive in consequence 
only of disputes between subsequent incumbrancers, is uofc 
chargeable with interest on such surplus ( 2 ). The safest 
course to adopt in such a case would be to pay the money 
into Court under the Trustees’ Relief Act. 


Trustee* 

nettling 

doubtful 

cUinft. 


Although trustees for sale can seldom bo advised, unless 
specially authorized, to run the risk of so doing, they will 
generally be allowed in their accounts, any sums which, in 
the exercise of a bond julc discretion, and acting under com¬ 
petent advice, they may have paid in order to effect a sale : 
) as eg. in satisfaction of a doubtful claim (a). 



profit out of 
the ante. 


A trustee for sale, being a solicitor, or even one of several 
trustees professionally employed by his co-trustees, (b), cannot, 
nor can the firm of which be is a partner, unless expressly 
authorized by the trust instrument, charge his cestui* que 
trust with any costs other than costs out of pocket: and the 
same rule applies as against auctioneers (e); a mort- 


(*) £x parU Momtgomeiy, 1 QL (*J MalXi*m w. Oar*, 4 W. ft. SO. 
A J. 838 ,Mar*±aU r. fUaddt*, 7 Ha. (s)Ar>Wr,%^l *r. 
428 ; t.Xaicw, 1 Jar. N. & If. 8.478. , 

974 ; WOm «. l gq. *■ 84S. (8) Mm g Um * *****> I Ds 

<y> MAmaAM. IMa* G. M. * a IS* « 

O. SOT ; Pmre* r f /Wet, 22. Boar. „ («) DtmgUt v. ArM otf, 2 Do G. 4 

$48 ; Hmntmey 88 Boot. 06, J. 148, 
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gagee is oqpsidered to be a trustee for the mortgagor within 
the stringency of the rule (d). But an* auctioneer or a 
broker, who is a mortgagee, may, it seems, deduct his com¬ 
mission if he sells under the direction of the Court (e). A 
trustee may, before he accepts the trust, stipulate for a 
remuneration for his services: but there must be no undue 
pressure on "his part, and any bargain of this sort is dis¬ 
couraged by the Court (/). 

(3.) As to purchases by trustees. 

Trustees are not justified in investing trust money in 
the purchase of real estate, unless specially authorized so to 
do by the instrument creating the trust (g ) : nor will the 
Court compel them to exercise a mere discretionary power 
of so investing (A): but, where the power is so worded as 
to be equivalent to a trust to invest upon a specified request 
being made, they are bound to act upon it, although the result 
may be—as in the case of a purchase of leaseholds—to benefit 
the requisitionist at the expense of other cestuis que trust (i), 
and although the trustees so purchasing are bound, as 
Ik . 1 tween themselves and the vendor, to enter into the ordinary 
covenants to pay the rent and perform the covenants in 
the lease. Of course^ trustees empowered to invest in the 
purchase of real estate could not, as a general rule (A*), safely 
buy leaseholds, unless the power expressly authorized this 
particular mode of investment. It may not be useless to 
remark that the 4 & 5 Will. IV. c. 29, authorizing investments 
in Ireland under trusts to invest in England, &c., and Lord 
St Leonard’s Act, 22 & 23 Viet c. 33, authorizing a trustee, 
unless expressly forbidden, to invest any trust fond on real 


(<J) MaihUo^ Clarke, 3 Dw*. 3 ; 
3 Eq. R. 127 ; Kirkwutn r. Booth, 11 
Boay. 273. 

(e) Arnold v. Garner 2Pb. 231. 

(/y Lowgp on Treats, 44a 
(g) Marl of WincheUea ▼. NartKfe, 
1 Varn. 484; HUlon Tracts, 376. 
(A) Let v. Young, 2 Y. * 0. C. C. 

iit 

(4) BtancUrk ▼. Atkkumkam, 8 


Beav. 322; Cadogan y. Lord Euan, 2 
Dr. 227. 

(6) But >oe, u to renewable Irlth 
leaseholds, ACaeUod ▼. AnnetUy, 16 
Bony. 600; as to the powers of cor¬ 
porations or trustsee hpMfag funds in 
trust for any public or charitable 
purpose to tare* oti real security, eee 
now 33 A 34 Viet o. 8t 


Chap. IL 
Sect 4. 


Section 6. 
Asto 

purchases by 
trustees. 
They can so 
invest only 
under special 
authority 
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aecurikioiln any part of tbo United Kingdom (l), Apply only 
to investment* by way of seenrity, and do not cirtend to 


•.»•« ^ . 



* trait to 


b J 



A trust to invest in the purchase of lands, to be settled to* 
the saiuo uses as the settled estates, does not &uthori4b an 
expenditure upon substantial improvements {w). Now, 
tnistces, who are in possession, are empowered by " the 
Improvement of Land Act, 1KC4" (n), to apply for and carry 
out, in accordance with the provisions of the Act, the several 
improvement* mentioned in the Dth section, such as drainage, 
irrigation, planting, and the like. 


Time for 
invoftment. 


Where trustees under a will arc directed to invest in the 
purchase of land u with all convenient speed/' twelve months 
from the testator’s death will lie deemed, as between the 
parties lieneficially interested, a reasonable time within which 
jo make the investment (#>): hut, as between the trustee and 
iis irxtui* que tnmt, the former, unless imperatively required 
M3 to do by the terms of the trust, is not lwund to make, and 
would not lie justified in making the purchase until a favour¬ 
able opportunity occurs. 


D«TiM of Where a testator devised estate A, conditionally upon his 
oofHtitkmallj'' executors buying and “ completing the purchase of" estate 
°* B, (which in that event was to go along with A,) within a 
specified period ; but in case the executors u should not be 
able," within tliat time to purchase B, then estate A was to 
go in another specified direction, and the executors, although 
41 able," neglected to purchase B within the specified period, 
it was held that A descended’to the heir at law as undisposed 
of; and that the remedy (if any) of the ddviseetuwas against 
the executors personally (p). • 


(T) Sect. 82. Nolo the prorkion 
lathk AA, B **D not extend 
to Soothed, ml MO Mile*' I UU, 6 
Jar. V. & 1288/ 

$ (») Thant v. Dibine, 7 De O. M. A 
fl. 2n7 ; Dm «. f.%lrwt, 80 BAr. 883 j 


re 'Xmum'e Setthf ASfri,,L. R. 
a <3h. Ap. WL tyr*, Oh. 

xm * t 

<•) tr*WVI*e.lI4,*.*4. 
(n)Pnrrp % J far ringb*,* Modd» 165. 
(j>) Upjohn ▼. Upjohn, 7 Boat. 6P ; 



PITitiHAflE* v*Y, 93MH , IAEX lft ^8KDOP^. 



Where tnut#0*J*e empowered to cbooeo between several Ch*p. u. 
specified modea of 'irfveetinent, die Court will not; Interfere . . 

with a bond fide exercise of their' discretion upon the ground ^^iJSfof 
that the result may be to vary the relative rights of their ^ttoSSiwd 
ccstwi* que trust (q). ' with. 


inhere frtock is sold for the purpose of investing the Apportion- 
ptxxluco in land, the tenant for life is entitled to nn allowance a£?«Lud on 
in the nature of an apportionment of the current half-years " ,,w 
dividend (r). 


In exercising the power or trust, any special directions in Directions 
the trust iastrument as to the peculiar mode or nature of j’.U^cnt to 
the investment, must of course be strictly followed. ** foUowcd * 


As a general ndo, trustees for investment could not, How far 
unless specially authorized so to do, safely buy subject to ^“uirca 
special conditions restrictive of a purchaser’s jtrhuA facte 2 , t k k * Ub, ° 
right to a marketable title or the usual evidence of title; 
nor aocept a title not strictly marketable (s); but this must 
Ixj understood merely as a rule for the geneml guidance of 
trustees, and it does not follow that a trustee purchasing a 
sultttantially safeholding, but not strictly marketable, title, 
is necessarily guilty of a breach of trust. In fa^t such pur¬ 
chases are constantly sanctioned by the Court of Chancery ( t ), 
whenever special circumstances exist which render the 
acquisition of the specific property a matter of importance to 
the trust. If, for instance, there is an estate already in 


the two properties above referred to 
m ▲ and B were in fact undivided 
moietie* of ooe estate. 

( 7 ) See Minet t. Leman, *0 Bear. 
260; 7 De£*M. & O. 649, 951. 

(r) Lord Londesborough r. Earner. 
r Me, 23 L. J., Ch. 646. • 

(«) See now 97 k 63 Viet. 0 . 73, s. 1, 
substituting 40 year* foe 60 year* 
a m a sufficient root of title. See also 
Sects. 2 k 5 m to the power of trustees 
to purohaee without excluding tbe 
appUoetion of the nike prescribed by 
tho Ad 


(i) Re She field d-R.IL 6b., 1 
Sm. k U., Appendix IV.; and see Ex 
parte Luwe, 19 L T. 310. In Ex 
parte the Trurtett of I/tndfey New 
Chapel , V.-C. K. 2flth June, 1855, 
tbe Court in directing an inquiry /is 
to title directed that * in making such 
inquiry, E. M. of 4c., shaU be con¬ 
sidered to hare been jeeisod for an 
estate in fee simple of the said pft>t of 
land at the date of his will and at tho 
time of hit death/’ which death 
occurred i* 1820 ; but see Meyriri j, 
La ku, 84 Bear. 58. 
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wtUaomt, and small adjaoent or neighbouring property, 
which has been or is likely to become a nuisance, comes into 
the market, the Court will generally sanction the purchase 
of such a property under a title very far from marketable. 
So too in buying a large estate the Court does not reject a 
property, desirable as a whole, merely because some incon¬ 
siderable portions, not essential from local positfon or other 
causes to the due enjoyment of the residue, are held under 
short or otherwise objectionable titles. On the other hand, 
the want of a s&fehftlding title to a very minute acreage 
may be a reason for rejecting the purchase of a large estate. 
The greater the importance of the specific land to the rest of 
the property, the greater is the reason for buying it with 
almost any title if the rest of the estate is already in settle¬ 
ment ; and the greater is the reason for rejecting the pur¬ 
chase in ioto if the entire property is proposed to be taken. 
Trustees who have done of their own discretion that which 
the Court, if applied to, would itself have sanctioned, would, 
no doubt, Ik? protected; but considering the exigencies of 
modem practice it seems desirable, in preparing wills and 
settlements, to give trustees for investment an express dis¬ 
cretionary power to buy with less than a marketable title. 
It may, however, be observed that except under special 
circumstances, such as those above referred to, even such a 
power could not be acted on with perfect safety, and that 
the tendency of recent decisions and the recent practice 
of the Court, i* towards an increased rather than a 
diminished particularity in investigating titles. 
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CHAPTER in. ml 

THE RELATIVE DUTIES OF VENDORS AND PURCHASERS PRIOR 

TO THE SALE. 

1. As to disclosure or concetdment of defects, incumbrances, 

Ac. t by vendor. 

2. As to oornmendatory aiul other similar statements by 
vendor. s 

3. As to disclosure or concealment of advanXaycs by pur - 
chaser. 

4. As to dejyreciatory remarks or conduct by purchaser. 


We may next advert to some general rules as to the relative Preliminary 
duties of intending vendors and purchasers before entering 
into an agreement for sale: they relate to— observed in. 

1st. The disclosure or concealment of defects, incum¬ 
brances, &c., by a vendor: 

2ndly. Commendatory and other similar statements by a 
vendor: 


3rdly. The disclosure or concealment of advantages by a 
purchaser: 

4thly. Depredatory remarks or conduct by a purchaser. 


(1.) /Is to the disclosure or •concealment of defects, incum~ 

brances, Ac., by a vendor. 

Defects in an estate may be either patent ,—that is, such as J2dor. 
may be discovered by ordinary vigilance on the part of a na®d 


Section 1. 

As to dis¬ 
closure or 
oonoealment 
of defects, 
incumbrances, 
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pprthteer; th« frxirterae of a* open footpath over the 
pWpfsriy (a), or the ruinous state of buildings ft); or latent,— 
tjtei is, such as the greatest attention (d) would not enable 
him to discover; e.g. the existence of defects in a shipV 
bottom when sold afloat (rf): it is held that a vendor is not 
bound to point out jxitmt defects (e.) 


r.ut raa-t not But ho must not, either during a treaty for, pr while 
•ii>cii intending a sale, endeavour to conceal a defect, op to diveit 

ti.y» from tt * ^ purchaser s attention from it: in neither case, if proved, 

can he enforce the agreeiriont in Equity (/): and in the first 
(as where a vendor, about to sell a house, purposely plastered 
and papered over a defect in the main wall ( g ),) the purchaser 
may recover his deposit at Law: and this, although the*e?tfite 
be sold 14 with all faults” ( h ): and where there was a contract, 
for a lease of 44 a newly-built house,” to contain covenants on 
the part of the lessee to repair, and the lessee ontcred into 
possession, and shortly afterwards discovered that the house 
was defectively built, Specific performance was ntW^enfonyJ 
Latent defect*, against him; partly l>ecause some of the defects were latent; 

and partly becam-e, in ever}' contract of this sort, there is an 
implied undertaking on the part of the lessor to driver the 
house in complete tenantable repair (i). Of oourril, if the 
defects are patent, and the purchaser, Jiaving notice of them, 
takes possession, he cannot resist the vendor's suit far Specific 
performance (k). m 


celling by 


But at Law, where the plaintiff, knowing that ajmkancc 
existed which rendered his house unfit for a residence 


(a) OUJULi or Bo*Um v. Ro*nd, 6 
Yes. 60S. 

(t) Grant r. Jfunt, Coop. 177; 
JCtaUt V. Earl Cadcyan, 10 C. B. SOI. 
(e> tag. 833. 

<d) te i (dluk r. Matter 1 Tm. 
TLT. a^KV 

</>,*«• im* r • atmnon ' 

1 Broi C. tiJttTf B+tl r. 

Yon. 488. 


(?) 4 Tumi. 785. 

(A) SckatkUr y. Bmtk, 8 Ounp. 
500 ; BogUkoU v. TTteLi i, 8 Camp. 
15C 

(0 T84*dqf\. &trbon, 80 Bear. 
410 i 8 imr. X & 188. Bui nee 
Ozjvxl y. L M P.0.141, 

d quart- 

(5) Otok y. JTmmk, 1 Inr. If. S. 

JM. • v *• 

.f f 


f 
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employed ah agenC to dispose of it> without .mentioning to Chap. ut 
him the. naiaaneej Sii^ the agent, upon being asked by the ^ L 


intended lessee whether there were any objection to the 
house, replied that there was not; a majority of the Court 
held, that this was no defence to an action for breach of tbte defect, 
agreement to take the house (l); inasmuch as the plaintiff 
ihada no false representation, and the agent, although ho , 
made one, did not know it to be false. But this decision, 
from wHTch Lord 'Abinger at the time dissented, can no. 
longer be regarded as an authority (m). In a later case in 
the House of Lords, one of the Law Lords laid it down that 
if & vendor, aware of a serious nuisance affecting his property, 
entrusts tjic sale to an agent who is ignorant of it, and who, 

Off being asked by a purchaser, innocently denies its existence, 
the contract ought to be avoided (it). 


. In a suit for specific performance, the decision in Corn- Of vondor 
foot V. Foxoke, would doubtless have been in favour of the 
lessee ; jmd, in fact, a vendor cannot, although the estate Ikj 
sold subject to all faults (o), rely on the aid of a Court of 
Equity, if he omit to disclose a latent defect which the pur¬ 
chaser dias no means of ascertaining (p) : although the rule 
would^eem to be otherwise at Law, in the absence of fraud, 
if .the sale be “with all faults" ( q ): and it has been bold 
that-an*an action upon the contract, the representation of 
the agents if made in the ordinary course of business (r) t 
is the representation of the principal; but in an action on 
the«case for deceit, the misrepresentation or concealment 
must be prpved against the principal (*); but if the latter 
- knowingly refer the purchaser to an ignorant agent (t), or 
knowingly allow him to remain under a delusion as to a 


(J) Corvfy& r. Fomke t Q M. & W. 

358. . . 

(») Sm WUitm t. Fuller, 8Q.R 

(ia error) 88, .**•'. '* 

. (») A formal Exjckaayt Co, v. Dm r, 
2 Macq. 108,145. * 

(o) Su g.t 

(p) 8 m Lucas f. /mho, 7 Ha. 410; 
TiUUsUy r. Clark**, SOB my. 419. 

•<«) See fyglekole ▼. Walters, 8 


Camp. 154, 150; Early y. GarrtU, 
9 B. a C. 920; Pickering y. Dotno*, 

4 Taunt. 779*; Frttnan v. Baker, 

5 B. A Ad. 797; Taylor y. Bullet i, 


5 Each. 779. •* 

(r) 8* CoUmom'r. /lidnt, SC, L 
K.7#*. 

l») Prr Lor3 C«opl>oll, 1 H. L C. 
618 . „ 

(0 »to*i T. P*Utr, 3 Q. B. 76. 



RELATIVE DUTIES OF VKNDOBS AND 


94 

Ofc Hk gi. material fact («)—for there may be a |rilenoe which is as 
----- eloquent as words—this will be equivalent to misrepre¬ 
sentation. In a recent oase at Law(g), it was held that the 
passive acquiescence of the seller in the self-deception of 
the buyer did not entitle the latter to avoid the contract; 
and it was laid down by one of the judges, that a vendor 
is under no legal obligation to inform the purchaser that he 
is under a mistake, not induoed by the act of the ven¬ 
dor (y). But these dicta, however applicable *to the par¬ 
ticular case, seem to be too wide as a general statement of 
. the law. Many cases may be put in which mere passive 
acquiescence by a vendor in the self-deception of the 
purchaser, may render him as liable in Equity to have the 
contract rescinded, as if the mistake were originally due to 
his own contrivance; nor does it seem material, so far as the 
principle on which the relief is granted is concerned, tliat 
the purchaser might, with reasonable care or inquiry, have 
disabused his mind of the false impression; though the 
want of proper caution may be evidence to show that the 
vendor was not under the belief that the purchaser was 
deceived. 


Reoeat 
valuation, 
Ac., Mad 
not be 
disclosed. 


But a vendor is not bound, even in Equity, to state that 
the property has been recently valued at a sum greatly less 
\ than the' intended purchase-money ; or that the tenant has 
'' complained of the rent as being excessive (s); or on the sale 
or lease of a mine, that he has himself worked it, but 
has abandoned the working as unprofitable, where. the 
purchaser or lessee has had the opportunity of 
examination (a). 


intending 


A» to nstten As to incumbrances and defects in title;—A vendor, so 

of title. • 

<«) See HiU v. Graf, 1 Stark 4*4; the nbject-Mtter of nle, or epe- 
V. &W Cndoffaa, 10 C. R 591 ; nting m u> taduoann* to a contact, 
CUtty 'em Contemcta, 5th ed. p. 593. end the o ose- b s mt of tatdarfe dr- 
(«) BmUl w. Bngkt*, LX6Q.& * Mtatas in to-itajtatan, 

$17. ’ . • ? . • ekenctar, end oosdfefc* i See Story 

(f) JL *.«<*. * «07.. Aeta the on OcatnoU, Mod. 617, * mq. . 
dbttaoHm wtt* hm Us dnwu fr) AMod v. «U 4 Do Q. A 
. betwem ike eose^fasest of et*ta*> • A 441, 4*0. 

oirousMtaseoo ■i.oStg tl* vAoo of (•) T. Off, W Bost.140. 
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far as his jf urimd facie liability in this respect it not nega¬ 
tived or restricted by the terms of the. contract, must 
produce to the purchaser all such documents of title in his 
possession ( b ) or power as are necessary, m order to deduce 
a marketable title for the usual or stipulated period; and 
must inform him of all material facts not apparent there¬ 
on (c). Whether a purchaser, where a good sixty—or now 
forty—years* title (d) is shown, can, as a matter of right, 
unless precluded by condition, claim to inspect earlier 
title-deeds than those abstracted, is doubtful; but the 
better opinion seems to be, tliat as they clearly constitute 
a part of the title, he is entitled to inspect them, though 
perhaps at his own expense (e). The vendor, however, need 
not direct attention to defects, &c., apparent on the title 
deeds (/), nor to any matter of which the purchaser has 
actual or implied notice; for instance, upon the sale of 
leaseholds (</), the stringent or unusual character of the 
covenants need not be mentioned; as notice of the lease 
is notice of its contents. Tlius, where property was 
described merely as held by the vendor as assignee 6f a 
lease, the purchaser was precluded from objecting to the 
title on the ground that the lease contained restrictive 
covenants (A). The notice, however, must be explicit; and 
a condition that no requisition shall be made in respect 
of a specified underlease, or any other underlease prior to 
a certain date, has been held not to preclude a requisition 
in respect of such a prior underlease, which was within 
the vendor’s knowledge, but not specifically noticed in the 
contract (i): but a reasonable opportunity of inspection 
should be allowed the purchaser (fc). 


Cfep.HL 
Sect 1. 


Onaaleof 

leaseholds. 


(6) 1 Jam. a bj & 68. 

(c) Cooper, 812; and tee Gibson ▼. 
D EiU, 2 Y.4 G. C. C. 642; Sag. 946. 

(d) See now 37 4 W Vk*. c. 78, 
wot 4. 

(•) Parr r. L o osgroos. 4 Draw. 170 ; 

and aee Sag. 107. ' 

(/) Sug.«. 

ig) HaU t. Smith, 14 Vee. 426) 
Papa r. M 4 Y, ft C. »4; 
Walter ▼. Maunde, 1 Jec. k W, 181 j 


Smith r. Oapron , 7 Ha. 188; Vig- 
nolla ▼. So soea, 12 Ir. Eq. 104 ; Lewi* 
t. bond, 18 Boar. 85; Wi/btnhom 
r. Livesey, 18 Boar. 206,209. bee there 
the distinction between an agreement 
to acdl and M agreement to underlet 

(3k) Grosyenory.Green, 5 Jur. N.S.117. 

(») Edwards r. Wichcar, L. R. 1 
Bq. 88. 

(k) BrsmJU y. Morion. V.-C. &, 8 
Jar. N. A lift. 
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• Ai)d thtife must* of course, be no mbtt*pra*entation (0 upon 
tbesubj^ct, or any artifice to divert attention-: and if the 
vendor be informed by the purchaser his object in buying, 
and the lease contain covenant! Which , will defeat that 
object, mere silence will in Equity be equivalent to misre¬ 
presentation (m); unless indeed the purchaser enters into 
the contract after having actually examined the lease (n). 
But even misrepresentation, if unintentional, will not give 
the purchaser's right of action, after conveyance, if the sale 
be “with all faults" (o); and the purchaser may, even 
although the case be one of fraud, waive his remedy by 
continuing, after discovering the fraud, to deal with the 
property as owner (/>). 


And it may Ixi doubted whether tho above rule as to 

notice in the case of a lease (general as are the terms in 

which it is laid down '(</)), would, if the question arose in a 

suit fur specific performance, be held to apply so as to affect 

the purchaser with notice of any matter in a lease which Is 

nothin its nature incidental to such an instrument: whether, 

for instance, such implied notice, although extending to 

unusual covenants on the sale of the term, would also extend 

to a clause of pre-emption contained in a lease, upon the 

sale of the reversion (r); or would extend to fix him with 

notice of collateral facts, affecting the title and stated in 
• 

such covenants (*). 


(1) See Van v. Corpe , 3 MyL ft K. 
969, 277 ; and the judgment in Pope 
T. Garland, 4 Y. ft C. 401, 402, and 
OHM cited; and tec limleoinb v. 
PkHJipe, 6 Jut. N. S. 363. 

(■) Fligkt y. Barton, 3 MyL ft K. 
282; arcane* cited, tupr*.p.ft4.n (a). 

(a) Worley r. Clatering , 29 Bear. 
84. 

(oy&xrif y. Garrett, 9 B. ft C. 928. 

Fleming, 1 Ad. ft 

K. 40. 

(tftofv-r, 

0* fa m-M *. «#*r, s j. * 

L. W7, a, fatten* m 


being notion baa boa carried too Ur ; 
and om Nehkmpt y. HUgaU, 1 Coll. 
203 ; and Pligkt Y. Barton, 3 MyL ft 
K. 232 ; bat in flgnaUee y. Down, 
12 Ir. Eq. 194, a power In the leone 
for the tenant to cut timber wae held 
to fell within the rale, tee 197, and 
Vaaghaa r. MagO, &, 207. Axul 
eee furthnr aa to how tar n otloe of a 
leaee U notion td Su contents an 

Ch. XV. Met S, mi ftiwj nwt 
««< * b**i, i+ k t 

ch.±p. or. „, 

W *. «»**•», i*?, 

-■Mi 
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It is conceived, that Upoii the purchase of an estate in Chap. m. 
possession, those facta only are’ so fer material as to 
render their disclosure obligatory upon the vendor, which 
affect his power to give to the purchaser that which he has 
contracted for; and that, if he buy subject to a known 
risk, circumstances which increase the mere amount of risk 
need not, in general, be stated: for instance, it has been 
held thftt the grantor of a personal annuity, or his agents, 
although bound to give honest answers to all relevant ques- • 
tions put by the intended grantee, need not 'voluntarily 
disclose the fact of his being already under large pecuniary 
liabilities (f); for it may be presumed that a person, who is 
obliged to raise money by granting annuities, is more or 
less involved: but where the consideration for the annuity On pnrohaae 

t # . * of reversion 

is a reversionary interest belonging to the purchaser, the 
grantor is. bound, in Equity, to communicate to the pur¬ 
chaser the unhealthy state of the proposed cestui que vie (tt). 

ft 

So if a vendor were to describe the property as let upon Dalasi™ 
lease under certain specified covenants, beneficial to .the oormaZt° 
reversion, but which he knew could not be enforced, this 
would probably be considered delusive (x). 

The mere preparation of an annuity deed by the grantor's 
solicitor does not place him in any confidential relation 
towanls the grantee, even although no other solicitor be 
employed in the transaction ( y ). 

A solicitor, however, is liable, at Law (z) and in-Equity (a), 
who by his misrepresentation induces a person to purchase 
his client’s estate with a defective title. 

And now by & recent statute (b), any seller or mortgagor, m> ii»NHty 

9 •■ '' under £2 k 

(i l) Adamton V. JMtt, 3 RUM. k M. [a) Arnot r. Binot, 1 Ve..&M; 23 Viol, a 35 

72. ' and 6 Vea. 193 ; Bo*U* v. Stoort, 

(a) Datto r. Oioper, 5 Uj\ k C. • 1 Sch. 4 L 837; Onig ▼. WaUon, 

270 ' ‘ 8 Baar, 427; but we also Tyl*v. 

(a) Flint T.'W(wlfa r t.Ha 631. WM, 14 B*t.. 14, 1«. 8ec, in 

(y) Adamson v. Bwi*, 3 Boa k M. oonnaotio n Wwith, WkXmor* ?. 

72. Mad***, 16 Bmt. 126. 

. (i) Sag. 8. <!)**» VI* 0.31,1 34. - 

▼01* L H 
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Inqob? 
■hould be 
made of 
■uppoeod 
adrene 
claimant 



purchase of 
equitable 


estate. 


or his solicitor or agent, who conceals any settlement, deed, 
_ will, or other instrument material to the title, or any incum¬ 
brance from the purchaser (c), or who falsifies any pedigree* 
on which the title does or may depend, in order to induce 
him to accept the title, with intent to defraud, is guilty of 
misdemeanour, and also liable to an action for damages, at 
the suit of the purchaser or mortgagee; but no prosecution 
is to be commenced without the sanction of the Attorney- 

General, or, if that office be vacant, of the Solicitor-General. 

% 

• 

We may also, in connection with the above head, olwcrvo, 
that a purchaser suspecting that a third person has a claim 
on the estate, should (*/), in tho presence of witnesses (who 
may take notes of what passes) (c), inquire of him whether 
such be the fact, and the amount of the claim ; at the same 
time stating his own intention to purchase (/): and if such 
person deny the existence of the claim, or assert that it is 
oonfined to a special sum, he will, in Equity, be bound by 
his denial or assertion (#/): but, although bound to answer 
truly, if at all, a mortgagee, it would Appear, may decline to 
answer, unless the intending purchaser offer to redeem 
him (/<). But it has been more recently held, that where 
property cannot be obtained, without a particular person 
saying whether he claims it or not, it is not sufficient that 
\ lie should hold his tongue, but he must state expressly 

. whether he claims or not (<). 

* 

I 

So, if the interest contracted for be merely equitable, the 
purchaser should inquire of the trustees in whom it is vested 
whether there are any and what incumbrances; and, on 
completion, should give them notice of the sale; and where 

(e) The word “ mortgagee ” ■ in. (y) Pearton r. Maryan; 2 Bro. C. 
advertently omitted in the statute ; C. 888; and me 6 Yea. 183, and 
see bow-23 k 24 Viet. c. 88, a 8. 3 Via. k B. 1IL 

(d) Bog. 7 i IbboUson v. Rkodrt, 2 - (A) See Bwfim r.Biyndd, 2 Y. A 

Vcw. 584. ., C. O. C/ IW. 

(e) Don ▼, MAi, 8 T. & 742;. (i) JU Primvm, 8 JnS»T. 8. 890, 

Bnrromgk w Jfrrtfa, 2 Camp. 212; • jrbthe itranferwas visited with 

’ "Wood v. Cooper, 1 Cm k K. 848. qo*U. 
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an interest held under a derivative trust is purchased, the Chap. m. 
inquiry and notice should be made of, and given to, the 8ect l _l . 
trustees of the original trust, if the property remains under * 
their control (fc); and, though not absolutely necessary, it is 
desirable that in every case the notice should be formal ( 7 ). 

Such inquiry and notice are advisable for the sake as well 
of avoiding litigation with future, as of discovering the 
existence of present, incumbrancers; but on the purchase Priority, 
of an equitable estate in land, no priority is obtained 
thereby (m). 


The trustees will lx; liable in Equity if they give false Tnutoe liable 
information, cithor fraudulently, or merely through forget- information, 
fulness (n). 

In every case the purchaser of a legacy should inquire Purchase of 
whether it is free from all claims and demands in respect of fuD$^aCoart. 
the testator’s estate (•#); and, where the fund is in Court, 
the assignee should obtain a stop order, but this will not 
give him priority over an incumbrancer, who has already 
given notice of his charge to the trustees (;#). The mort¬ 
gagee of an undivided share of a fund in Court, who has 
obtained a stop order on the fund, has priority over a sub¬ 
sequent incumbrance* who obtains a stop order over the 
share, after it has been carried over to a separate 
account (7). 


( 2 .) As to commendatory and other similar statements 

by a vendor. 

It may be laid down, os a general rule, that mere expres¬ 
sions of praise or affirmations of value, such as, that an 
estate, sold as a renewable leasehold, is “ nearly equal to 


Section 2. 


A b\o com¬ 
mendatory 
statement* 

by vendor. 

Vendor not 
bound by 
mere puff. 


( l) Bridge v. Berulon, L R. 3 Eq. 
664. 8ec Lee v.BowUtt, 2 K. A Jo. Ml. 

(l) Lloyd v. Banks, L. R 8 Ch. Ap. 
448, overruling in effect Re £rvten's 
Trusts, L. R. 5 Eq. 8a 

(m) Vids iftfH Oh. XV. p. 2. 

(») Bumnoes v. Lock, 10 Vaa. 470. 
See too Slim v. Crouch er, 1 De 0. 


F. A Jo. 518; Barry v. Croekcy, 2 
Jo. & H. 1. , 

(o) Noils v. BrtU , 24 Beav. 4W. 
(j>) Lizmy v. Harding, 23 Beav. 
141; Lay v. Da* 1 De O. A Jo. 144. 
See and conridor Dearie v. Hall, 3 
1 . 

(q) Lister ?. Tidd, L. R 4 Eq. 462. 
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“ (r); that Uod, in &et imperfectly watered, is 
—. “ uncommonly rich water-meadow land" (»); or that a 
♦•house of mean character is “a deniable residence for a 


family of distinction " (<); will not, however objectionable 
they may be in point of morality, render the contract 
voidable in Equity by the purchaser; although their ten¬ 
dency would doubtless be to indispose the Court to enforce 
specific performance at the suit of the vendor. Thus, where 
the lessor of a quarry stated that the limestone in it was 
* fit for the London market,” (an expression restricted in the 
trade for lime of the best quality,) and it was in fact of a 
very inferior description, it was held that this, though a 
mere puffing statement on his part, was a bar to a decree 
for specific performance ( u ). So an untrue statement by a 
vendor, (though made in ignorance,) that the house which 
he was selling was not damp, was held fatal in Equity (x). 
But in each of these cases there was an actual mis-statement 
of facts : so also there was in the "water-meadow” case, the 
decision in which would probably not now be followed. 



And the rule, perhaps, extends to any statement by a 
vendor, which is equivalent to a mere expression of his own 
opinion, and does not amount to an assertion of an inde¬ 
pendent and ascertainable fact: such as, a statement on the 
sale of an advowson, that an avoidance is “ likely to occur 
soon ” (y); or on the sale of renewable leaseholds, that the 
fine payable is "small ” (z): if a purchaser choose to rely 
on the vendor's opinion as to -what is a small fine, or a 
probability of speedy avoidance, he does so at his peril. 



So where the purchaser is aware that the vendors lauda¬ 
tory statements are in fact untrue, and yet enters into the 


(r) Fenton ▼. Brown, 14 Vaa 144. 
(JJSflrf* v. If muon, l Bim. 11, md 


» Jfoppafc «. Fallon, S Moll. 

« ***** * 4 *M«, 

4*0. Bm tfafc Ml m to am# 


M ' 


•pmbMrt Wil mmmt from m jo rapre- 
Mafitftm | am! — f«KW as U mk» 
rusnwlijpa CL XtV. a4, k Ch. 

, « 

lWi, i 

.(l» Tmagnr. H§mvme,iHm.70i. 
(•) Fmkm r. Brown, 14 Vm. 144. 
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contract, the maxim n caveat emftor”- applies: as where cup.iiL 
property was de sc rib ed as standing on “a fine vein ,; * ect * 1 
of anthracite coal" and it was within the purchaser’s 
knowledge that it had been worked, and was almost 
exhausted <tt),. ’ ,;*• 


And in the strong case of the vendor of an annuity wtomU- 
Btafcing that the grantor (then in prison for debt and in- ' 

solvent) 44 was a man of large property,” he was hdld not 
liable to an action of deceit at Law (b ): but this would 
probably not be followed at the present day. 

But, in Equity, where on the sale of a life interest, the FJTect in 
particulars descril)ed the tenant for life a* a very- healthy 
gentleman aged forty-eight, whose life was insurable, and ■■ to life 
an insurance was guaranteed at five guineas jwr cent., and 
it turned out that the vendors had recently insured the life 
at a rate less than five guineas jwr cent., but exceeding the 
rate usually charged on healthy lives, their bill for specific 
performance was dismissed with costs, although the purchaser 
admitted that he knew five guineas to be more than the 
usual premium (c). 

So on a sale of property in lease, a reference to the A* to owe- 
existence of covenants beneficial to the reversion, but which, 
to the vendor's .knowledge, cannot be enforeed, would pre- 
bably be held to be deceptive (d). So, on a sale of a rever- M to 
sion in property, subject, to an annuity, a condition that a ‘H*- 
recital in a former deed which stated that the annuity,— 
described merely as 44 a life annuity,”—had not been claimed 
for twenty-one years, should be evidence of its having deter¬ 
mined, whereas, in fact*, the annuity was for four lives, and 
was charged merely on the reversion, and was therefore not 
claimable during the period referred to, was held to be unfair, 
and void (e). ’ * 


<•) Cofy ▼. (Mm, U Bmr. 4l«. 

(t) 

C.7* 


{d) Flint r. Wonim, 9 H*. SSL 
(«) DrynidU ▼ Jfoex, I De O. IC. A 
O.10V 
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And a false statement, by a vendor, of an independent 
&ct,—aa, that the property has been valued by a surveyor 
at a specified sum,—will, if relied on by £hp purchaser (/), 
enable him to avoid the contract at Law and in Equity {g ); 
and might, perhaps, sustain an action at Law (A): but a 
vendor is not liable to sucli action for the false assertion that 
a third person has offered a specified sum for the estate (i). 
His statement, however, that lie " will guarantee” a specified 
income to arise from the property, although'not amounting 
to a contract, would, it appears, if made fradulently, support 
an action for the tod (A). 


The two former of the three cases last referred to seem to 
be distinguishable; for a purchaser might naturally consider 
the opinion of a surveyor to indicate something like the 
market value of the property, although be might tie supposed 
to attach little importance to the baa* offer by an individual, 
possibly made hastily, and soon repented of: though cer¬ 
tainly, in the cited case, the purchaser seems to have Ixjen 
directly influenced by tlie mis-statement: and such a mis¬ 
statement would probably Ik? a defence to a suit for specific 
performance. 


» 



And a false statement that a specified rent is paid for the 
premises (/), has Wen held to subject the vendor to an action 
at Law, although the purchaser did not rely on his statement, 
but made inquiries of other persons; who, it is presumed, 
also deceived him. Nor, in a case of fraud, is the action 
necessarily barred by the fact of his having paid the 
purchase-money in a suit for specific performance (m). 



And the same liability is incurred by a stranger, who, 


(/) See ClapUm t. SkXita, 7 Bear. 
14A_. f 

( 9 ) BvMon t. Litter, 8 Atk. » 6 ; 
fmoB 1 You. 407; Mi- 

Mftiy. F. mi Par- 

Men* ’* R195; Bug. 
I; Lord Dw ff l t fi+ m t l w oil e, 5 He. 



W Poweilr. Bdmumdi, 19 Ktot, 11. 
(•) Bug. 9 1 1 Rolled Abr. 101. 
pile. 

(I) Gtrkord y. Pakm, 9 FI k B. 
475. . 

(0 Lpmf V. B&p, Lord Reym. 
1118 < mi&M t. SUrtnt, 8 & A 
0. «S «1 WU$om t. FuOtr, I Q. » 6 S. 
(rf) Jtudmu r. Glad*, 9 Rep. 678. 
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even from mere wantonness, intending to deceive, although Chy. m. 
without any view to gain, makes a false representation to . _ S * ct L 2 : 
a purchaser as to the value or rent of the property: nor is 
it material that the sale is by auction instead of private 
contract (w). Lord St. Leonards says (o), citing Sir W. Grant, 

“ In cases of this nature it will be sufficient to show, 1 st, that 
the fact as represented is false; 2n<lly, that the person 
making the representation had knowledge of a fact contrary 
to it” (;>). The rule is more broadly laid down by Mansfield, 

C. J., who says, that “ it signifies nothing whether a man 

represents a thing to.l>e different from what he knows it to 

f>e, or whether he makes a representation which he does not 

know at the time to be true or false, if in point of fact it 

turns out to Ikj false” (q ): and the lx*ttcr opinion seems to 

Ixj, that, in order to sustain an action a^ Law, it is sufficient 

to show actual fraud; consisting in either an assertion, (with Tber* mu«t 

or without motive,) of what the party knows to Ijc false (/*), fraud; sembie. 

or a communication, for a deceitful or fraudulent purpose of • 

that which is in fact falsi*, and which, although he may not 

know it 1o he fake, he iqne.sents himself ns knowing to be 

true (*)• 


And it has l>con recently held at Law, that where a man, 
by his words or conduct, wilfully causes another to believe 
in the existence of a certain state of things, and induces him 
to act on that belief, s6 as to alter his previous position, 
the former is concluded from averring against the latter a 
different state of things as existing at the same time (/). 


(n) BardiUi. Spinks, 2 Car. A K. 0 46. 
(«) Bog. 4. 

(j>) Burma v. loefc, 10 Ve*. 470 ; 
Lake v. BnUkm, 8 De G. M. & Q. 440. 

(q) Schneider v. J/eath, 3 Camp. 
500; and see 1 Bro/C. C. 540; 3 
Yea. A B. Ill,and Peareon y. Morgan, 
2 Bro. C. C. 88a 

(r) See Lord Campbell* judgment 
In WiUe v. G**m, 1 H. L. O. 683, 
and oaaea cited n. (•); Watson 
v. Pouleon, 16 Jnr. 1111, Exoh. 

(«) Bee Adamson y. Jarvis , 4 Bing, 
66 ; iWey v. fiwnaii, 3 T. R 61 ; 


and 2 Smith* L. C. 71 { Oasro^ne's 
rase, cited Dodfcl. 682; Potre/l 
Edmunds, 12 Eart, 6, 11 ; Poster v. 
Charles, 6 Bing. 396 J Corbett v. 
Broycn, 8 Bing. S3 ; PolhiU y. Waf. 
ter, 3 B. A Ad. 114; Shrevsbury v. 
Blount, 2 Man. A G. 475 ; Freeman 
Y. Cooke, 6 Dow. A L. 187; Taylor 
v. Ashton, 11 M. A W. 401; Evans y. 
Edmonds, 18 C. B. 786; Milne v. 
MariM, 15 C. B. 781. 

(I) Pichml y. Semen, 6 Ad. A E. 
469, 474. See, too, Shepherd y. Oil - 
Uspit, L. R. 5 Eq. 193. 





wtut^r* Dtma or roman, asd 

Afii-ia Eqaify* whore * stronger hSe'by «ich * fraudulent 
i^mfmmta&m induced * party to ester into the contract, 
the Court will compel him to makegood his misrepresenta¬ 
tion to the best of his ability (u): and conduct which is 
calculated to induce a false belief as to the actual facts, may, 
if relied on, amount to a fraudulent misrepresentation, even 
though there may have been no intention to deoeive; as e.g. 
where, on full information being required, documents, which 
are known to be insufficient, are furnished as containing 


•olnaoyrat 
be in writing. 


A representation that & man is able to answer an obliga¬ 
tion is not binding unless in writing (yX 


Equity. 


Where either of, the parties to the contract has procured 
the other to enter into it by means of a misrepresentation 

a 

or concealment, which a (\>urt of Equity considers to l»e 
actually fraudulent, (2) it will not merely decline to enforce, 
but will even rescind, the contract (ft), unless, it seems, the 


(at) PuUford Rickards , 1# Be*?. 

95. 

(*) ConyUart T. New flmnneld-, 
d*,, JL Cfe, 1 De G. F. A Jo. 578. 
New Bnamtici, d-c., R. Co. ». Mug- 
geridg* , 1 Drew, A Sm*. 303, which 
toe at to wh*t concealment or ambi¬ 
guity will amount to nuarepreaeata- 


(y) 9 Goo. IV. c. 14, a. 6 : are Hat¬ 
tack ▼. Fergumon, 7 Ad. A EL 86; 
Arm a ▼. PkUlips, 8 A<L A EL 457 ; 
Demux w. Stem***r, 6 Bing. N. C- * 
84 '(npreaentatknt of the credit of 
a firm, by a partner) ; and eee Semple 
r. Ant, 1 Each. Bop. 74; 16 L. J. 
H. S. 237; and tee now 19 A 20 
Vkt c, 97, a. 3. 

{fifA • Id what trend it aofictent to 
•rpkp t^taUrferenoa of the Court, 
ate Terrkym iMta.LE.14 E* 

r*. ► j— 

h dm tkti U. Cmrt wlUi 


for a ptrtoa to arafl himaalf of tho 
legal advantage* which he ha* 
obtained ” by hit miareprreeutati«m or 
ooncaalmaut 

(a) Bee Turner ?. Homy, Jao. 
169; Eduards r. APLeov, Coop. 
306A Berry r. ArmUUnd, 2 Ke. 221 ; 
Lovell w. Hick*, 2 Y. A C. 46; SUM*, 
bank t. Pawley, 9*84m. 656 ; AUwood 
t. Small, 6 CL A F. 232, 396, 444 ; 
G**m ▼. ITXeU, 2 Y. A C. C. <\ 
542; Wild* t. 004m, 1 H. L. C. 
605, 635 ; BeyncU ▼. Jjprye, 8 Ha. 
222 ; 1 De G.IT, A 0. 660 ; /W^ 
r. Rickard*, 17 Bear. 95; Jennings 
▼. Brmgkkm, 17 Bear. 234 ; 5 DaG. 
H.A a 126,iffli—6 23 I* *.999; 
BarCUtt t. Wait, 6 De O.M.4G. 
33; lM.tir.Af77; ftato ? 
Km B n m mi* » CSJjDug. »• * 

t. 

aft**.* M Kq.lM. 

wkRMdL.a^ck.^ns, , 
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party defrauded’ elect to have the flusrcprwe&tathm made 
good (6): sad, in* a suit by a purchaser,'will direct his 
deposit to be* returned, and declare a lien for it on the 
property (c)< but it oannot award damages by way of com¬ 
pensation to the plaintiff under its general jurisdiction (d) : 
nor does Lord' Cairns’ Act, 21 & 22 Viet., c. 27, apply to 
a case where the suit is not for the specific performance, but 
for the rescission of the contract; but it is conceived that 
under the Supreme Court of Judicature Act, 1873, when 
such Act comes into operation, not only may the contract be 
rescinded on the ground of misrepresentation, but in an 
appropriate case damages also may be awarded by way of 
compensation to the plaintiff. 


Beat* 


A voidable contract may be set up by a subsequent con- 
firination, or even by mere waiver or aliandoninent of the be set up. 
right to rescind it (f ); but the confirmation must l»e clear, 
amounting, in fact, to a new contract by reference to the 
terms of the original contract, when such original con- 
tract is tainted with actual fraud (/). But in the absence . 
of fraud, the Court will not entertain a suit for the delivery 
and cancellation of the contract, except perhaps in cases 
where to allow it to remain in the defendant’s possession 
might prejudice the plaintiffs title (jj). 


If the vondor procure payment of a deposit from the pur- Vend**’* 
chaser, by means of a false and fraudulent representation as chuinhg* 
to the state of the property, he may, it seems, be convicted 
of obtaining money by false pretences (/<). 


(6) Rawlins T. WiMam, SDeO.ft 
Jo. 304. 

(c) Torramot t Bokon, M tuprA. 

(d) See OwiMm r. Atone, 14 Vee. 
128 ; and Amboy v./enea, 1 MjL ft 

a l 

(#) Bee- OoU t. Odtrns, I P. Wbi 
290 1 Ohmtmfsld r. J mnrn, 1 Jm. 
B. 123 1 Jferw 9. Aopo(, 11 Vea 8 
to*4 r. O'Brisn, 1 Balt B. 855 j 
C"*pM v. Fleming* \ Ad. * E. 40; 


AUwood r. Small, 6 Cl. ft F. 424, 432 ; 
Flint ▼. Woodtn, 9 Ha. 61ft 

(/) Dt Montmorency r. Dcvtrtux , 
7 CL ft F. 225, 230, vide tuprd, p. 49 
(g) Onion ▼. Cohen, 2 H. ft M. 
854 ; and aft the V. C.'a nmnikn on 
GwXim t. Sims, 14 Vee. 128. 

(A) tog. r. fktrg^n, 2 Jur. N. & 
690, mm of mortgagee ; Beg. r. 
todmek, < 8 . 5 * 7 , 


RELATIVE DUTIES OF VENDORS AND 







a public 
company. 


' The same rotes as to false or deceptive statements, which 
lie applicable to a contract between individuate, have on 
equal application to a contract between On individual and a 
public company. If a person has been induced to take 
shares in a company by means of a fraud, which is in point 
of law the fraud of the company, he may repudiate the 
shares as between himself and the company, though os 
regante creditors he will still, under the present system of 
winding up, lie liable to lie placed on the list of contribu¬ 
tories (/). The right, however, to lie relieved of shares on 
the ground of misrepresentation in the prospectus, may lie 
lost by slight delay or acquiescence (k). 


Innocent And in Equity a misrepresentation, although made in por- 

feet good faith, if made in order to induce others to act upon 
infinity. . or un j er circumstances in which the party making it may 

reasonably suppose that it will be acted on, prltml ftirir 
binds the party making it, ns lictwecn himself and those 
whom he has thus misled (7). 


Sect. 3. 


A* to con¬ 
cealment, Ac., 
by 
He 

con* 

cealed ad* 

VI 


(3). A e to concathncnt and disclosure of advantayre l>y the 

jmrehaser. 

A purchaser need not disclose any fact, unknown to the 
vendor, which increases the value of the property itself; t.y. % 
the existence of a mine (?>*); or the existence of negotiations 
for an advantageous sale of part of a inoitgagcd estate, sup¬ 
posed to lie a short security, upon the purchase by the first 
mortgagee of a previous charge for less than its nominal 
value (»i). Where, however, the owners of a colliery entered 
into a contract with an adjoining landowner for tho purchase 


(t) Central R. Co. qf Venezuela v. 
Kisek L. R. 2 E. A Ir. Afp. 99 ; Re 
Mm* River Mining Co. L. R. 2 Ch. 
Ap. 604, 609 ; Rom ▼. Estates Invest- 
mad Co* L. B. S Eq. 122 ;Ltt8 Cb,. 
Ap. Mil n Estates Investment Gk, 
MeNieBs m* L. B. 10 Eq. 60* 

(k) la Sffmgm ». European Cm- 
L.*fEq. l|l| AM*.\ 
t. Central R CoLef Vfooeda, L. R, ' 


9 Eq. 966 (n). 

(2) West v. Jones, 1 8fan.- N. R. 
205, 208; AtL-Qtn, ▼. Stephens, 1 K. A 
J. 748. 

(») I Wo. 0. 420; Jac. 178 : 
sen and oooaldar ov Lord’* paabte 
o 4 the tammun ted In a Md, Matt 
o. zUL 44. ' 

(a) Potman r. Nekm, 22 Bear. 402. 
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of his estate without disclosing the fact, of which he was 
ignorant, that they had without authority got a considerable 
quantity of coal from under it, the Court in a suit by the 
purchasers refused to enforce the contract, although there 
was no proof of undervalue; and, in a suit by the landowner, 
held that he was entitled to the value of the coals got from 
under his land (o); and the case was attempted to be distin¬ 
guished from those which wc have just been considering on 
this ground, viz., that where a person, having committed a 
serious trespass on his neighbour’s land, proposes to buy it 
so as to screen himself from the consequence of his own 
wrongful act, the proposal which he makes is not a simple 
proposal for the purchase of the property, but involves a 
buying up of rights which the owner has acquired against 
him, and of which the owner is not aware (y>); but whether 
the distinction rests on any solid ground seems doubtful. 


Ohap. in. 
Sect. 8. 


But anything, even a mere word, which tends to mislead Rut nmat not 
the vendor upon such a point, will deprive the purchaser of Condor! 
the assistance of a Court of Equity by); and would, it is 
conceived, l>e a fraud, avoiding the contract at Law, at the 
election of the vendor. 


w 

And a purdiascr is bound, in Equity, to disclose any fact, Norconoeal 

* ... fact increasing 

unknown to the vendor, which increases his intrrcHt in the vendor’s 
property; e.g., the actual (r)> or imminent (*) death of a prior lnUtrmL 
life tenant: and the same rule lias prevailed at Law, upon 
the sale of a life policy (/). 


(4). Ad to dcprechUoi'y I'emarks, <bc., by the piuxhaser. 


Section 4. 


As to de- 

A purchaser who has misrepresented the property to a predatory 
third person desirous of purchasing it, cannot enforce the 

Their effect 
in Equity; 

(o) Phillip* t. ffomfrap, L. R. 6 (oontract rescinded); and aee Davie* 

Ob. Ap. HO i *«L quetrt. ▼. Cooper , * MjL k 0. 270. 

(p) See Lord Hatberiey’e jud^ (•) EUard v. Lord Llondaf, 1 Be. k 

ment, p. 779. R 241. • 

iq) Jao. 178. «) Jomrt r. Keene, 2 Moo. k R» 

(r) Tamer v. Hartey , Jac.169 848. 
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UL 


MHIftlLlW, 


title bj 


eooferftct in Equity (u): so, at Law, when a purchaser, by his 
s tat emen ts in the tale room, prevented ©there from bidding, 
the sale was hefd voidable by the vendqr (ft). 

A purchaser, however/ is not liable to an action at Law 
for having depreciated to the vendor the.«value of the pro¬ 
perty, or its chance of sale (y) : nor will an action lie against 
a stranger for preventing a sale by giving notice of his claim 
upon the estate, unless it be shown that such notice was 
-given maliciously (t): and, in any case, in order to support 
an action for slander of title, the plaintiff must prove fu l ec¬ 
hoed, mailer, ami tperial damage (a). If the defendant 
acted homl jidr, the action cannot be maintained, although a 
man of sound sense and a knowledge of business would not 
have uttered the slander (/>).. 




It appears that an agreement 1*.*tween two persons, not to 
bid against each other at an auction, is legal; and-forms a 
valuable consideration for an agreement giving to the party 
withdrawing his opposition at the auction a right of pre¬ 
emption over other property (#•) ; and such an agreement has 
been held valid, where the sale was made by order of the 
Court 00- 


Effect of 
written 





It may be remarked, that, when a written agreement 
between the parties has once been signed - all previous 
representations, unless fraudulent («), become immate¬ 
rial (/) ; except for the purpose of defence in Equity (g), or 
of rebutting a defence, and so mai n tai nin g yie written 
contract. 


(«) Homrd T. Hoytint 2 Atk. (•) Aval a Anti. 4 Exoh. SSI; we 

Wl;.BM<«v.ZMfcr,SAtk.sl«,>8a. SigneD r. Bmamrd, 8 Hurt. k N. 817. 

(a) Puller v. Abrahams, 3 Bro. A (l) W& v. Btmmm, lEtB. 388. 
B. 118 ; »»d m Mato* T. Armilagt, • (e) <?•&*• T. Mmmm, 1 CoIL 848. 

U V«». 88. W Bf Ctow* J**, i S. 8. 

<f) Venom r. Ktft, 13 Eaat, 633 J UN. 

■MfbttA « 

• (*) Mm b *. La Bn**, 4 {/) Mm8 m. Qowm*, 4'lWt 

Bwr. MNl X*Ud, V. s**r, I in. r ngl ti M *. Jwfcyle U. k 

a«* m. a. aju .m* » nueum* r. w. nr* y 

to mm** *•% i h. «. m*. 

aw m, 8*; a* NT. 
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CHAPTER IV. 

AS* CO PARTICULARS AND CONDITIONS OF SALE. 


1. Oeneitd masters relating to particularsMnd conditions , 
and their constitution. 

2. Pirparation and contents of particulars. 

3. As’to conditions. 

4. As to what special coalitions arc generally requisite 
in various specified cases. 

5. Qencral remarks on special condition*. 


(1.) Particulars and conditions of sale, if intended to Section l. 
exclude the purchaser from that to which he would other- Doubtful 
wise be entitled, must be expressed in terms mast clear and £^2*^ 
unambiguous ( a ) ; if there be any chance of reasonable and contract* 
doubt or misapprehension as to their meaning, the con- gtrictfy 
struct ion will l»c in his favour (b). And the same principle 
of construction, as regards questions of title, applies as well 
to private contracts for sale and purchase, settled on behalf 
of both parties, as to ordinary conditions for sale by auction, 
which, of course, are settled exclusively on behalf of the 
vendor (i*£. 


JBut general expressions may not, it seems, be so read by “But not so as 
a purchaser as to make them contravene a well known rule rule of l»w or 
of law, or universal custom, if they be capable of bearing a 


(a) Symoiu ▼. Jmsm, 1 Y. k C. C. 
C. 490. 

<») 8. C. ; after v. Jfartifcfcb, ib. 
SSI ; 8m*m v. Jfapp, S Oo& a a 
MB ; NoumD* v. 7 Baar. flil j 
Smtk t. BUu, 14 Jar. Ml; Qrmm r. 
WOmm, 96 Baar. 990; Jk ▼. 
Mfion,* Jar. N. & 1198; 


v. Wkitebad, 28 Beav. 154 ; W 
*oju* v. Deardtf , 89 Bear. 450. 

(c) Mr« r. IbUUon, 4 De G. 
MaO. 787; Bnltekf r. Hope, 1 Jar. 
N. S. 864; and tee aa to vague condi¬ 
tion*, Tbjfar r OObmUom, 2 Dm 391 ; 
tar.JW, 9 Jar. N. a 588. 
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And raiy bind 
purchaser 
whose atten¬ 
tion b 
directed to 
their objec¬ 
tionable 
character." 


Vendor's 
undertaking* 
in, strictly 
construed. 


Cannot be 
affected by 
verbal de¬ 
clarations : 


modified meaning; as where the particulars stated that tho 
finee of a manor about to be Hold were arbitrary^ it was, in 
the opinions of Lords Campbell and Bgovgham, no misde¬ 
scription, when it was shown that (the fineBsen alienation 
being arbitrary,) those on the admission of a widow to five- 
bench were certain ; inasmuch as such latter fines verrr are 
arbitrary (<I). 

* # 

And conditions such as would not, under ordinary circum¬ 
stances, lie enforced in Equity, may bind a purchaser if his 
attention l>e drawn to their objectionable nature before ho 
buys; as when*, upon a sale under catching conditions as to 
title, he inquired, 41 whether a good and marketable title 
could l»c made 7 ” and the auctioneer and vendor’s solicitor 

refused to insert anv such statement in the contract, liut said 

• • 

that a good title could lie made under the cjc'nding condition*, 
the purchaser was held to his Imrgain (♦'l 

Any undertaking on the part of the vendor will, it is con¬ 
ceived, as a general rule, Is? construed strictly in favour of 
the purchaser ; in fact, where, in an agreement for a twenty- 
one years’ lease of ft house in Highbury Place, it was stipu¬ 
lated, that there should Ik* a 41 covenant hy lessor for quiet 
enjoyment by the tenant, and not to let any of the land 
near Highbury Place, for the purpose of making and burning 
bricks/’ it was held by V -C Wig mm, that the lessor must 
show his title to bind the adjoining land by such a covenant 
during the proposed term ; although it appeared, on the face 
of the agreement, that the lease was to be granted under a 
# power contained in a will (/): but this decision was 
reversed by Lord Cottenlmm (g). 

As a general rule, the particulars and conditions cannot be 
contradicted, explained, or added to, by any verbal declara¬ 
tions at the time of sale (A): evidence of such declarations * 

# 

(«l) WUh t. OmMoA, I Cl t F.: (/) Ah*, r. JRrf* lSJur.«* 

M. pp. 7W ud 7**. <s) B. a, 18 Jw. 70*. 

(f) Bfd. T. A*M»r, fl Jw. n»( (i) 1 Jib. * W. «S9 ; Sag 15, 

4 Bmt. 906. B<ef%’uen T. Ofrri, 15 V««. BS1; and 
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• pabticclabs*and conditions. 

• 

is inadmissible at Law on fiehalf of either plaintiff or de¬ 
fendant (£), and in Equity on behalf of the plaintiff; even 
although 'tiie defendant (the purchaser) have agreed in 
to abide by tljq conditions and declarations at the sale ( k ); 
but in Equity such evidence is admissible for the purposes 
of defence ( l ). 

And the same rules apply between the original purchaser 
at a sale, and his sub-purchaser (in). 

^ • 

When the auctioneer has, at the sale, made verbal decla¬ 
rations at variance with the particulars, &c., a purchaser 
would scorn to be under this disadvantage; viz., that if the 
Court were clearly satisfied that he heard and understood 
the effect of the verbal declarations, he probably would not 
obtain B decree for specific performance without the varia¬ 
tions, supposing them to be to his prejudice (m) ; nor, on the 
other hand, could ho enforce specific performance with the 
variations, supposing them to Ik* in his favour: a purchaser 
buying under such circumstances, should have the requisite 
alterations made in the printed particulars or conditions 
before the agreement is signed by himself and the vendor: 
although, in cases where the vendor is selling under a power 
or trust, this might occasionally give rise to questions with 
the parties beneficially interested. 

But any particular personal information given to the pur¬ 
chaser, as to incumbrances, or the title, or even declarations 


Manser v. Bad, 6 Ha. 443 ; Goss 
v. Lord Nwjcnt , 6 B. & Ad. ^58; 2 
N. A M. 28. 

(»1 See Gunnit v. Brkart , 1 H. BL 
289 ; Grtates v. Atldin, 8 Camp. 428 
Ford v. Yates, 2 H u m . A G. 549 
Aden v. Blake, 18 M. A W. 614, 617 

vide infrA, Oh. XVII. j PoxcxU v. 

Edmunds, 12 Eut, 6. 

(k) ffigffinson y. CXowts, 15 Vee. 
621 j Jenkinson v. Pepys,a ited 16 Vee. 
621 ; Clows y. Higginson, 1 Vm. A 
B. 524 \ Rifs r. Clayton, 1 a P. C. N. 
K. 952. Bat eee Swaislandr. DtarsUy, 


29 Bcav. 430, where evidence of tlieao 
declaration* appear* to have been im¬ 
properly admitted on behalf of the 
plaintiff. 

(/) Sicaidand v. Dcarslcy , 29 Bear. 
430. 

(m) Shelton r. Linus, 2 Cr. A J. 
411. 

(a) Gunnis T« Erhart, suprd. ; aee 
Pembcr y. Mathers, 1 Bro. C. C. 52 ; 
in/rd, Ch. XVIII,; Oyihis v. Fob - 
jambt, 8 Mar. 58; Woodward v. MiUcr, 
2 CoU. 279; flag. 16 ; Fartbrothcr r. 
Gibson, 1 Da G. A Jo. 662. 
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Sect 1. 


Except for 
purpose of 
defence in 
Equity. 


Case of tub- 
parchaeer. 


Verbal decla¬ 
rations at 
nale. 


Should bo 
reduced into 
writing. + 


Particular 
information 
to purchaser, 
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of oopfca, and 


oopjdgnrd. 


la EqoJij . 


*AU!CUZJL*8 AND CONDITIONS. 

* on*«eh points by the auctioneer, aij be given in evidence 
* by vendor or purchaser as a defence in ft suit for specific per- 
1 fbnnince according to the particulare, &<x; but, as a general 
rule, do not seem to be admissible on behalf of (fee plaintiff (o). 
But in one case where a house was described in the particular 
as in the occupation of an insurance company under a lease, 
parol evidence was admitted on behalf of the plaintiff to show 
that prior to the sale the defendant, the purchaser, was in¬ 
formed that the lease was granted not to tip company, but 
to trustees for them (p). * • 

Where an alteration was made in the printed particulars, 
and the altered copies were first produced in the auction-room 
on the morning of sale, and the auctioneer, having read and 
sold by an altered copy, inadvertently signed agreements 
indorsed on unaltered copies, it was held, that a purchaser 
could not enforce specific performance according to the par¬ 
ticulars an originally published , although it did not appeal* 
that he had heard the auctioneer read the altered copy, or had 
any knowledge of the alteration ( 7 ) 

A recent statute (#*) has male it unlawful, in oveiy case 
where a sale is stated to 1 * without reserve, for the vendor to 
employ a person to bid at the sale, or for the auctioneer to 
take knowingly any bidding from such person. Prior to this 
enactment if the sale was stated to be made “without reserve,” 
the employment of a bidder to protect the estate («), or any 
private arrangement equivalent to a reserved bidding (t), 
would have vitiated the sale in Equity :Trot it was generally 
considered that where the sale was not expressly made “with¬ 
out reserve,” a single bidder was allowable in Equity to pre¬ 
vent a sale at an undervalue. But in a late ease (u), the 
validity of this practice, and the authority on which it was 
supposed to rest, were both questioned. M Law, after a 

a ll V«a Ml; 1 Vos. 4 R 524. 

Mt. (Kbmm, 1 Do (0 JMmklt, 10 Bw. 11 | 

a. * *>. ft* srtum. < 

. (f) Am*, 6 Ha. 441. M t ^ L X 1 Oh. 

> (r) S0 4IJ.Vlotc.4f - A* 14 14* 14 *1 «<* Oh. 

/ <•) T.it 


* 
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considerable fluctuation of the authorities, the doctrine was Chap. iv. 
carried still further than in Equity; and in the absence of 
a stigplation, expressly reserving the right, the employment At 
of a single.puffer would have vitiated the sale (x). The 
recent statute has put an end to this conflict between the 
rules of Law and Equity; and has provided that the par¬ 
ticulars or conditions of sale by auction of any land shall 
state whether such land will be sold without reserve, or • 
subject to a reserved price, or whether a right to bid is 
reserved (y). The omission of such a statement from the 
particulars or conditions is not provided for, but it is 
conceived that in such a case the sale would be treated as 
Without reserve. 


The provisions of the Act, it will be observed, are ex- 

+ 9 

pressed in the alternative; but it seems that on the same sale, 
not only may a reserved price be fixed, but a right of 
bidding may be alAo reserved ( 2 ). Where however the sale 
is made “subject to a reserved bidding,” a person cannot be 
employed to bid up to the reserved price, unless the right to 
do so is expressly stipulated for (<t). 


A i^erson not a party, but consenting to the sale, may Right* of 
Ihj bound by statements in the conditions or particulars £>wbouni 
derogating from his rights over other property (6). 


(2). As to the preparation and contents of the particulars. Section 2 . 

The particulars should fairly and accurately ( 0 ) describe the D^iSption 
estate: if, although grammatically coiTect, they are so obscure 
as to be likely to deceive an ordinary purchaser, the sale will dear. 


(*) See ‘ Tkomett 1. Bain et, 15 
M. A W. 871, 872, end Mortimer t. 
Nett, fttpni, where Lord Cr»nworth 
treat* the role m well nettled ; end 
vide ii\frd> Ch. V. ■. 5; and ohm 
there cHed ; end 80 k 81 Vkri. a 48, 
■ect. 4. 

(v) 80 k 81 Vfct. c. 48, eect 6, end 

VOL. I. 


•ee a* to "lend" the interpretation 

dean 

(*) Gtttro* v. CtiHatt, L. R, 9 Eq. 
80 . 

(«) GiUiaU v* GiUieUk «*» **prd. 

(ft) Wood v. Manle* 11 Ad. 4 R84. 
(c) See C W Avdry v. WiUawu, I 
Vee. J. 210, 218. 





. be Kabta to be set aside (<*); opr ia it nffitaebt for them 
merely just to tell what is not actually jnnfcrue, omitting a 
gnat deal that is true, and leaving the purchaser to ascertain 
the existence of any error or omission; but they should de- 
ecribe everything wliich it is material for him to know in 
order to judge of the nurture or value of the property (e): 
and the vendor, before he sells, is bound to make himself 
acquainted with its peculiarities and incidents (/), so far as 
may be necessary in order to avoid serious irror in the 
description: and a plan if referred to in aid of the description 
should bo perfectly accurate; thus where the sale plan 
showfti what was an apparent, but not the real boundary 
of the property, and a personal inspection by the purchaser 
failed to correct the misapprehension caused by the plan, 
the vendor’s bill for specific performance was dismissed (g). 
On the sale of a partial interest, any substantial (A) variation 
from the description will, at Law as in Equity, render the 
contract voidable (/). 


Whal Parti 
■olax* abotsld 
lUU. 


It is the proper office of the particulars to describe the 
subject-matter of the contract, and of the conditions to stato 
the terms on which it is sold (J ); and the omission from the 
particular of some fact which ought to have been stated 
there will not necessarily >>c remedied by a statement of it, 
however explicit, in the conditions; unless of course it can bo 
shown that the purchaser’s attention was expressly directed 
to it Thus, where a printed particular described the pro¬ 
perty as an immediate absolute reversion falling into 
possession on the death of a lady aged 70, and it appeared 


(<f) TayUrr ▼. MartindaU , 1Y. k C. Dre. 480. + 

C. C. 0£8 ; 8srmoni v. James, ib. 490 j [g) Doing v. Banned L. It. 0 CL 
Martin ▼. Cottar, 3 J. t L 494; Ap. 1. 

S’vauiand r. Deardey, 29 Bmt. 480 ; (A) 8*9 Afeort* ▼. BamU.i Cupp. 

Ot io acxraal vahie, tee Lowndes v. 140; nd hi &p 87 . V 

Imt, 1 8 Cat, 863; WkiU t. H Ir. Bq. 1ML 

CrnUm, * CL * T. 788 : *nd u to t (Q 8*. T ime* * 1 . IfOtt, 1 tip. 

dd—t u to oocoponcy, 184 j Mpr ir ' r. 3 T«p. 

l*Um r. K*j, it 889 ; 1 P-k. 2 M I 

>i)Mwnuawi,i.ii nam \? V i L lbm "P-” 8 - - 

Iq. 100. * «• * ' -Cfr in 

f/7M n o w j * » T. Mm, ii. B. 14 Kq. 180. 



pijflsdttiBs i&B <jotn> mbs* 


from the written eofu&ttalfe, which were read bat not dis¬ 
tributed at the side, that the property was sold subject to 
three mortgages, the purchaser, who did not understand 
that he was buying an equity of redemption, was held 
entitled to have his contract rescinded, and under the 
circumstances the vendor was condemned in costs (&). 


Axl agreement to sell land in, in the absence of any re¬ 
strictive expressions, an agreement to sell the whole of the 
vendor's interest therein (0; and such interest, if not de¬ 
scribed, will be inferred to be an estate in fee simply (m): 
but it may be shown, even in support of a bilf for specific 
performance, that the purchaser knew the actual nature of 
such interest (n); and, unless the contrary be expressed, the 
interest offered for sale, (whether it be absolute or qualified,) 
will be presumed to be accompanied by all those advantages 
which are legally incidental to it (o). Therefore, an infringe¬ 
ment of the pile, Cujus est solum ejus cst usque ad codum (p), 
is (if not mentioned in the particulars,) sufficient to render 
the contract voidable by the purchaser (q): so, where there 
was no title to an underground cellar, the defect was held 
fatal (r): so, where there was a want of title to such a 
proper access to a house as, under the description, the pur¬ 
chaser was justified in expecting (a); so, where on a sale of 
ftvable land no right of way was shown thereto for carts and 
carriages (<); so, where on a sale of ground-rents proper 
powers of distress and entry could not be conferred on the 
purchaser (u). And where a lessee agreed to buy the house 


(fc) Torrannr, Bolton, L. B. 14 Eq. 
124 ; nSd. L.\ 8 Ol Ap. 118. 

(1) fiower r. C o oper, 8 Ha. 408. 

(«nf Hughes v. Parker, 8 M. ft W. 
244*; mad Me CaltsU e, OorrdU, 4 Y . k 
C. 228, 288 ; Bug.' 898. 

(«) See CoteUf ▼. Watts, 17 J nr. 
172 ;.a* t. Middleton, 2 Die. 217. 

(o) Skull ▼. GUnister, 18 0. B. N. 8. 
81 ; 88 L/tf. C. P. 183 ; oeMof 
of way ftpirartqgat, though act men¬ 
tioned, peeking by a pArol dearie* • 

( e) "Et ad tytnmi' me Urh r. 


Braxthwaitc, 2 B. & Ad. 487 ; Keyes ▼. 
Powell, 2 EL & B. 182 ; Sparrow ▼. 0a>- 
ford, 4c. R. Co., 2 DeG. M. 40.104 
(9) Pope t. Garland, 4 V. 40. 408, 
(r) Whittingdon t. Carder, 18 Jur. 
1084. 

(#) Stanto* t». TaUerekaO, 1 Sm. 4 
O. 629. 

(I) Donne r. £iglt, 8 Jui. K. a 
627 | see And dktkgufch Curling ▼. 

* A ustxn, 2 Dr. 4 8m. 129. 

(a) Langford v. Sdmes, 3 K. 4 Jo. 

220 . ' Mi 
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PABTicUfcABa and coNDrntNs. 


<655 


iv. 


w 

lowed to him, and described as being then in bif own occupa¬ 
tion, it was held that he was not bound to complete 'except 
upon the terms of his having a cellar which passed by the 
lease, but which was not in his occupation at the "date of the 
contract (.r). » 


Miner*!* But an agreement to sell land to a Railway |p) o t Water- 

works Company (c), if subject to the provisions of the late 
Consolidation Acts, does not include the minerals (a), unless 
Allotment*. they are expressly comprised in the purchase: and the mere 

agreement to sell a house and land has been held not to pass 
the right to an unascertained allotment under a recent in- 
cloeure Act (6); but by the General Indosurc Act (c) it is 
now provided that if an interest in land is sold Ixjfore the 
allotment in respect of it is made, the allotment shall be 
made to the purchaser. 



right- 
■horrid be 

noticed. 


Any charge upon the estate, or right restrictive of the pur¬ 
chaser’s absolute enjoyment of it, and the relAsc of wliich 
cannot be procured l»y the vendors, should be stated in the 
particular; or the omission may, in many cases, render the 
sale voidable by the purchaser (<7) r g , a right of sporting 
over the estate ( t ), a right of common every third y*ar (/), a 
right to dig for mines (y), a liability to repair the church 
chancel (/*), or, (it is conceived.) a liability to hcriots—unless 
capable of being immediately enfranchised (<*)—or any other 
right or liability which cannot fairly admit of compensation, 
would, if undisclosed, have that effect 


(x> WkiUingdon ▼. Corder, tvprd. 
(g) 8 Viet. c. 20, a. 77. 

(*) 10 Vk*. c. 17, s. 18. 

(a) Stone Ia such a* between vendor 
and perrhaewr for the porpora* of an 

exception of mineral*; Soe Ml r. 

VPtUon, L. R. 1 Ch. Ap. 808, rarer- 
abf * decree of V.-C. Kinderaley, 2 
Dr. A Bn- 881; eo, aUo, china day. 
Bad r. (NO, h. R 7 Ch. Ap. 899 ; 

bat the easfaoe owner waa held 
^titled to an fajjunetko afainet wpr- 
Uag the oUy r> m to destroy the 

* a M . 


(6) Fxft r. Clsyt* a, 1 C. P. C., N. 
R. 318. 

(e) 8 A 9 Viet, c. llfc, soot. 84. 

(<f) Sag. 6, 8, 811, 812; and eee 
Torrance v. Be ton, L Rf 14 Eq. 124 1 
LR8 Ch- Ap. 118. 

(<) BmnuUr. Bro*m, 1 Jac. AW. 7 2. 
(/) Oftetmr.^ptimsr.Pea. Ad,C. 60. 
(p) ta T. F-nrirtf, 18* Vee. 
890 1 see A san f ra ▼. Hirrt, 8 W. R 

* (h) 2SW.228. 

(f) See 18 A 18 riot. o. 61, a. 27; 
bat see race 48. 
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• ^ 

• Rights of way or water (i) (if any) should be referred to ; Chap. iv. 
foe Although a mare non-disclosure of their existence might 8 **’ 2 
n'ot, in general, avoid the contract (l), the Court would 
readily lay bold of anything in the particulars, &c., at all 
inc<yisist£h$ with their existence, as a ground fbr- relieving 
a purchaser. 

. ; * 

if the vendor’s interest be in any way determinable, And aa^ 
the fact should appear; for when a redeemable annuity was Si^deter- 
offered for sale, simply as an annuity (m), and leasehold i “ i ^^ ndor ’ - 
hpuses were sold, without any mention being made of a 
private Act of Parliament which gave a Company tho right 
to* purchase them (n), the sales were held invalid. 


The "vendor, however, is not bound to mention in the par¬ 
ticulars any matter affecting the property, and of which the 
purchaser has notice: e.g., on the sale of leaseholds, the fact 
that the covenants and restrictions in the lease are unusually 
stringent need not be stated; for the purchaser, having 
notice of the lease, should satisfy himself as to the contents 
}*efor** ho buys (o): but in such a case a reasonable oppor- 


But not 


of 


which 


pur- 
chaaer hjM 
notloe; e.g. 
stringent 
covenant* 
on sale of 
leasehold*: 


tunity ought to be allowed the purchaser of examining tho 
lease Q>). 


• % 

So, on the sale of copyholds, the particulars need not refer Or ana or 

custo m* on 

to the fines or customs of the manor; these being generally sate of copy- 
incidental to copyhold tenure ( q ): nor need they refer to the holdi: 
fact that flic minerals cannot be worked without the lord’s 
consent (r),nor to the fact that timber cannot be cut without 
his consent. 


So, where, on the sale of freeholds, it distinctly appears Or quit 

ronta, Ac., 


\k) SeeJktov. Sutctye, 1 De 
O. A Sma. 609. . 

(l) Oldfield or Botelea r. Round, 6 
Vei 608. 

(m) Coverley v. BurrtU, Bug. 97. 

(a) Ballard T. Way, 1 M. A W. 

620. 

(o) Ball v.* Smith, 14 V«a. 426; 
Pope v. Oarland , 4 T. A 0. 894 ; 


PaUnon v. Long, 6 Bear. 690 ; Lewie 
v. Bond, 18 Boar. 86 ; but nog ante, 
pp. 96, 06. 

(p) BrwnyJU v* Morton, 8 Jur. N. S. 
1198. 

(*) See and odrafaW Whitt v. CW-* 
don, SCI AY. 7C 6. ^ 

(r) Ifmyf"rd v. Criddle, 22 Boar. 
480. 
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PAxncuL&M 1X9 cohwtkwb. 


Wff- 


Or*l 

loonl 


by 4b* paxticukn that the land u held of a manor, the 
Wftr need not, it is conceived, refer to the existence of quit 
rents or even heriote (*). At Law their non djedosnre has 
been treated as constituting a fatal objection (<), although in 
Equity they might, if saaall, be treated as matter for compen¬ 
sation (u) The fair and proper course, however, is to men¬ 
tion their existence. So, where land is sold as fen fend, the 
particulars need not refer to embanking and drainage taxon, 
to which it is subject under a local but public Act of Parlia¬ 
ment (x). 


Bat mo 


So, on the s&le of lands within the mining districts, any 
reference to the rights of mining (ij) under the local customs 
would, it is conceived, l>c unnecessary; as their existence is 
matter of notoriety (:) 

But the particulars must contain no misrepresentation, 
e.g . 9 if, on the sale of leaseholds, the terms of the lease are 
misstated, the sale may bo set aside; even although the 
auctioneer read the lease at the sale (*#). , 


Orafdi 
■ion* at 
party: 


So, where property thirty-three feet in depth was described 
as forty-six feet deep, the purohaser was allowed an abate¬ 
ment of the price, although he was the occupying tenant (fc) 


Orutorm- 


tax i 


So, where redeemed land tax, consisting of several sums 
charged on distinct tenements, was described as an aggregate 
sum issuing out of all, the misdescription was held to be a 
fatal objection to the title (c). 


(I) 8m DamertU v. ProUurot, 10 
Q. B. 20, lowing that hariota m»j be 
da* in reaped of freehold*; Lord 
CkieketUr v. Ball, 17 L, T. 121, Q.B. 

«* t. Boamroi^ Sag. D. 

(a) Vida htfrd. Ch. XVUL 
4») BmtmU v. Art**, 2 Bim. ill , 


4,»Bm»mOt76L 

A» to. wU k m Mogtn t. 

11 Jw; m rJN| 

f 1*V» t hW, fft W1, Mf 


(x) And am mow, tototh* Hundred 
of HighpMk, DarhyArfre, th* 14 A 
10 Viet a Si 

(a) r. BtoO, 2 Bing, If. C. 
979 a Jorm ▼. Aft**, S Camp. 2S5 ; 

Mi mat W* w, Chrpi, s Uyi. A JL 
269 ; Apttv. A*to* *St 

jsj&Xzx;- 

i(,) Cm + MSZ, 1 i* r. N.B- 
UM. • .**1 / 1 


PAI 


*« 


liu, AND CONDITIONH. 


And the effect of what would otherwise be-notice may be 
destroyed, not only by actual misdescription or misstatement, 
but by anything calculated to deceive, or even lull suspicion, 
upon the. particular point; as where lot A. (building land) 
was expressed to be sold subject to the rights, of way re¬ 
served by the existing leases of adjoining property B., and a 
plan, specially referred to in the particulars, disclosed a car¬ 
riage-way reserved over A. to B , and also a way reserved 
over A. to another lot C., but gave no indication of another 
way reserved over A. to B., the particulars and plan weix; 
treated as deceptive; and the purchaser was held not bound, 
under the particular circumstances, to have inspected the 
leases (d). 


1W 

(Hu*. IV. 


Noe any- 
thine oalou- 
Uted to de¬ 
ceive, Ac. 

Reference 
to deceptive 
pUn. 


A 


So, where a lessee sold, (by way of underlease,) part of a Or decep- 

demised estate, and the particulars mentioned that the mentMto 

original lease contained a power of re-entry' on breach of a oove “ n * a - 

% * 
covenant against certain trades being carried on upon the 

premises, and that the purchasers must enter into similar 

covenants, but did not state the fact—which is a serious 

defect in the title (e )—that some underleases, already granted 

of parts of the property, contained no such covenants, the 

purchaser recovered his deposit at Law (/). So, in Equity, a 

vendor of property in lease is not justified in parading upon 

his particulars the existence of covenants beneficial to the 

estate, but which he knows or has good reason to believe ' 

cannot be enforced (g ): although he is not, as a general rule, 

bound to show who are ti ominatim the parties liable upon 

such covenants (g). 


Where a lease, which contains the usual covenant to 
deliver up the premises in good repair at the end of the of building** 
term, is sold, and any of the demised buildings have been 10 


(<*) Vykti ▼. Blot*, 4 Bing. N. C. 
468; aod MeOfamy. !>'&*, * 

0. 0. C. 842; aod iw B&krxmb ▼. 
Beckwith, L. R. 8 Iq. 100. 

(«> DmUmfo* ▼- EkmOkm, K*y, 
990 ; BariUU ▼. Smlmom, 1 Jar. N. a 
278 ; »m B. C on appeal, 4 W. R. 82 | 


6 De G. M. A G. 33 ; V.-C. 

Wood'* deobksL 

if) Wanmg ▼. JUggmrt, By. A M. 
80; wakwDmwm w. BetU, 11 Jw. 
412*7001 Bjmnnwr. Walsall 
Ir. R* R. 507. • ^ 

(g) Flint ▼. Woodin, 0 Ha. 618. 
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% 

removed, the Act should be stated: the omission of the 
buildings from the particulars is not sufficient (A). So,* 
where other property is comprised in the lease (i), or the 
interest offered for sale is an underlease (k\ the fact should 

appear in the p&rticuto or conditions: and its omission 

• 

may be considered & sufficient ground for refusing specific 
performance (!). , 

Where the particulars refer to the lease, and there is a 
discrepancy between the two, and the terms of the lease are 
the more favourable to the purchaser, the vendor is i»onnd 
by the description in the lease, and must show a titlo in 
conformity therewith (m). 

As respects commendatory statements and descriptions 
in the particulars, which are separated from actual mis¬ 
description by a very narrow boundary, wo may refer to the 
observations already made in Ch. III.: a fair and correct 
description will, in the average*, be found to l>c as agreeable 
with sound policy as it is with morality. 




Beferau* When a plan of the estate is attached tp, or accompanies, 
10 ****' the particulars, and is incorrect, it will be a material con¬ 
sideration with the Court of Equity whether the purchaser 
was thereby misled: but, if accurate, it is merely tantamount 
to *view of the property : so that when an estate was sold 
in fete, and it correctly appeared by the plan that lot 1, an 
to, was supplied with water by a drain leading from a well 
j* lot 4, this was held to be merely expressive of the physical 
'/fret, and not to amount to any engagement on the part of 
the vendor that there should be a reservation of a right to 


(*) Granger y. Worms, 4 Camp. 83 ; * 
me 8 Smith, 435. 

<0 JMbfcKT. White, 8 Smith, 435; 
Zff*v,JRB*S Da G. k Jo. 110, 
1£| j Dr*** y. Morton, 8 Jar. N. & 
118*1 wfckh m* rn to “dmintiro 

liatMa * i mi \ • 

(*> Maddy y. 8ooO, * Pa G. * 8. 


718. 

(?) Br%*U r. Morion, 8 Jar. N.B. 
1188; 800. Set, loo, Bafford 

y. Oriddk, M Ba*Y. 4 77 i whew, 
bowmr, (ho pvrahaisr know ha waa 
baying an ondariaaat. Sao, too, Par - 
lUgton Y. B mm Mvn , Kay, 560 ; whwa 
tha point waa pm M&r ed doabtfuL 

(») BentUy w. Craven, 17 Bosy. 204. 
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water in the conveyance of lot 4: and a bill filed by the pur- chap. rv. 
phaser of lot 1 for compensation, was dismissed with costs ( n ). 2 ~ 

But where the pl^m so represents adjoining land as to make 
it apparently part of the^property, and .the purchaser is 
thereby misled, this may be a ground for refusing a decree 

4 m 

for specific performance against him (o). Thus, where an 
estate was sold in lots, subject to restrictive covenants as to 
the trades to be carried on upon the estate, and the vendor 
retained a small plot which, though shown on the plan, was 
not coloured, or marked with his name, as in the case of 
other adjoining owners, the Court refused to enforce the 
contract against a purchaser of one of the lots, unless the 
vendor entered into similar restrictive covenants as to the 
excepted plot (p). 


So, on the sale or lease of building ground, the exhibition, 
on the plan, of intended roads or other improvements on the 
adjacent land, docs not bind the vendor or lessor to make or 
execute such roads or improvements (y), nor entitle the pur¬ 
chaser or lessee to a grant of right of way over any roads so 
laid down on the plan, except such as form the direct means 
of communication with the nearest highway (/•); but a 
vendor would not, it appears, be allowed to divide and 
appropriate the land in a different manner, so as to attract 
an occupancy and population entirely different from that 
which would probably have been produced by acting on the 
plan proposed and ‘held out at the sale (#). On the other 
hand, when a house is sold “with all its lights,” a statement 


To plan 
showing 
intended 
adjacent 
made and 
improve¬ 
ment*. 


Statement' 
that adjoining 
land i* build¬ 
ing land.* 


(n) FewtUr v. Turner, 6 Jar. 144; 
and tee Dyke* w Blake, 4 Bing. N. C. 
463. 

(o) See Weston v. Bird, 2 W. R. 
145, V.-C. K.; Denny v. Hancock, 
L. R. 6 Oh. Ap. 1; and suprd, p. 114. 

(p) Baskcomb v. BeehniA, L. R. 8 
Eq. 100. 

(q) Feoffees of HtrioCt Hospital 
v. Oibtoa, 2 Dow. 801 j Squirt v. 
Campbell, 1 Myi k C. 459; Hunt v. 
Lord Seymour , 13 Beav. 262; we 
Schrtiber v. Creed, 10 Situ. 9 ; but see 


alio Beaumont v. Duke, Jac. 422 ; and 
see Nicholson v. Rose, 4 De G. & Jo. 
10 . 

(r) Randall v. Hall, 4 De G. & S. 
343 ; but qutrrc, whether the vendor, 
refusing to grant a right of way, at 
any rate over such roads as might 
eventually be made, oouM enforce 
spedfio performance : See judgment. 

(s) Peaeodi r. Poston, 11 Beav. 
355 ; and, upon the construction of 
covenant to make roads see Mason v. 
(We, 4 M 375, 
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I 


in the particulars that adjoining Und, belonging to the 
* vendor, is building land, does not authorize the vendor, or 
4 purchaser from him, to build upon the adjoining land, 
so as to obstruct such lights (£ 


id- 

joining Und 


light* 


We may hero remark it to be well nstiahlinhed that whore 
a person owns a house, having the actual use and enjoyment 
of certain lights, and also holds the adjoining land, and sells 


the house, he cannot, although the lights be netv, nor can 
any one who claims under him, build upon the adjoining 
land so as to obstruct or interrupt the enjoyment of those 
lights O'). 


Ref era oe Care should he taken upon the sale of house property or 

to pUoa. building land ^rhich has been described in the title-deeds 

by reference to indented plans and a scale of measurement, to 
ascertain that the measurement is correct: a slight variation 
may lead to serious difficulty with a purchaser. 


Meaning of 

particular 

pgprawiem. 


In the construction of particulars of sale, the Courts have 
attached the following meanings to the following expressions; 
viz:— 


“ Brick-bum 
boom? 




ribed ah “brick-built*' is understood to be 
the ordinary sense of the words; not composed 
y of brick and partly of timber and lath and 
T but the description of a house, as “substantial 
convenient” is merely relative, and in one case, where a 
te was so described, the purchaser was held to his bargain, 
although one of the external walls was only half a brick in 
thickness (y). 


“ClW / By “clear yearly rent,” is understood a refit dear of all 
T ** riy outgoings, kc. f usually borne by the tem&t; but subject to 

such (as land tax) as are borne by the landlord (s). 

m 

U ) T. Country, 9 Bing. r. BrUfu, 4 JLA. k X. 17t I *d Ma 

MCj-Mwrta «**<*)> A**.. UtUm', Urn * Wtado* Ugfcta, 

. *) Mmmrj+mt ,« OM. 151 

TM-*, iKf>4« ** ** * M 



The expittakn -form," includes woodland, part of the 
estate, although not in the occupation of tho tenant (a). 


CUp. IV. 

8m*. 2. 



A house where beer wft sold by retail under a licence “FnbHo 

• hou»® •" 

“not to be drunk on the premises,” has been held not to be 
a public house for the-sale of beer (6). 


The expression “free public house,” is a misdescription 
when the lease contains a covenant to take beer from the 
lessor (c). 


u Free public 


By the expression “ground rent,” if unexplained, is to be * Ground 
understood a rent less than the rack rent ©f the premises: rent 
its proper meaning is the rent at which land is let for the 
purpose of improvement by building (?/;: but the expression 
is very carelessly used. Where what was called a ground 
rent was in fact a sum in gross, paid for the right of user 
of a pleasure ground, the purchaser was allowed to rescind 
lus contract apd recover his deposit (e). 


On the sale of a manor, care should lie taken to ascertain Precaution! 
accurately what are its constituents. Minerals under tene- 
mental freeholds, or under lands formerly copyhold of the 
manor but since enfranchised, an advowson, or allotments 
made to the lord upon inclosurc of wastes, may form parcel 
of the manor without the fact lieing suspected: and would 
pass under the ordinary words of conveyance of the manor, 
unless specially excepted (f). 


(а) Psrtmm r. MV, 2 Jar. 35C. 

(б) Prase r. Osrts, L. B. 2 Bq. 688, 

8n Pistikn ▼. 8tatsr, L. B. 
7£q. 521, And *omp*n J*M t. *•»«, 
L. B. 9 Eq. 674.. 

(e) /emit r. Vm * 9 Ouap. 2S5 ; 
ModUn v. 8>umbaU, 29Bmt. 941.; 7 
;«r. N. 8.1160. 

(rf) SUMS v. JJUkm s 1 Mm 26 ; 
MM r.Snlmon, 1 Jut. N. 9. 278 ; 


revened 6 De G. If. kG. 8S; md mo 
t. Mogford, 2 Jur. N. S. 1084. 

(*) Frans v. Robins, 8 Jur. N. 8. 
846; sad Me Lamford v. Etfmn, 3 
Jot. N. S. 859; S 1L ft Jo. 220. 

</) See T. Mm Ar 

piUd, 17 Beer. 366; J7fet» r. £atfi'o, 
8DeG. M.4G. 782; Ritter. Has 
tings, 8 K. 9 Jo. 701. 
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(3). As to the conditions. * 

The conditions of sale should be printed and circulated 
some time previously to the sale, or at any rate in the 
auction room, so as to give each person an opportunity of 
ascertaining the terms on which the property is sold. The 
system which is adopted by some of the provincial Law 
Societies (*/) of having printed common-form conditions 
which arc used on every sale, and to which are prefixed 
the special conditions under which the particular property 
is sold, has much to recommend it; tho effect of the common 
form conditions is well understood, and the attention of the 
purchaser and his.solicitor is at once directed to tho special 
restrictive conditions^ The practice, which stiH prevails in 
some parts of the country, of having written conditions 
which are merely produced and real over, but not circulated 
in the auction room, cannot lx* too strongly reprobated; and, 
if the purchaser is then*by misled, or not fully informed, on 
a material |>oint, may result in the rescission of the con¬ 
tract (//). 

In the absence of stipulation, a bidder at an auction may, 
audibly, before the fall of the hammer, retract his bidding (i); 
a condition negativing this right is almost alw&yB inserted, 
and is recommend**<1 by Lord St. Iseormixls, who nevertheless 
expresses his opinion that it cannot be enforced ( k ): such a 
condition, however, was held to bind a mortgagee’s solicitor, 
who bid at the sale of the mortgaged property made by the 

* Court with the mortgagee’s concurrence (J). 

f 

In some cases it may be desirable that the vendor should 

9 

reserve to himself the option of withdrawing any lota from 
the sale, whether they shall have been offered to public com- 

of Blnatar . («) Pagm v« Cm*, t T. R. 14$ ; 
ftp* srflirwpooU^lh-prwrtioe. W«Jf* r. 6W/4 fife* 65S, MO. 

ft) U1L14K+ (*) Bog. 14, ratwrfcff to v. 

IU % USL S Ch. Af . It4i and f it Noam f , IS Pit SB. s .» . 

,• £ , . UBm.nh 
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petition or not, as, eg., in the case of a disputed bidding, or Chap. iv. 

where there is not an adequate demand for the lots which -1— 

are being brought into the market, or where, on the sale of 
a building estate, the lots which are first offered, and which 
from their position or other circumstances materially affect 
the -value of the remaining lots, do not fetch the price put 
upon them, and are in consequence bought in. 

On sales-by auction, where the property is offered for sale For i^rrod 

subject -to a reserved price, this mast be expressly stated; 

and if the vendor is desirous of reserving the right to bid, 

cither by himself or his agent, this must be expressly 

provided for (wi). 

• • 

On a sale by auction, it is usual to require payment of a Payment and 
deposit by the purchasers; and this may often be a prudent of deposit, 
precaution on a sale by private contract: if the deposit will 
be of large amount, it may be well to provide for its invest¬ 
ment, eg. in Exchequer Bills or upon deposit with Bankers 
of repute, in order that there may be* no loss of interest, nor 
liability in respect to the depreciation of securities. 

It is also the ordinary practice to provide that the vendor PeUvwy *»( 
shall, within a specified time, at his own expease, make and 
deliver to every purchaser an attract of the title to the lot 
or lots purchased by liim ; but the vendor is, independently 
of any condition, bound to deliver an abstract; a delivery 
of the titlo-deeds is not sufficient (u); the condition, how¬ 
ever, is useful as fixing the time for deliver}*. But if there 
is any doubt as to the vendor’s ability to make out and 
deliver a sufficient abstract by the specified day, it is better 
to omit the condition: for if lie fail to deliver the abstract 
within the period appointed, or if the abstract delivered be 
very imperfect, any condition binding the purchaser to make 
his objections within a specified time will fail of effect (o). 


(m) 80 A BP VloL a 48, aod «•* 
swprd, p. 118; (WHio* • OiOmU, 
L. R. 9 Kq. 60 | *®d Ch. V., 
•.5. 

(n) Bog. 406 i H*n* ▼. WimtfilH, 
8 So. N. R. 840. 


(o) Sovtkby v. ffutt, % MyL A C. 
2071 SAfnctn r. Skmktp^r, 5 D* O. 
M. AG. 617 5 Uppmkm t. NiMvm, 
L. R. 6 Ch.Ajx 486 ; ood Dot. 
Coot. 1,466; vttofa Mtoooodi- 
tioitt of Ml* gtoonUy. 



186 


PAOTCULAM AXD 


• I 






iWhtto 


WImmIm 
bujia«T«rm] 

luU 
U» 

title. 


When the lots are Email, tad Hie title is voluminous, it 
may be well to stipulate, that no purchaser, whose aggregate 
purchase-money shall not amount to a specified sum, shall be 
entitled to an abstract, (or an abstract going back beyond a 
certain date,) except at his own expense: but in such case it 
may be prudent to state that a full abstract will be deposited 
with the vendors solicitor, or elsewhere, for inspection by 
purchasers and their solicitors. Where a purchaser buys at 
the same auction several lota held under the same titlo, it 
seems to be the letter opinion that he is entitled, in the 
absence of express stipulation to the contrary, to several 
abstracts. Whenever, therefore, property held under the same 
title is divided into lots, the conditions ought to provide that 
a purchaser of several lots shall bo entitled to only a single 
abstract, except at his own expense. It may sometimes also 
be desirable to preclude a purchaser of several lots from 
requiring separate conveyances; which, as it is conceived, he 
may require, if not so precluded. Such a condition, however, 
is rare in practice 



If any other condition refer to “ the delivery of the 
abstract," this, in any question as to time, will be held to 
mean the delivery of a jwfect abstract ( p ): t\e, an abstract 
as perfect as the vendor eould furnish at the time of de¬ 
livery (g); although it may be an abstract of a defective 
title (r) ; and if it contains, with sufficient fulness, the effect 
of every instrument which constitutes the title, it will l>c 
deemed sufficient to satisfy the condition; and time will 
begin to run against the purchaser as from the date of its 
delivery (a); and an abstract as delivered is presumed to be 
perfect, unless the contrary is shown (f). 



If thf vendor fail to deliver a perfect abstract within the 
time specified, the purchaser is relieved from any condition 
bending him to object to the title within * givenaperiod after 

I 17. 

■ M , 

W a i M « m v. M, • fa*, 
lu * 




pAimwJww AW'ooicDmaKs. 127. 

delivery of <h* .afajfc wfo (*).: it is notumuual to guard a*p.iv. 

Against this cola, byproyiding, (in the oondition as to obr , _ 

jections,) that “an abstract shall, as regards any objection 
or requisition, be considered perfect, if it supply the infor¬ 
mation suggesting the same, although it may be otherwise 
defective ” («*).. 

It is usual, and proper, in every case, to specify the day on Condition 
which the purchase is to be completed, and from which the 
purchaser is to have poeseesion (y), or (if it l>e in lease) ' atenmi - 
receipt of the rents and profits of the estate, and to pay in¬ 
terest (which may be reserved according to an ascending 
scale, (*) upon the purchase-money, if not then paid; and up 
to which day the vendor is to pay the outgoings. This con¬ 
dition, as to time, will not, however, in ordinary cases, be 
binding in Equity, unless time be declared to be of the- 
essence of the contract (a). It is generally thought be^to 
provide that the arrangement as to payment of interest and 
receipt of the profits, &c., shall hold, whatever may be the 
cause of delay in completion ( b ): and it was always considered 
that the purchaser must, under such a condition, pay interest 
during the time spent in clearing up the title (c): although, 
of course, it would not justify the vendor in wilful delay (<f); 
but where the expression was, “ if from any cause whatever Dej*y 44 (rv m 
the purchase-money shall not be paid on, Arc., the purchaser 
making default shall pay interest," &c., it was decided that the 
purchaser was exempted from payment of interest when the 
delay arose from the state of the title ; inasmuch as he had 
made no default («): in a modem case, at Law, where the* 
agreement was that the purchaser should pay interest from 

(■) BlocUo* v. lamt, S Hi 40; money, Lnru r. Sow* Walm A Co., 

SqmMv t. Mmtt, t MjL*a S1L 10 Ha. 118. 

(x) And bm iko 60*, CJl VOT. (e) 8m Grte nw omd ?. CkwrckiU, 8 . 

(y) A* fco Um m Ai irfng of « jo* But. 418; E M k v. Sjtpkmxon, 1 
Modoc*" Me 60A p. ISO. . ./ *■ Sm. A 8t ISO. 

(x) Hubert t. S*h*m y md M (d) & C.; me the. judgment In Dt . 
ACb.L.IUKittl. . Timm v. He Vim*. 1 Mao. A O. 888. 

(a) Vide Cb. XL («) Dtmmimf ?. Bmderem, 1 Dm • 

(i) " Completion " t> rook ooodi. O. k a M2 ; 12 Jar. 8*. > . . 

Uon. uu< ol tU . . 
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the day fixed for completion, if completion 11 should be delayed 
on Im part,” and the vendor and his truetee were ready to 
complete on the day named, but the purchaser was not pre¬ 
pared, and afterwards, when, the purchaser was ready, the 
vendors trustee refused to concur, it was held that interest 
was not payable after the latter date (/): in another case 
which has been much discussed (j), where the purchase was 
to be completed and the money paid on a certain day, “ but 
if the purchaser should fail in making such payment, then, 
from whatever cause the delay might have arisen," interest 
was to be paid at five cnit.; and considerable delay arose 
in making out the title, it was held, either that the purchaser 
was not bound to pay interest until a good title was shown, or 
that, if bound by the condition to such payment, he was en¬ 
titled to an equivalent compensation from the vendor: this 
doctrine, as wc shall hereafter see, has been much broken 


by later cases (/#); ami it may now be taken as well 
established, that the ordinary condition, whether with or 
without the words “ from any cause whatever," will apply 
to every case except where the vendor, notwithstanding the 
purchaser's active remonstrances, is guilty of wilful default, 
or of such gross and persistent negligence as is tantamount 
to wilful default In order, however, to avoid all possible 
question as to the scope and meaning of the condition, it tnay 
be prudent to frame it thus: “ if from any cause whatever, other 
than the wilful and capricious refusal of the vendor to inako 
out his title or to convey the estate, the purchase shall not 
be Completed on the specified day, the purchaser shall thence¬ 
forth pay interest on so much of his purchase-money as for 
the time being shall remain unpaid, and shall have no claim 
to compensation in respect of the delay in completion." 


The common condition that a purchaser," upon completion, 


</) Pern r. Smith, 1 Cat. k M. ▼. Oorfta, I Dwt. MS ; Vktxn v. 
' M4- . v M M W. MO) M Pokr 

; <*) De Yim4* lMSUme, 1 Mae. k *. Tvnmr, U Bmr. 584, WO- 

SM; ***** Ck XIH | me Hama ▼. M Bw. 52* ; L. K. 

1 ta bn w nrt . r» \ Ck.Jp.fOC; fad tuU Ch. 

» mr.iTL ' * XllL,*. 4, vfcme the efeot of tkfa 





•hall be let Into theiveeapt of the note end ptxjfiti," primd 
fiteie, refan ooJy to rents reserved on an ordinary tdSuncy; 
and where property waa described as “ now or late in the 
several occupations of H. R. and others,’* and parts of the pro¬ 
perty were subject to leasee for lives at low rente, of which 

0 # . 

the purchaser had no notice, it was held that the ordinary con¬ 
dition as to letting him into receipt of the refits and profits 
did not apply, and that he could not be compelled to accept 
the (itlo without a Compensation (t). 

.• 

The word " possession " is a floxiblo term, and does not * 
necessarily import a personal occupation. Thus, where the 
property, an orchard, was described “as in occupation of 
L. P,” and the purchaser was to have po*»e**ion on the day 
fixed for completion, it was held that lie could not insist on 
being put into personal occupation of the property (/). 
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* Wo may here remark that an agreement that if the pur- Umaj. 
chase-money were not paid at the time fixed for completion, 
the- purchaser should pay “ in lieu of interest upon the same a 
dear rent of l. per annum* 1 was not, while the laws against 
usury (/) were in force, deemed usurious by reason of the 
rent exceeding the amount of interest at 5 1. per cent, on the 
purchase-money (m); nor will the Court now relieve against 
an agreement to pay interest on an increasing scale varying 
with the continuance of the delay in completion (n); but a 
bond for the purchase-money carrying interest at more than 
U per cent, was formerly usurious (<>), unless protected by the 
2 & 3 Viet c. 87. We may also remark that the repeal .of 


(/) Hugh* r. Janet, 8DtO. F.ft 
J. 807; 31 L. J.N.8.81 
( k) Lake v. Dean, 38 Baev. 007. 

(/) Repealed proajSaotffely by 17 k 
18 Vkstc. SO..; . .? 

(*) Spmrrier v. Mdgm, I Vea. jua. 
587 ; AC. 4 Bra G. G. 86; and Me 
Deeding v. 1*A» * J. * ta ft*! 
Tidcker v. Vardan, 8 0>U. 168 ; and 
UmU t. Bidtfood, 7 B. and 0.453, 
abort) the Court held that futon pay- 
manta reserved under the aama of 


Interest, were in fact principal ; and 
aea notes to S. 0, 1 Mann k Bj. 143, 
151; Barry v. Nakam, 3 C. B. 841, 
654. Bee, however, aa to usury, Lame 
4 f w. ffotiod, 1 Dre. 537 ; ravaned, 8 
Jnr. N. 8. 288; ff H. L. Ca. 630 j 
Jam* v. kiec, Kaj, 831 ; ravaned an 
other grounds, 5 De .O. M. and G. 
4611 Aetna v. Ooofer, 18 Jar. 688. 

: (n) Herkeri.% M t h tr y , ^ <*+ 
8,1866, W. N. 160. : 

<•) Dtmr v. Sear, 3 T. R. 426. 
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Ou*|\ IV. the usury laws has not affected the jurisdiction of the Court 
- — ■ ■ to grant relief against unconscionable bargains (p). 

• 

Cmyjmio* It is usual, on a sale by auction, to provide, that the vendor 

shall, upon payment of the purchase-money, execute proper 
conveyances to the respective purchasers of the lots pur¬ 
chased by them respectively; such conveyances, &c., to bo 
prepared by and at the expense of the respective purchasers, 
and by them tendered for execution at a specified time and 
place. The condition is scarcely necessary; for the contract 
in itself given the purchaser a right to a conveyance upon 
payment of his purchase-money; and he it^primd facie, bound 
at his own expense to prepare and tender it ( 9 ). It may 
sometimes, where time is intended to be of the essence of the 
contract, 1 * well to stipulate that, in accordance with the 
universal practice, a draft of the proposed conveyance shall, 
at a specified time Indore the day fixed for completion, be 
furnished for perusal by the vendor’s solicitor. 


Coreouta by 
tru*toe* and 
mortgagee*. 


So it is usual, and therefore perhaps expedient, on a sale 
by mortgagees or trustees, to stipulate that they shall be re¬ 
quired to covenant only against incumbrances; but the con¬ 
dition seems to >>e unnecessary; and were it omitted, the 
purchaser, it is conceived, could generally neither insist upon 
any further covenants, nor refuse to oomplate upon the ground 
of the vendors declining to enter into them. 


Fu it is usual to stipulate that the rente will be received, 
and the outgoings discharged, by U»e vendor up to the day 
fixed for completion, and as from that date by the purchaser, 
and that if necessary an apportionment of such rents and out¬ 
goings shall be made between them. 

p 

Apportion Where land subject to a rent-charge is sold in lota, and the 
charge. owner of the rent is unable or unwilling to concur in an ap¬ 
portionment thereof under the provisions of the Indosure 

(?) Tflir v. ly*. 6 Ob/Ap. ( f ) B«f. 140,141, A* * tt* 
60S ; MWtr *. Otf* U ». IV ** 6M.4W, $S& • 


Apportion* 
xnent of ac¬ 
cruing rents. 

4* 

4 
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Acts (r), or to release the land offered for sale under the Chap.iv. 

22 & 23 Viet c. 35, it is usual to stipulate that each purchaser **** 8 ‘_ 

shall pay a specified portion of the rent-charge; and, if 
he desires it, shall procure an apportionment at his own 
expense. In such a case, the amount apportioned to each lot 
should be stated in the particular. 

If, whore property is sold in lots, any part comprised in Apportion- 
two or more lots be upon lease at one entire rent, or if all or 
any part of the property comprised in one lot, Ik; let together 
witli other property at one entire rent, and the consent of 
the tenant to an apportionment of the rent cannot be ob¬ 
tained prior to the sale, the conditions must provide for its 
ap|>ortionment (*); and, although perhaps not strictly neces¬ 
sary, where the intended apportionment of the rent is clearly 
s;>oeilied '/), it may, by way of precaution, 1 h; well to stipulate 
that the concurrence of the tenant, who is not bound by an 
apportionment wade without his consent, shall not re¬ 
quired (**). 

It may be well to remark here that where the reversion Apportion- 
on a lease is severed, and the rent is legally apportioned, the BeTrrtk nco 

assignee of each part has now, in res|>ect of the apportioned wvewion. 

rent allotted to him, the benefit of all conditions or powers of 
re-entry for non-payinent, as if they had been reserved to 
him ns incident to his part of the reversion in respect of such 
api>ortioned rent (x). 

Where leasehold property held under one demise at an Appottion- 
ontire rent is offered for sale in lots, provision must be made J^juuntiee 
for the* apportionment among the several purchasers of the ^ 

rent and liabilities under the lease. The lessor is reldom too. 
likely to concur in an arrangement, which, while it increases 
the trouble of collection, may lessen his security for the rent 
There is no plan by which such an apportionment may be 

(r) See 17 A 18 Vfct. c. 87, m. 10, « WatUr a Mavuie, 1 J. A W. 

U 181 . . 

<«) See Barn*# ▼. JltrrU, 1 («) D«y. VoL L, p. 473. 

Teant 480. {*) M A 88 VkA a 88, a A 

il 
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effected which ia wholly free from objection. Sometimes 
— ,' , cross powers of entry and distress are given to the several 

purchasers over the other lots; but where the lots are 

w ® 

numerous this is a complicated process; and the most ap¬ 
proved plan is to assign the lease to the hugest purchaser in 
value, and to require him to grant derivative leasee for the 
hole term, wanting one clay, to the purchaqps of the re¬ 
maining lots at the apportioned rente. 

Cn>p», ate. Upon the sale of land used for agricultural purposes, it 

may be often necessary to insert a condition as to the grow¬ 
ing crops Wing taken and paid for by tho purchaser: or as 
.to allowance Wing made for seed, manure, tillage, And such 
other tilings as, according to the local custom, are usually 
matters for allowance Wtween an outgoing and an incoming 
tenant. 

A 

If the property W in lease at the time of sale, tho pur¬ 
chaser will, of course, W subject, in these respects, to tho 
rights of the tenants: if, however, it be in hand, and nothing 
• W said as to the crops, they will belong to him from the day 
fixed for completion; and it is conceived that the vendor will 
not W at liWrty previously to remove them in an immature 
state: and of course, in the absence of stipulation, the vendor 
himself could make no claim in respect to seed, manure, 
tillage, 4 c. '• 

Fixture*. There should be a condition aa to fixtures (y), if the pur¬ 

chaser is to pay for any. In tho absence of any express 
stipulation, common fixtures ( z) 9 including such as are not 
strictly fixtures, will be held to be included ia a contract for 
sale ;.and will pass l»y the conveyance, ptiWw a contrary in¬ 
tention can W collected from the instrument (a). . 

A* 

if) 4» to ore Orton*, rid, Sfanmff r.BtdUf, 3 Ext*- *3 ; Bt 

*l/H Cfc. AO. *. *. ptrtt Liofd, l.lia * A. 4W j Hm 

iii JP A Qmimef, r. Um1<m, gaMkftU ; Bo* 88 ; 

‘♦TiXatlW. - iraauw vxIAhk i n * bl tu i 

r~>% (ft fl rrj rrttt n Ou 8m- if, 1 MO# r. '-MKiWlit « Ja CM ; 
f B. * CL HI; 3» W 4W , 

9 k (viv.ui.ixi A*. xi 11 n./~• m m&i v. . run v w 
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Payment far ti mb e r by the purchaser, if intended, must bo ci-p. iv. 
provided for by th$ aondi t iona (6). The effect of the general Boct ~ a ' 
condition hits been held to bo destroyod, as to lots A. and B., Tl “ bw - 
by a particular statement being appended to the descriptions 
of lota 0. and D. t that the timber on them was to be paid 
for (c). 

The expression “timber/* which means trees fit to be used b 

in building and repairing houses (</),* includes oak, elm, 
and ash, everywhere; and, by local custom, l»ecch («), and 
various other trees; even trees which are primarily fruit 
trees, aa cherry, chosnut, and walnut (/); no wood, however, 
is timber until of twenty years’ growth Qy). As a general 
rule, pollanbrwould seem not to be timber; if sound, however, 
they may be timber by local custom. A giant of “timber Timbcr liko 
and tirnber-like trees” includes not only ordinary timber, troC1, 

and such trees, as by local custom, are considered timber, 

% 

but even “theming*,” and the right of detemlining what 
are proper thinnings (/«); so also it would seem to include 
sound pollards (i). An exception in a lease of “all timber 
and other trees, but not the annual fruit thereof,” would 
seem not to include garden or orchard fruit trees, unless by 
local custom (fc); the term “fruit” being considered to refer 
to the mast of tirabor trees. 

Whore, on the sale of intermixed freehold and copyhfild Timber most 
land, it was provided, that the purchaser should not be 
entitled to have the quantities or boundaries of the two 
tenures distinguished, and he was to pay a specified sum 

J. M7 ; Boy4 V* Bkorft cfc, I* 21 ft (/) Duke of Ckandot v. Talbot, 2 
£q. 72 i Turner f, O u m uro n, L. R. 5 P. Wmi 606. 

Q. B. 307, mod rid « ig/N, Cfc. XII., . ty) Foster y. Leonard, Cro. EIU 1. 

sect. 4, vkffl th* It* M to ftxtarea, Jfc to whit Are nod whnt urn not 
sad the operation at th« BBU of Sal m timber trees, m Uo mf wood r. ffony» 

Act is more fully noticed. wood, L. R. 18 Eq. 806. 

(ft) Sag. 38 j eee Bigyinmn v, . (A) Gordon ▼. Woodford, 27 Beer. 
CXoaM.lftVea.Sl*, 603. . * ^ 

(e) Biffin** y. (Mwm, Msuyrd. (4 Aftfttii V UrnAm, WoodfaUV . 

(4) Woodfafl'e LendL and Tto., Laodl * Tea, 457, 7th ad. 1*4* 

436,7th ad. . aaalP. Wma.601 . . * f 

in) Aakrtn y. JUUr. 10 Seat. 441 (4) BmtUny. Ltfinin* 8 At 0.842. * 
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for the timber, this was held to bind him to the purchase 

* % 

without an-abatement, although, tiio boundaries not being 
distinguishable, he could not fell, a single tree. And in 
another case, arising under the same conditions, there was 
a like decision, although the entire lot was shown to bo 
copyhold: the Court holding that the contract was entire, 
and that there was often much value and enjoyment in 
the possession of trees apart from their soiling value as 
timber ( l ). 

It is a common condition, upon a sale by auction, and often 
upon a sale by private contract, that any misdescription, mis¬ 
take, or error in the particulars, either way, shall not avoid 
the sale, but shall lie the subject of compensation : and the 
condition usually proceeds to tix the mode in which the 
amount of compensation shall be settled. 

It has been held that such a condition must lie taken to 
contemplate and provide for o«/y such misdescription, mis¬ 
take, or error, as, in the absence of the condition, would be a 
ground for avoiding the contract (m); but, notwithstanding 
the condition, the misstatement, if wilful or designed, as it 
amounts to fraud, will, even at Law, render the contract void¬ 
able at the option of the purchaser: and, if it arise simply 
from negligence, Equity will refuse a specific performance at 
the suit of the vendor, if the error be not a fair subject for 
compensation 

And where there has been a band fide mistake in a matter 
essential to the contVact, as where an estate Mas inad¬ 
vertently stated to contain 21,750 acres, whereas it contained 
only half that quantity (o), the Court will refuse the pur- 
* chaser is suit for specific performance, holding it not a case for 
compensation, but for avoiding tho contract altogether. At 

* / 4* V 

, 'w • . «• 

(Z) (km r, Lommtt, *nd Cmt r. (») So,. & 

ZdBM, 9 Bm Hi, *49j coup*. (g)My IhrUm v. hft * 84 
; tHtc.kd.6Z. B 

if («) UdU y. Tmfi*, 8 H*. 27J ; .T<w* *30 ; mi «« 
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Law,cues have oec oi red,in which the opinion was entertained Ch» P . iv. 

that, however grew the negligence, the purchaser is bound, if_ 

there be no.fraud (p); but this opinion* has not been fol- 
lowed (q) : and the rule at Law seems now to be as laid down 
by Tindal, C. J. ; via, “ that where the misdescription, al¬ 
though not proceeding from fraud, is, in a mater&l and sub¬ 
stantial point, so far affecting the subject-matter of the con¬ 
tract that it may reasonably be supposed that, but for such 
misdescription, the purchaser might never have entered into 
the contract at all, in such a case the contract is avoided alto¬ 
gether, and he is not bound to resort to the clause of compen¬ 
sation : under such a state of things he may be considered as 
hot having purchased the thing which was really the subject 
of the sale ” (r). So, in Equity, the reasonable rule is, that In Equity, 
the contract is vitiated by & misrepresentation, "dam locum 
continctui” u asserting a fact on which the person entering 
into the contract relied, and in the alwence of which it is * 
reasonable to infer he would not have entered into it; Qr sup¬ 
pressing a fact, or not properly stating a fact (*), the knowledge 
of which it is reasonable to infer would have made him 
abstain from the contract altogether ( t ). 

And where a vendor, who has the means of knowledge, and 0r <**“*<} b y 

grotinrgU- 

is bound to use due diligence, misdescribes his property in gw*, 
any important particular, it seems probable that the facts 
would in themselves be deemed conclusive evidence of a 
fraudulent intention (tt): e. y., a statement that the estate was 
about one mile from Horsham, when in fact it was upwards 
of tliree miles distant ( x ); and, in another case, a material 
misstatement, Upon the sale of a house, as to the amount of 
tho ground rent (y); and, in & later case, a description of di¬ 
lapidated property, as “ good and substantial but u nfi ni sh ed 

<J>) Wright r.WUm^l Moo. 4 R (I) Pmtyord ▼. *it*ard f, 17 Boor. 

107 \ mA m J fOtr. Odd,, 6 Or. M; Swoidamd v. Doardcg, » Bo*f. . 
sad P. 718. 480. 

(«) Bog. 81. («) Sm 8ug. 28, * *?. 

. (r) Plight v. Booth, 1 fib*. KG. <•) Dmkt Smfjtk v. Wtrihg, 

870, 877 | om 8 CL A F. 708. lOuap.887.: 

(•) Torn** v. Bottom L. R 14 X* <*) MitU r, OM* 4 Car. h P, 718, 

184, L. R 8 Ok. Ap. 118. 
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taiMings'’ (a), seem to have been considered, at Law, to be, 
in their very nature, fraudulent. 



But a sale of property merely by its usual and known 
description, without alteration, addition, or comment, will 
bind the purchaser, although such description may in fact 
accidentally mislead him : for instance, where a house long 
known and rated as No. 39, Regency Square, Brighton, was 
sold in London by auction by that description, and the 
purchaser bought • it without previous inquiry, and then 
found that it was not actually in the Square, but in a aide 
street, commanding no sea view, and was a smaller house 
than the houses in the Square, he was held by Sir James 
Parker, V.-C., to his bargain (*«). 



In this case there was that degree of apparent hardship 
and mistake which might, without much difficulty, have 
induoad the Court to decline to exercise its discretionary 
jurisdiction: but the decision, it is submitted, was correct. 
It was, no doubt^ a hardship upon the purchaser to be 
obliged to take property of a less valuable kind than that 
which he fancied he was buying; but it might liavc been 
an equal or greater hardship on the vendor to throw the 
property back upon his hands, and so to deprive him of the 
advantage of those bond fidt biddings at the auction, which 
immediately preceded the bidding upon which the house was 
knocked down to the purchaser. If a man choose* to enter a 
public sale room, and to bid for property without previous 
inquiry, and therefore evidently not with a vie* to personal 
occupation, but as a more speculative investment, relying on 
bls own imperfect knowledge or recollection of its particular, 
features, and then finds that he has made a mistake, all that 
can be said is, " qui vult decipi , dsoipiatiut" It however, the 
^vertisemeat or particulars bad omtah^^gt raferajK* 


"" f. 
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to Regency Square as possessing those peculiar advantages 
—such as & sea view—which, although enjoyed by the 
houses generally, were not enjoyed by No. j}9 in particular, 
such reference,,, although strictly correct in feet, would 
probably have beep held t# savour sufficiently of deception 
to deprive the vendor of the assistance of a Court of 
Equity. 


Cfap. IV. 
3. 


Where a house known as No. 58, Pall Mall, but which Smnion 
in feet was built at the back of No. 57, and oouunu- 
nic&tcd with the street merely by a passage, was sold by 
auction, not merely as “ No. 58, Pall Mall,” but as “ No. 58, 
on the north aide of Pall Mall, opposite Murlbowiujh House** 
the Court held the case to be one of misdescription, and not 
to fall wifliin the authority of the Regency Square case ( 6 ): 
and the casee seem to be distinguishable on this ground, viz., 
that in the former there was a mere description of the 
property in those terms in which alone it could be properly 
described; whereas, in the latter, the ordinary' description 
was so amplified, as apparently to involve an assertion by 
the vendor that the premises actually occupied a specified 
desirable locality. 


If the intending purchaser do not rely upon the particulars 8o If he test 
or statements of the vendor, but examine the property in 
person or by his agents, he cannot, in the absence of direct 
fraud, contend* that he is deceived by the representations of 
the vendor as to any point upon which he has thus tested 

their aocuracy (fc); but if the misrepresentation be of such a 

• « % ’ 

nature as not to be apparent on a personal inspection, and 
the purchaser relies upon it, the mere fact of his having 
examined the property does. not necessarily make the 
contract binding upon him (d). . 

. V * • • * . 

^ * 

It may, however, be'Collected from the caaes at Law and CW of 

• •, material mis» 

(&) Btantom v. g Uhrwfl, X fa. ft . Jmmmgt v. 17 far. 234 ; , 

O. 8W. - * IK G.M. * «.!*. 

(c) Sm SmUi, 8 CL It W) Amu, t. Bmmtk, b. K « Ok. 

P. 2i2 ; M. th. judgnwe* b> CUp. Ap.L . 1 " ‘ 

Am t. SUM*, 1 Bmt. 149 1 iad ■ '■ 
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Ojjtg lVL in Equity, that, independently of fraud, and on the mere 

- ground of the materiality of the misdescription, tho usual 

condition as to compensation will not avail in the following 
cases, via:— 


Where 



nature; 


U of 


1st. Where the property is not of tho same description 
as it appears to be in the particulars; as where long lease¬ 
hold is described as freehold (r ); or copyhold is describ'd as 
freehold (/) : unless, by reason of the fine, &c., being fixed 
and nominal, and the right to minerals and timber being 
in tho tenant, tho customary tenure is in fact equivalent to 
freehold (rj ); or where land which was formerly copyhold 
and has been enfranchised under the Enfranchisement Acte 
but remains subject to the rights of the Lord in respect of 
minerals, is described as freehold (7<); or where an under¬ 
lease is sold as an original lease (t); or as where, upon the 
sale of an estate let at lease on a rack rent, such rent is 
described as a ground rent (/•); or where the occupation rent 
is overstated, or so stated as to mislead (J); or what is 
described as a freehold ground rent is in fact only a sum in 
gross secured by personal covenant (m ); or as where a 
house, composed externally partly of brick and partly of 
timber and lath and plaster, is described as a brick-built 
house ( n ). 


or not 

identical ; 


2ndly. Where the property, as described, is not identical 
with that intended to be sold: as when a vendor, intending 


(e) See and con«ider Drotcnc v. 
Pcnton, 14 Vea. 144. 

. {/} AyU* v. Cox, 16 Bear. 25; 
Upperion w. Nicholson, L. R. 6 Ch. Ap. 
456; L. R. 10 Eq. 228, and vide infrA. 
Oh. XVJII., ■. 9. 

ip) Price v. Macaulay, 2 De G. M. 
ttd O. 139; ni is nch eaaee the 
•fleet c i the Copyhold Enfranchise- 
mart and the pro viatem aa to the 
liwmite «f urih—K rot now be 

(A) Vpprtm * tfichUo+t vhi 
iuprA. 


(*) Madclcy v. Booth, 2 De O. k S. 
718 ; Late v. Urtwin , 16 Sim. 377 ; 
but aee Darlington r. Hamilton, Kay, 
550 ; Bartlett v. Salmon, 1 Jur. N. 8. 
278 ; reverted 6 De O. M. k G. 35 ; 
BrumfU v. Morton , 3 Jur. N.8.1198 : 
and ate, too, Bapferd r. Oriddle, 22 

Baev. 477. 

(k) Stewart *. AMioUm, 1 Mar. 26. 

(l) Dimmock v. fUdUtt, L. B. 2 Ch. 

Ap. 21. *,«• * 

. <») JPmmv.MhIO JmBr.8. 

473, Kxtk. CU 

(a) Powett w, DoMU, Stlf. 29, 
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to sell Na 2 in a street, described it ae No. 4, the pur¬ 
chaser, although No. 2 was the same description of house 
as, and in better repair than, No. 4, recovered his deposit 
at law (o). 

• 

3rdly. Where a material part of the property described 
has no existence, or cannot be found (j »); or where no 
title can be shown to it; as when, upon the sale of a 
leasehold house and small yard adjoining, the yard was 
not included in the lease, but held from year to year at 
a separate rent («/). 


4thly. Where the misdescription is upon a point material 
to the due enjoyment of the property; as when, upon the 
sale of a lease of a house and shop, the particulars merely 
stated that the lease contained a restriction against certain 
specified trades being carried on upon the premises, whereas 
in fact several other trades were forbidden (/■): so, also, 
where uj>on the sale*of a piece of land described as " a first- 
rate building plot of ground,” no notice was taken of a 
right of way passing over it (*), or of an underground 
watercourse which third parties had liberty to open, cleanse, 
and repair, making satisfaction for damage thereby occa- 
• sioned (t ): or where a reservoir and waterworks were 
described as yielding a specified yearly rent exclusively of 
the land and buildings, and it appeared that this rent 
consisted of water rents paid by the occupiers of houses 
separated from the reservoir by property over which the 
vendors had merely a right of waterway under a yearly 
licence ( u ): or where a manufactory in a town abounding 
in springs was described as “well supplied with water,” 
when in fact there was only an artificial supply from 


(«) Leach r. A futlett, 8 Car. A P. 
115. 

(p) &obi**on v. Musyrooe, 2 Moo. A 
11.92. 

to) DcMl v. Uutehineon, 2 Ad. A 
£. 858. 

(r) PUjkt v. Bootky 1 Bing. N. C. 
870; «» VijnoUee t, Bowen, U Ir. 


£q. B. 194, 196. 

(«) Dulcet v. Blake, 4 Bing. N. C. 
463 ; and • etGibeon r. UE*U, 2 Y. A 
C. C. C. 542. y , 

(() Shacktdon v. Suidift, 1 DeC. A 
B. 602. 

(a) Price v. MucovUy, 2 D« G. 
M. A 0. 839. 


Chap. IV. 
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\ Watonrorics Company upon payment of a heavy annual 
rate («): or where property is described as " freehold ” 
and it is in feet subject to undisclosed restrictive cove¬ 
nants (y). 


Or where 
wriom mb 
dweriptlon aa 
to quantity ; 


othly. Where the misdescription as to quantity is so 
serious that it is no longer a fit subject Jbr compensation ; 
as where the estate was said to contain “14 acres more 
or less,” and it was found to contain 27 acres (c); or 
where the acreage was given 8$ 21,750 .acros, when it 
was in fact only half that quantity (a); and there may 
bo cases where from the use intended to be mode of the 
property by the purchaser, or from other circumstances, 
oven a trifling deficiency in quantity, may not be a tit sub¬ 
ject for compensation. 


or amount of 


cannot bo 
estimated. 


Cthly. Where the misdescription is of such a nature tlmt 
the amount of compensation cannot be estimated; as where, 
on the sale of a reversion, expectant on the decease of A. 
in case he should have no children, his age was described as 
G6 instead of G4 (fc); or a*> wherej^ the salo of a wood, the 
-particulars erroneously stated that the average size of tho 
timber approached 50 feet, the number of trees not. being, 
stated (c); or as where the particulars stated the premises to 
be in the joint occupation of A. and B. as lessees, when in fact 
A. was only assignee of the lease, and B. was a mere joint 
occnnier (d) ; or as where the right to coal under the estate 
was Aown to be in other parties, and no means existed of 
determining its value (c); or as where .property was described 
as "now or late in the occupation ef XL R. and othei^” and 


p 

(*) Uyland v. lUinfieortX, 6 Jo t. .ft BMrWMtf V. AoMu, Moo. ft M. 

S. & 8U ; S Do G. T. ft Jo. 24S. ; ££l; uIm 8 a ft£ 

(jr) 8 m Pieitpt r. CaldcltuglL, L. R. - (e) Lari Br tt U 1. Rom m& rai tt, 

4Q.B.198. , 296. 

« JX* t. ScriL. i Yuang ft q/‘ U) Bidgw* 1 Kmc. ft 

Hb«9ft ' ' 6. IN i bat ■# «W v. PtU, S 

4 an.ftaWrMMtaro.Aten, 

HI., w « .. )D.au ,# 7 



•u*od i»/m. 




W 


5WJ7 


20 L. T. 10 4. 
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it was in feet subject to lessee for lives at low rents which 
were not disclosed (f). 


The condition aa. to compensation usually provides that 
the amount shall be sottled by arbitration; and, frequently, 
that any dispute arising under the contract shall be similarly 
referred. It has been held that an action lies for breach of 
such a stipulation (g). 


And it may bo observed, that whore the vendors arc 
trustees they are not justified in allowing compensation for 
their own errors, and a Court of Equity will refuse to act 
ujm)h a clause to that effect in the conditions (It). 


Instead of tho usual condition providing for compensation 
in the event of any omission or misdescription in the par¬ 
ticular, a condition is frequently inserted that in such a case 
no comj»en8ation shall be allowed by the vendor. In one 
case, where land was descried as containing la. 2r. 8p., and 
the vendor showed a tide to only 3r. 24p., it was held that, 
under such a condition,We purchaser was liound to complete 
without compensation (i). So where, by an unintentional 
' error, land was stated to contain 7,G83 square yards, but in 
fact contained only 4,350 square yards, and tho purchaser, 
notwithstanding the conditions, insisted on compensation, 
though the vendor offered- to vacate the sale, specific per¬ 
formance waa decreed at the suit of the purchaser, but upon 
payment of the whole of the purcliase-money and costs (t). 
But such a.condition, if relied on by a vendor seeking to 
enforce specific performance, can bo held to apply only to. 
trivial errors; and not to preclude a purchaser from the right 
to compensation for a material deficiency in the quantity 


(/) Hughes Dt G. F. A S94 ;) Hobson v. JWf, 3 Bear. 17. . 

Jo. 307. W (0 AVcotf ▼. OmUtrs, 11 C. B. 

(g) Livingeto* W. Haiti, 1 Jiff. N. & 996 ; and mo Ldhhridgs ▼. Hirkmsm, 

694, Q. B. ; 2 a L. ». 1096. 2 J or. N. a 172. 

(h) White r. Cuddo*, 8 CL ft F. (1) CardUqhg r. Chess* orough, 8 
766 ; (but ioo II ill v. BuckUy, 17 Vss. Jar. N. 8. 685, 755. 
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ch^rv. 


An to <leed* 
mid Attend 
onpius. 


What docu- 
ments the 
purchaser Is 
entitled to 
have oove- 
nan tod to be 
produced. 


Stated, as where the property was stated to contain 753 
square yards, but in fact contained only 573 square yards (!); 
or from avoiding the contract where the misdescription is of 
such a nature as not to be a fit subject for compensation. 


In the absence of stipulation, a vendor is bound to produce, 
at his own expease, the originals of all deeds and other in¬ 
struments necessary to verify the abstract (w); except copies 
of court roll, and such instruments as are upon record (*i) # 
or have been lost (o) or destroyed; as respects all which ho 
may verify his abstract by secondary evidence (/>): ho must 
however, as a general rule, in order to render copies admis¬ 
sible in evidence, prove the execution, and delivery of the 
originals ( 7 ); which, when deeds are lost and the witnesses 
are unknown, is often an insuperable difficulty. When the* sale 
is completed, the purchaser, if he cannot have the original title 
deeds, is entitled to a covenant to produce them, and to attested 
copies of the originals (/•): this right, however, does not seem 
to extend to old deeds not necessary to make a title («); or 
to copies of court roll, or instruments on record, unless (as 
respects the covenant for producti<|^ 4 ^ e y are m vendor's 
^possession or power (/); or to documents used merely as 
negative evidence (a); and now by the Vendor and Purchaser 
Act, 1874, in the completion of any contract of sale of Imul 
made after the 31st December, 1874, and subject to any 
^stipulation to the contrary, the inability of the vendor to 


3 

(l) Whitmore v. Whitmore, L. R. 

8 Eq. 008. 

(m) Berry v. Young, 2 Eep. 640, n.; 
Sug. 447. 

(*) Cooper x. Emery, 1 Ph. 888. 
It mods doubtful whether the role 
extends to deeds inrolled merely far 
safe custody, and not under any sta¬ 
tutory provision; see 9 Jann. Conv. 
by Sweet, 16. 

(•) Horror. Phillip*, 2 Atk. Ml; { 

as to rbd to sufficient evident* of. 
W see' Green r. Me* 14 film. 
SiHFitmaUerPmaffs, 10 Cl ft F. 
968 ; Hmix. Bnrt, HuU BfnhU 
x.Bmrgon, 4 Beer. 90? kkhmrdi x. 


Levis, 11 C. B. 1085 i Reg. x. Saffron 
JJiil, 1 EL A B. 98; Abbott v. 
Gcraghijf, 6 Ir. Jar. 49, L. C. 

(p) See as to a recital being under 
the circumstances sufficient secondary 
evidence of the recited deed, Moulton 
t. Edmonds, 1 De O. F. ft Ja 246/ 
{q) Hr pant r. Bmk, 4 Bass. 1; 
see, however, as to this, to/rA, Ch. 

VI1L 

Jr) Bongkton r. Jew#, U Vee. 17ft 
%) Dors x. Tnehsr, 6 Ves. 460. 

(0 KidsfVHOh.Xm.aft 
(«) Bee Cooper x. Em#p , cited in 
1 Hayes on Cone. 678. 
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furnish the purchaser with a legal covenant to produce and Clap. iv. 

furnish copies of documents of title, is not to be an objection -L. 

to title, in case the purchaser will, on the completion of the 
oontract, have an equitable right to the production of such 
documents ( x ). A legal covenant is, of course, a covenant 
so framed as to run with the land at law; but it is by no 
means clear what is meant by an “ equitable right to produc¬ 
tion,” or how siich a right can be enforced, except, perhaps, 
against a holder of the deeds who took them with notice 
of the liability to produce them. The Act does not contain 
any definition of the term “ landand this rule cannot, it 
is conceived, extend to a contract for sale of an incorporeal 
hereditament. 


Previously to the late Act, the attested copies and deed ^ 
of covenant had to be prepared at the expense of the expense to be 
vendor (y): if he wished to exclude, or to derogate from, the 
purchasers rights in the above respects, he must do so clearly 
and explicitly in the conditions: but in one case* a condition 
that all attested copies, «fcc., which the purchaser might 
require, 41 for the purpos#of examination with, or verifying * 
or proving the abstract, should be sought for and procured* 
at his expense,” was held to preclude him from requiring 
on completion attested copies of the title deeds at the 
vendor’s expense ( z ). At Law, a condition that the deeds 
of covenant shall l>e procured by, and at the expense of, the * 
purchaser, was held to throw upon him the risk of being 
unable to obtain them, the vendors having procured produc¬ 
tion of the deeds for the purpose of verification («). But 
now, in cases fal l ing under the late Act, such covenants for 
production as the purchaser can and shall require are to be 
furnished at his expense; and the vendor is only to bear the 
expense of perusal and execution on behalf of and by himself, 


(x) 87. & 88 Viot c. 78, iect 2. ♦ • (o) Gabriel v. Smith, 10 Q. B. 847 ; 

(y) Houghton v. Jewell, 15 Vee. 170. bat Me end compere Otbome v. Hat- 
( 2 ) Abbott v. HameU, 2 Jar. N. B. rty, 7 Jar. 222, V. C. K. B.; Cotton 

081 ; and m« Strong v. Strong, 4 Jar. ▼. Scudamore, 1 K. A J. 821. 

N. 8. 943 : oed quart- 
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and on behalf of and by necessary* parties other than the 
pu&hasor (6). It win be observed that this rale does not 
provide how the expense of attested copies is to be home; 
so that, in the absence of stipulation, the vendor, jt is con¬ 
ceived, will still be liable to prepare and furnish them at his 
own cost When property is sold in lots, H is almost the 
invariable practice to throw the expenses of attested copies 
upon tho purchasers; and k solicitor would generally incur 
personal liability by omitting a condition to that effect: tho 
condition, if so intended, should expressly provide for the ex¬ 
pense of all attested copies, whether required for the verifica¬ 
tion of the abstract, or for any other purpose (c). Particular 
care to insert proper conditions as to deeds should l>e^akcn 
upon the sale of a part only of an estate in mortgage, when 
the purchase-money is not likely to pay off the incumbrance: 
a deposit of the deeds with some third party, for the joint 
benefit of the mortgagee and purchaser, will, if acquiesced in 
by the mortgagee, be the most eligible arrangement (//). 


On a sale in lots, it is generally requisite to provide for 
the ultimate custody of the deeds^ which, in tho absence of 
stipulation, go to the purchaser of Che lot largest in value (f); 
or rather, it is conceived, to the purchaser whose aggregate 
purdhase-moncy of land held under Hi© same title amounts 
to the largest sum If, however, there be any lot which 




may fairly lie considcicd a principal lot, the purchaser of it 


is usually made to take them and covenant for their pro¬ 
duction: where the intention is that they shall belong to 
the purchaser whose purchase-money amounts to the largest 
sum, it may occasionally be well to provide for the con¬ 
tingency of the tw'o largest purcliaaers buying to an equal 
amount. The expression “ hugest lot” in such a condition 
means the lot of largest superficial area («). Under a con¬ 
dition giving tho deeds to the purchaser of the u largest lot, 0 
he is or, bourse entitled to them as against the punjhiser 


(I) tt k ft VW.«. T8, •«< 
If) Sm MJ* •l&riuU, 

KB. Ml. * r " 


1 J«r. [t) BtOtiphf.il KW. 1 
J. 19. 


K .ft 
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of lots of i)atg?r n *g{fs$»to area (/). .Such * , condition 
fixes, hy its acreage, 'though *wt by name, the lot which is 
t<? cany w^th it jthfilight to the deeds. When the vendor 
retains any.pvt of the estate to which the deeds relate, he 
is now, subject to any stipulation to the contrary in the 
contract, entitled to retain them (y). 


• * a 9 9 

Every condition intended to*relieve the vendor from his 
primd facie (A) liability to deduce a marketable title, and 
verify the abstract by proper evidence at bis own expense, 
must be expressed in plain and unambiguous language (i). 


Far instance, a oondition that lie shall not be lx>und to 
produce any original deed or other document than those in his 
possession and set forth in the abstract, was held not to relieve 
him from his liability to verify the abstract; for von covrtat 
that, because he has only certain specified deeds in his pos¬ 
session, he cannot prove his title (A). But where a contract 
provided that the purchaser should admit the vendors heir¬ 
ship to the last owner upon a copy of his pedigree, and should 
not require any further evidence, the purchaser was forced to 
accept the title, although the copy of the pedigree failed to 
trace the heirship ( I ). 


*• 

So on an agreement by a vendor to sell a lease “ as he held 
the same' 1 for twenty-eight years, a condition that the pur- 

4 


if) SgaU v. /adman, 21 Baav.110, 
following % dwM l l at Laid Eldon 
in Kmnaird n Christie, ib. Ill; and 
tide infrd% Ch. XXI., sect 5. 

. if) 87 & S8 Viet, o. 78, and vide 
ie/rd, Ch. XlfT., sect 7: 

(A) 5 B. 4 Ad. 

<92; Doer. Station, 1M.4W. 695, 
701 rAB v. Mg, 4 Maim, a 6. 
410 ; WorMmgton w, .Warrington, 6 
C. B 686 ; alikr, M mgarda goods, 
Marie* v. AtUmbortmgX, A'Xxch. 500, 
■m 514 i bat mm Biamt v. Manyai, 
17 Q. B. 281. Tha nature of tha 
subject-matter of ttif aonkaoft may 
vary tha rula, aa on aa agraamant to 
VOL. i. 


buy the benefit of a proposal for a 
leaae, Baxter v. Conolly, 1 Jac. ft W. 
676 ; and sec as to restrictive con¬ 
dition*, Lethbridge r. Kirkman, 2 
Jur. N. S. 372 ; Strange v. Jfaiclxs, 
& 888 ; Phillip* v. Caldcleugk, L. R. 
4 Q. B. 169. 

(i) Otborne v. Harvey, 7 Jur. 229, 
V.-C. K. B.; and aaa Clarke r. Faux, 
8 Russ. 320 ; aqd Morris ▼. Keardey, 
2 Y. ft C. 139. 

(A) Bouihby v. Hutt, 2 MyL ft 0. 
*207 ; and ana 2>*AV. ZWrf, 1 BH 
N. 8. 665 ; Otborne r. Harvey, taped, 

. (I) AfoaA t.'Broioas, 9 Jur. N. a 
411, V..a Stuart : md gmemr. • • ; 

. L " 
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cUrW. chaaer * should not require the lessor^ title, v^ftald not, it 

_appears, prevent the Utter from showing that the lease was 

invalid (m). * So on a sale of an underlease, a condition that 
" no requisition or inquiry shall be made respecting the title 
of the lessor or his superior landlord, or his right to grant 
such underlease,” was held not to preclude the purchaser 
from objecting that the lessor, having mortgaged the premises, 
had no power to grant the underlease (n). 


Where idmplj * 
described as a 
lease. 


So, upon a sale of an underlease, described simply as a 
lease, a stipulation that the vendor should not be called upon 
to prove his title, was held to l>c inoperative when it appeared 
that the original lease comprised other premises, and contained 
covenants embracing both properties and exposing the pur¬ 
chaser to eviction through the default of the holder of such 
other premises (o). And where the interest, being an under¬ 
lease, was offered for sale without intimation of tho fact, the 
defect was held fatal, although there was a condition that tho 
purchaser should not call for the lessor's title (p); but this 
doctrine has been impugned in later cases (q). 


So where leaseholds were stated to be sold 11 by order of 
the executors,” but were in fact sold by the administrator 
de bonis non of the testator durante absent id of his next of 

A* 

kin, it was held that the title could not be forced upon the 
purchaser (r). 


(v%) Sec Sug. 369, and sec judg¬ 
ment In Shepherd ▼. Kratify, 1 Cm. 
M. & R. 127, 128, <lisaj•proving of 
Spratt v. Jeffery, 5 Man. * R. 188; 
'a n d see Wheeler t. Wright, 7 M. k 
W. 3$9, 362 ; but see 2 ColL 341 ; 
and Burnt v. # Btntlcy , 5 l)c U. 4 8, 
526 ; see Muegrmtt v. McCullagh, 11 
Ir. Ch. Hep. 496; Burnt v. Pocock, 
Ii. & 1 Bc|. 428 ; L B* 1 Ch. Ap. 379. 

(») Waddell ▼. Wotfe, L. R. 9 Q. B„ 
«5, mOride tyfcd, p. 160; and V. A 
IfeJ* 1874, 37 4tt$ VIci. c 78, 

▼. PU*k 8 C.- & 978; 


see PiUles r. Booker , 3 Madd. 193 ; 
Darlington r. BamUtsn, Kay, 517. 

(p) Madelcy ▼. Booth, 2 De O. k 
8. 718 ; see also Drumfit v. Morton, 
3 Jot. N. 8. 1198. 

(?) 8ee Darlington r. Hamilton, Kay, 
657 ; Bartlett y. Salmon, 1 Jur. "Sgf* 
277, V.-C. W.,rorasecLflI>e W * 
0 . 88 . - 

(r) Webb t. O. M. k 

O. 876, orerrulinf V.-C. a, 8 Bma. 
A O. 883 1 and see too CV«se t. AWf 
2 Jur. N. a 688, wbefe the condition 
did not point dfcuety * the objee- 
tlon. 


< 
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Se yhye<lie oo n di t kns «Uted that the property was settled cwp.iv. 
on A. for life, with remainder to her chUdren, with a trust for ••****** 
sale on ter death, and that, the sale being in her lifetime, the For ooncur - 
children, their assigns or trustees, should join in the con- p*rtfe« who 
veyance, and it appeared that the children had settled their £J^£tent. 
shares, and their trustees had no power to concur, the pur- 
chaseV recovered his deposit (s): and an express agreement 
to make a good title has, at Law, been held to bind the vendor 
to remove defects in title, which were known to both parties 
at the date of the contract, and which were in their nature 
removable (t). 


In the absence of express stipulation, the common condition, Am to raciuia 
as to recitals being evidence, would not, it is conceived, bind denoo. 
the purchaser to accept recitals as evidence of conclusions of 
law (u): nor would it seem to preclude the purchaser from 
proving aliunde the inaccuracy of the recitals as to mattcra 
of fact. Whether this would be precluded even by the ex¬ 
pression "conclusive evidence,” may l»c doubtful; at any 
rate such a condition would not avail, if it contained any 
misrepresentation upon the point in question (x). 

The conditions usually provide that deeds more than Aitodeeda 
twenty years old shall 1>e conclusive evidence of ever}'- 
thing stated, noticed, assumed, or implied therein. Where evidence, 
the condition was that they should l»e evidence of cvery- 
thing recited or stated, it was held that, in older to bind 
a purchaser, the statement ought to Ihj something alleged 
by way of direct recital, and not mere matter of infer¬ 
ence (y). (Jf couree such a condition would not be suffi¬ 
cient to make sub-recitals evidence. And now, in the 
completion of any contract of the sale of land , male 
after the 31st December, 1874, and subject to any stipu¬ 
lation to the contrary in the contract, l-ecitals, statements, 


(•) MonUy v. Hidt, 17 Q. B. 9L 
it) Barnttt v. WKtfUr, 7M.4W, 
804. 

(u) 9 Jarm. Conr. by 8. 4; Goold 
v. WkiU, Kmj, 688. 


(*) DrytdaU v. Macs, 5D«0. M.4 
O. 108. 

(y) Uuckanam ▼. PeppUio*, 4 Com. 
Ben. N. 8. 40; 4 Jur. N. a 414. 

K. * 



1 



mi<SMmptioo£<£ fecte, matters, parties *»tamed in 
vdafd e , instruments, Acte of Pfciitemani, or statutory dada- 
Imfiotui twenty yetis old at the date of theoontract, tie, 
nnieee and exoept so far as they shall be proved to be 
inaccurate, to be taken to be sufficient evidence of the 
truth of such facts, matters, and descriptions (a) ; but this 
rule, which does not bind the purchaser to accept’mere 
matters of inference, is less comprehensive than, and in 
practice is not likely to supersede, the ordinary condition. 


Where the evidence of some fact on which the title 
depends is insufficient, and there are no better means of 
verification, it is frequently provided that the purchaser 
shall l>e satisfied with a statutory declaration confirmatory 
of the title in the point in which it is defective. If such 
declaration has been actually made, it should be referred 
to and identified as a subsisting instrument If it has 
yet to be made, its pro]>osed effect should be clearly stated; 
or, which is better, a copy should be referred to: and, if 
practicable, the proposed declarant should be specified; a 
clause being added, providing for the substitution of some 
other competent person in the event of the death, refusal, 
or incapacity of the person so specified: and there should 
be no question as to the competency of the declarant to 
speak to the facts which he alleges (t). Where, as fre¬ 
quently happens, the declarant states what he cannot pos¬ 
sibly know except by hearsay, his declaration is of small 
value as evidence. 


bond And the author conceives it to be a general rule, and it 
is cmc which he has constantly enforced in practice, that a 
vendor, to the best of his information, is bound to answer 
all relevant questions put to him in respect i6 the prgjffty 
whiqh he has contracted to sell,' or the titietbdreto; unless 
the prvmd facie liability in this raped; is *<d$ires8ly nega- 
by the conditions: and that ajpmdtthft that a pur- 


• * 
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chaser shall he - Satisfied w&h certain specified ..evidence 
merely provide* ibr ca neomed absence of bettor evidence; 

and does not enable the vendor to keep back such better 

< • 

evidence, if he actually has it, or to withhold any informa¬ 
tion which ttay be in his possession. 




The following point often arises in practice. A large 
estate in the same, locality has been acquired from time 
to time, and is held under a variety of early titles. Up¬ 
wards of twenty years ago the whole was put into settle¬ 
ment, and has been since held under such settlement It 
is now. put up for sale in numerous lots, and it is impossible 
lo identify the modem with the ancient general descrip¬ 
tions. The vendors accordingly sell under a mere condition 
that evidence of twenty years’ possession shall be evidence 
of identity of parcels. The vendors’ solicitor then, almost 
at random, as respects each particular lot, selects from the 
early titles such a title as lie considers to be appropriate; 
and supplements it by the general settlement, and the 
su isequent assurances (if any). The purchaser calls for 
evidence of identity, and is offered a declaration of twenty 
years’ possession. Now such a declaration, referring as it 
does merely to a possession subsequent to the union of the 
titles, obviously cannot show, or tend to show, that the 
lot is held under one rather than another of those several 
prior titles, the assurances in which are expressed in terms 
capable of comprising such lot. The declaration and con¬ 
dition can, it is .submitted, only bind the purchaser to 
assume that the lot passed under some one or more of 
the several possibly relevant prior titles; and as the vendor 
cannot show which in particular is the true prior title, it 
may be well contended that he is bound to abstract all. 
Such a liability might in many cases be very serious; and 
should, where circumstances require it, be guarded against 
by a condition more stringent than the one in ordinary 
use. It must also be borne in mind that ip a case such 
as is above supposed; the doubt as to under which of several 
titles a particular lot is held, affects it with the aggregate 
imperfections of all such prior titles. 


As to deck- 
ration of 

fn proof of 
identity of 
lands held 
under several 
titles. 
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But though mere general or doubtful expressions, sug- 
geefcing, but not specifying, a flaw in the vendor's title, 
may not bind the purchaser (c), he is bound by a clear {(l) 
stipulation as to title (e), e. g. t an agreement by assignees 
of a bankrupt to sell his estate “ under such title as he 
recently held the same, an abstract of which may be 
seen” (/); or that the purchaser should only have tfie 
receipt and conveyance of A. (an equitable mortgagee), 
and the assignees (g ); an agreement by ordinary vendors 
to convoy "such title as they have receivod from A. and 
•B.”(A); and a condition that the purchaser should accept 
the vendor’s title “without dispute” (i); or should accept 
“such title as the vendor has” (A): so, an agreement that 
the lessor's title shall “not be inquired into," has )>een 
held to preclude objections arising on the face of documents 
procured by the purchaser aliunde ( I ); so, where a breach 
of trust, invalidating the title, was clearly stated in the 
conditions (m); so where a purchaser w'as precluded from 
objecting that no payment had been made for twenty 


ye) See EdwanU v. nVohcwr, L. 
R. 1 Eq. 68. 

(< d) Staton v. Mapp, 2 ColL 056, 
662; Forster v. Hoggari, 15 Q. B. 
155; Worthington v. Warrington 5 
C. B. 636 ; Letkbridjc v. Kirkman, 2 
Jar. N. a 372. 

(c) But *ee Darting Ion v. Hamil¬ 
ton, Kay, 658 ; infrd, n. (1), *d qu. 
(/) Front v. RVi^Af, 4 Madd. 364. 
(y/ Groom v. Booth , 1 Dre. 543. 

(A) Wilmol v. Wilkinson, 6 B. A C. 
606; Athvorth v. Monnsey, 9 Exch. 176. 

(*) Duke v. Barnett, 2 Coll. 337 ; 
. and MpUoy v. Sleme, 1 Dm. k WaL 
685, agreement bj A. to leaae for 
u the longest term he oould grant ," 
and aee Anderson r. Higgins, 1 J. 
AL71B; and Lord St. Leonards’ 
remarks, V. k P. 374, on CaUdl v. 
CorraU, 3 t. .k C. 413, and *m 
Com * v. 0*4.4 M. k W. 784 j 
bmimoniooBsmkkrJJks, 14 Jar. 881 
It) Xtf" ▼. to u T. 

an, v..o. w.; »m| r. nau, v n, 

JC.P.W. • 


(J) //««€ ▼. Bentley, 6 Do G. k 
8. 520; tee, however, Darlington v. 
Hamilton, Kay, 550 ; bat there, the 
stipulation in the condition did not 
prechide “inqairy”in other quartern ; 
it waa merely directed against requi- 
■itioDi on the Tender to pro re the 
title. And aee comment* on Hume v. 
Bentley, and Darlington v. Hamilton 
in Waddell t. Wolfe, LH8Q.R 
515, where the word H inquiry " waa 
treated aa convertible with “ requid* 
tion/'andthe condition waa held not to 
preclude inquiry aliunde. The doctrine 
laid down in the aeoond paragraph of 
the judgment in Da ri mgO m ?. Zfoattf* 
(on that whatever may be the termeof 
the eondHkn of aale, If the 
obtqin Inlowation aBmneU that the 
title af the vendor,!f,** clear and 
dhtinot, ba has ar%hft to Indxt upon 

to u 100 

(«) A'UA ♦. £*<*(, ID.C.J, 
IkU 
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years of a rent the subject of sale (n); so, a condition 
binding a purchaser, if he considered the legal estate out¬ 
standing, to be at tho expense of getting it in, was held 
to throw on him the risk of making out in whom the 
legal estate' was vested (o). And, as a general rule, if 
facts are fully disclosed, their legal effect need not be 
stated (p). 

Even the special circumstances of the contract, indepen- Right to call 
dontly of express stipulation, may show that no title was ^excluded* 
intended to be produced or called for (</) ; and in considering 
whether an objection to the title is sufficiently brought before 
the purchaser’s notice by the conditions of sale, the fact of 
his being an able and experienced member of the legal pro¬ 
fession is not immaterial (r). 

Where a vendor of leaseholds agreed to produce a good Condition 
and marketable title, commencing from the freeholder, but no conclusive, 
title was to be called for prior to the lease from A. B. to the 
vendor, and it appeared that the agreement for this lease 
had been mortgaged, and otherwise dealt with, it was held 
that the vendor, as plaintiff, could not refuse to produce this 
equitable title («). And it has I men held that, if instead of 
simply stating the material facts, and then stipulating that 
the purchaser shall accept such title- and interest as the de¬ 
tailed circumstances confer on the vendor, and no other,—in 
which case the purchaser would probably be bound to take 
the title, whatever it might be—the conditions go on to 
state, not as a conclusion of Law from the narrated circum¬ 
stances but as a positive and distinct fact, that the vendor 
has a right to sell the property, the purchaser, inasmuch as 
such right may have arisen from separate and independent 
sources, is entitled to require the right to be proved (*)• 


(a) Hanks ▼. PuRimg, 2 Jar. N. a 
872. 

(o) OJL Man. qf Shemmm W. W. 
Co, ?. Poison , 8 De G. F. A Jo. 86. 

(p) Smith r. Warn, 4 Draw. 818. 
($) 8 m Richardson ?. Myton, 2 Da 

G. M. A G. 72, Mj Godson ▼. Tamer, 


18 Bear. 46. 

(r) 8ee Mind ?. Leman, 20 Rea? 
269; 7 De G. M. A G. 84a 
(•) Rhodet ?. JUetson, 4 De G. M. 
A O. 787. 

<<) 8m Johnson ?. Smiley, 17 Bee?. 

888 . • . 
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preclude 

objection*. 
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'1‘condition that the alMtn&'iball toauaenM with a 
. - specified document, the pecuHarltde* or dflfioieactoe <of which 
u a root of title are not noticed, seeing merely to preclude 
the purchaser from objecting to the title as commencing at 
too recent a period; so that if the instrument in Question is 
apparently an imperfect root of title, he may require the im¬ 
perfection to be remedied: so, a mere condition against pro¬ 
duction of the earlier title would not, it ia oonceived, 
preclude him from requiring the production of recited in¬ 
struments which, as recited, appear to be of a suspicious 
character (u); nor will the deduction of a sixty (or now 
forty) years* title on the face of the abstract preclude him, 
in the absence of an express stipulation, from requiring an 
inspection of title deeds in the vendors po»esaion of an 
earlier date than those abstracted (z). So, an agreement to 
accept a possessory title merely points to the evidence by 
which it is to be supported, and the vendor is still bound 
to prove sixty (or now forty) years* possession (y). 

f 

Nor will a mere condition against production, except 
perhaps in a very special case (?), prevent a purchaser from 
investigating and objecting to the earlier title, if ho have 
the collateral means of doing so (//): and, although bound 
to accept the title as it stands, he may yet require to be 
satisfied, to the best of the vendor's ability, as to wliat that 
title really is ( b) So, although a purchaser be bound by 
the condition to accept certain specified evidence as sufficient 
proefr of a material tact, he limy yet require to be satisfied 
that the vendor has no better evidence in his possession ; and 
may, it would seem, insist on a statutory declaration to that 
• * effed^c). In one case where A., for his own purposes, in- 


(«’> 8m and ocmaider Sc&ci ▼. (a) <8 

Trmvrri 1 M. & W. 722 ; Fk*U*pt r. 4 R. 11 
CdddcMgk, L. K, 4 Q. B. 159. oarefa., 

<•) Pmr Lovrgrovt, 4 Drew. 170, 5*8. 3 


**#s*r,i 


180 j WftM* tpacUl dream. O^fUC ^ 






-(,) jb^farf.i,/r.r.^av,8K. ;»u P y^x #»> 

k 3a. 178. . 

{*> Bmmv.rntmiH.Kb.kf.- (•> **. 


Wit* 
L. K 
> U T 
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duced R to buy frofliC, and shortly afterwards agreed to chap. iv. 
pqrchaee from E, whp was only to produce the title from C. 
to himself, A, waa not allowed to prove aliunde that C. had 
no title (d). • 


If, therefore, the earlier title be merely wanting, the cdn- 
dition should provide for the abstract commenting with a carirtiUe k»t 
specified document (the nature and effect of which should or T#, ‘ 
be stated, if it be of such a kind as not to form a satisfactory 
root of title); and the purchaser should be precluded from 
requiring the production of the earlier title, or of any earlier 
documents which may be recited or noticed in the abstracted 
title: if the earlier title be defective, or if the recited 
missing instruments arc of a suspicious character, the con¬ 
dition should be extended, so as to preclude him from 
requiring, investigating, or making any objection to the 
earlier title, or any document prior to the commencement 
of the abstract, although subsequently recited or referred to. 


And in some cases it may be prudent, in using very special Piodaction of 
conditions, to state, that an abstract may be inspected before 
the sale. wimble. 


Where conditions provide that the opinion of Mr. A. B., A» to opinion 
an eminent counsel, in favour of a point in the title, shall bei^Wnding. 
bo conclusive on the purchaser, the vendor is not, it is 
couccived, at liberty to suppress the fact that Mr. C. D., a 
counsel of, it may be, much less eminence, has given a 
different opinioxl 

• # 

It is often requisite to insert conditions providing for identity of 
defects in evidence of the identity of the parcels; such p * roeU ' 
conditions, however, Will not relievo the vendor*from the 
necessity of pointing out what the entire property is which 
he intends to convey ; nor (unless expressly framed to meet 
the case), wfll they do more than provide for mere deficiencies 

A 

(if) ffmmt v Pococi, I* XL, 1 C2l iht BpaoUl drcunaUnoe*. 

Ap. 879 ; L. R. 1 Bq. 4S3 ; tat mi 
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in evidence; that is, they will not 
nor for an entire absence of evidence («). 


for repugnances, 


mm part of 
impart* • 
cannot be 
found j 


For instance, a condition that a certain plot of land could 
not bo properly identified by the vendor, but it being fairly 
presumed that the purchaser, by inquiry in tho neighbour¬ 
hood, would W able to ascertain its true situation, he was to 

accept the plot by the description only contained in the 

• 

conveyance deed of it, was held inoperative, even at Law, 
when it appeared that the plot did not exist or could not be 
discovered (/). 


or cannot be 
identified; 


So, a condition that “the purchaser is not to requiro any 
further proof of the identity of the property than is fur¬ 
nished by the title deeds themselves,” is insufficient in the 
absence of proof of identity as to the whole or part of the 
property (y). It is in effect a contract that the doeds shall 
show identity; and if they do not, a good title is not made ( h ). 


or descriptions So a condition that no further evidence of identity of tho 
tent parcels should be required than what was afforded by the 

deeds, instruments, and other documents abstracted, did not 
preclude a requisition for further evidence when the descrip¬ 
tions of the parcels in the abstracted documents varied from 
those in the particulars and from each other (i). 


On talc of 
lands of 
different 
tenures. 


Upon a sale of intermixed lands of different tenures, under 
Uk common condition as to identity, the purchaser seems to 
be still entitled (k) to have the land of each particular tenure 
pointed out and distinguished by its boundaries ( t ). 


But where an estate was sold as containing la 2r. 8p., and 
the conditions provided that the quantities should be takes 
as stated; whether more or less, “altlfbugh tho title de^fa or 


(<) OmrUng ▼. Andin, 2 Dr. A 8m. 

1 », #.a 

(/) M M m m v. Matron, 1 Moo. 

tin 

. W Carting r t mbi mprd. 

<k\ V..C. S. In CwtHns ?. Atuti*. 


(0 Plover r. iforfegf), * 

(1) Mom* r. Trpior, 3 H*. Cl. 

(0 Iknmm V. Brinkman, 3 
Msc.tO.Wj I De O. A & 365 j 
nod Cram r. Zenrtact, 9 Ha. 462 | 
mmrk, 149. 
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Court Rolls state such quantities to be less/’ and that no chip. iv. 
evidence of identity should be required/the purchaser was . 
held bound, although the abstract showed a title* to only. 

3r. 24p. (m). So, in Equity, where the purchaser instead of 
vacating the contract, insisted on its specific performance, ho 
was held bound to take, without abatement from his pur¬ 
chase-money, an estate described as containing 7,G83, but in 
fact containing only 4,350, square yards (n). 


In the case of copyholds, the gcncralty and vagueness of Vague 
the descriptions on the Court Rolls arc uniurportant, if the ofwpyholdi 
vendor can show that the property has been actually held Buffic,onl - 
under such descriptions (o). 

The Courts, it may be remarked, look with jealousy on Stringent 
conditions negativing a purchaser’s right to a substantially 
good title, or to the usual and reasonable evidences of title : hy Court - 
it has in fact been observed by an eminent Judge (/>), that in 
some cases it would be almost a fraud for a vendor to bring 
a title to market with a condition that the purchaser should 
accept it At any rate, such conditions should not be used 
to a greater extent than is necessary, as their tendency is to 
damp the sale; and this not so much by diminishing the 
biddings of parties who actually attend, as by keeping away 
others who are alive to their objectionable character. The 
prejudicial effect of even the most stringent conditions is, 
however, practically far less than might be reasonably an¬ 
ticipated. 


And it may lie observed, that, on a sale in lots, the vendor Abstract on 
should either verify the abstract at his own expense, or Ihouldbe** 
the expense of verification should be divided among the 
purchasers in some specified proportion; otherwise the pur- ex P CMQ - 


(*) yieotly.C1uml>eri,n C.B. 828. 
(i») CordingUy v. CfaeAorougk, 8 Jar. 
N. 8. 685, 766; 81L. J.Ch.817; end 
mm LciXbrtdye v. Kirkmau, 2 Jnr. N. 8. 
871; end vide mfri, p. 141. 

(o) Low y. OoUitr , 4 B®t. 887. 

(/») Sir June* Parker, (a Burnt y. 


BtntUj,, 5 Do G. A 8. 527; See too 
J(k*xm y. Wkitckmd, 28 Bear. 154 
SmiA v. Ifarruom, .5 W. R. 408 
Wwh y. Dictum, 5 Jnr. N. & 888 
Eduard* y. Wiehmr^K 1 E* 88 
See too Boy y. Smtikks, 2 Jnr. N. 8. 
1011 , 
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ijwwr Tjho tot c%B» forevifonoa may be At the »olo poet of 
ItofaringH. 

* 

•Thertf must be express conditions where the vendor in¬ 
tends to throw upon the purchaser the expense of such 
searches as arc usually made by the vendor, of travelling 
to a distance to examine the abstract with the deeds, or the 
like (q ): and a condition that the purchaser shall havo a 
proper conveyance at his own expense, does not throw upon 
him the expense of procuring the concurrence of necessary 
parties (r). 


:sa£ 


It is also usual to provide that the purchaser shall be at 
the expense of getting in and procuring the surrender or 
release of any outstanding legal estate or term; but such a 
condition docs not extend to a mortgage term which is on 
foot at the time of sale, even though provision may have 
been made for satisfying the mortgage (s). 


Condition 

CUttbo 

rabjeot to 


A condition is usually inserted that the property aliall be 
h*n taken subject to all rent*, i iglits of way and water, and other 
^ easements (if any) charged or subsisting thereon; the effect 
, Ac. of such a condition is not, it is conceived, to relieve the ven¬ 
dor from the necessity of disclosing these liajrilitiefi, if he is 
aware of them, but simply to protect him, if it should after¬ 
wards transpire that the property is subject to some rent, 
right, or casement, in favour of a third person, of which ho 
wa p ignorant at the time of sole; and where one tenant has 
acquired a right of way against another tenant, under the 
same landlord, and both tenements are simultaneously sold 
.by the landlord under a condition that they are to be taken 
subject to, and with the benefit o£ all subsisting rights 
of way, the purchaser of the one tenotneni gains no righ^ef 
way against the purchaser of the other (Q»; the meaning of 


<•>** 


• B«f- M, 


lie pro. M« t »«4 

qnaUAad. (I) XMU t' 

b,lfhD. 
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thft ooaditio^.b^og tftofcrif tbft* *» any,righto of way m 
against the vendor, the purchaser shall take subject to them. 
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IV. 

8^.1 


If the estate be subject to iilcumbranoes which cannot or indmnity 
are not intended to be discharged, they must be mentioned ^ 

in the particulars or conditions (it). It often happens that 
property is subject to charges which, from particular circum¬ 
stances, (such as there being other ample security,) are never 
likely to be enforced, although they cannot bo immediately 
released: in such cases it is advisable to state the fact* as 
clearly and openly Us possible, and stipulate that the pur¬ 
chaser shall make no objection in respect of the matters so 
mentioned: if, as may often bo the case, an indemnity l>e 
otfered, its nature shall be explicitly stated (r) A condition 
that a purchaser should presume the extinction of a charge 
upon the ground of its non-recognition for a specified period 
is not binding, if the charge, although not so described, is in 
fact reversionary (y). A condition to give a specified in¬ 
demnity will be specifically enforced in Equity (;) 

It has beoome very usual to inseit conditions (*/) restrictive Time for 
of the time within which objections or requisitions may be ^ 
taken, or made by the purchaser; and enabling the vendor 
to annul the sale, if objections aro taken, or requisitions 
made, which ho is unablo or unwilling to remove or comply 
with; the latter condition, in fact, Is inserted by many 
practitioners, as a matter of course, in all but the very 
plainest cases; and is now commonly introduced even on 
sales by the Court of Chancery; and is not such a depre¬ 
ciatory condition as may not be used by a fiduciary 
vendor (5). The condition should be framed so as to entitle 


(«) See Torrance ▼. Belton, L. R. Caeamojor r. Strode, 1 Wilt. 0. O. 
14 Eq. 124; L. R. t Oh. Ap. 118, 428. 

where the inoqmbHMM were men- (y) Dryedale r. Mace, 5 De G. M. 
Honed In the n e ndEfam, but not in AG. 103. 

the pertlcuUr^ttd thfe wot held to (*) Walker v. Bamu, 3 Mtdd. 247. 
be IntufflekoA (a) Their v«Jidity.r©oetfni**d, Black - 

<*) Bee X The. Omr. 827. At to . bum v Smiik, 2 Kroh. 781; FmotU v. 
bow a general aqhegpani to gtre tn Bmilkeou, SO L. T. 108, L a 
indemnity will be omritd ant, tee (6) Falkmer v. Equitable Bary. 
Cottrell y. WatkUa, l B*y. Ml; Society, 4 Draw 862. 
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the vendor to rewind, not merely on the purchaser insisting 
upon eome objection as to title, but on his insisting on any 
objection or requisition as to either title or conveyance; 
and should provide that the right may be' exercised not¬ 
withstanding any intermediate negotiation in respect of 
such objection or requisition. 


A vendor is entitled under such a condition to rescind the 
contract, notwithstanding that it provides for compensation in 
case of any error or mistake in the description of the property 
or of the vendors interest therein (c); and ho may do so even 
after a bill has been filed by the purchaser for specific perform¬ 
ance, and a sulwoquent waiver of the objection will not 
rerive the contract ((f ); and where the vendor himself files 
a bill for specific performance he may, it seems, at any time 
before the cause comes on for hearing, rescind under such a 
condition, but only upon the terms of getting his bill dis¬ 
missed with costs (#•). But where the vendors right to 
rescind arises on the purchaser’s insisting on an objection, 
which the vendor is unable or unwilling to remove, the 
latter is not justified in rescinding, if the former, on being 
made acquainted with the fact, at once waives his 
objection (/); and the vendor must first answer the requi¬ 
sitions, even though sonic of them may bo untenable, and 
thus give the purchaser an opportunity of waiving them (g). 
If the condition In* for rescinding the contract, in case the 
title shall not prove “ satisfactory ” to the purchased, this 
“mScubk * will not authorize him to make any other than the usual 
****•■ objections (A). 

condition, in order to preclude questions on the point, 
tuld limit a time within which further requisitions or 


“Satiafactory” 



be limited' 
■ritUn which 



yrT («) JKMfcm T. Hacker, L. B. 10 
113 y effd. L. R. 0 Cb. Ap. 11; 
• wfcflNfc to the particular, 

the aeUte oaota'.ood frqerto— and 


to the krd, end net £b 
id) How t. BmUUm 





(«) Wardtr. 

(J) Dudddl r. 
576 ; L. RlCh. 

(g) Omm r. 
T*rpmv. 

(A) Lord v** 



OJnr.N.S .CM. 

I* R. 1 Eq. 
Id.. 

10 Deer. WO 
Beef. 104. 

1 Y. A C. 
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objections, in answer to • replies or farther documents 
famished by the vendor, must be sent in by the purchaser. 

But a condition restrictive as to the time within which 
the purchaser 8 requisitions are to be made cannot be relied 
on, where there are grave objections to the title, which are 
not discoverable on the face of the abstract. In one case (i), 
V.-C. Kindersley, on dismissing the plaintiff*s bill for 
specific performance, said that under the ordinary condition 
limiting the time for making requisitions, if facts were sub¬ 
sequently discovered showing that the vendor had no title, 
or a lwul title, or one open to the greatest possible doubt, 
he for one would never hold that the pmehaser was pre¬ 
cluded from raising objections, if the facts on which they 
were founded were not known to him when lie delivered his 
requisitions. 


cw IV. 

BmU 


farther objec¬ 
tions are to be 
token. 


Bat the condi¬ 
tion does not 




objections 
ere not 


apparent on 
the abstract 


Nor can tho condition l»o relics 1 upon by a vendor who 
knowingly enters into the contract with a clearly defective 
title to a portion of the estate: for instance, where a person 
entitled in remainder subject to a life estate, contracted to 
sell the fee simple in possession, hoping that the tenant for 
life w€»uld concur, which she refused to do, the purchaser 
was allowed to take the reversion with a compensation, 
although there was a condition for rescinding the contract 
if a’good title could not l»e made, which condition the vendor 
wished to enforce (k ): nor does the condition apply where 
the vendor has been guilty of wilful misrepresentation (/): 
whether or no it applies to a case which falls within a con¬ 
dition as to corapeas*tion seems to lie doubtful (m); and a 
vendor cannot make uso of such a condition for the purpose 
of getting rid of the duty which attaches to him upon the 


Or where 
vendor 
knowingly 
sells defective 
title. 


(t) Wards v. Dickson, 6 Jar. N. S. 
698. 

<*) Neltkorpe y. HolgaU, 1 Coll 
203 ; bat see TKomas V. Bering, 1 Ka. 
729 ; and mi ako Mamcn r. PUtckcr , 
L R 10 Eq. 2lf j R. R. « Ch. Ap. 
01 , where tho vendor,notwiths t a ndin g 
tho cUuso m to compensation, wu 


held entitled to rescind, and 
tujm, p. 158. 

0) See Price jMseaulay, 2DeO.« 
M. k 0.347. igr ; 1 

(si) Hoy v. 22 Baiv. 610. 

Compare Matcso^fituKer, L. 


Eq. 212 L. R. 


Ap. 91. 





rat of feu c ontr a ct : thuu if he has osdert*ken to give 
poeeewcin, he ounot avail himself of the oce dit i nn to eeeepe 
co m pl i a n ce with the purchaser's requisition that a party 
wrongfully in possession shall be ousted before comple¬ 
tion (»). 



When Um 
rxmdition doea 


Nor does tho condition enable a vendor to reftise to show 
a title, or to procure the concurrence of a mortgagee, if he 
sells free from incumbrances (o); or to rescind the contract, 
as against a purchaser who is willing to waive the objection 
or requisition, and take the property without compensa¬ 
tion (/>): but it enables & vendor, who has in fact a good 
title, and who has duly performed his duties under the 
contract, to rescind upon a requisition being insisted on, 
which is either frivolous or untenable, or which, on tho 


ground of expense or for other sufficient cause, he cannot 
reasonably be expected to comply with (g). Thus, where 
time was made of the essence of the contract, and on the 


day named for completion, the vendor executed the con¬ 
veyance, and demanded payment of the purchase money, 
which the purchaser refused on the ground that two requi¬ 
sitions as to the registration of a deed and the sufficiency of 
a'stamp, (both of which the vendor was able and had under¬ 
taken to comply with,) were still unsatisfied] the vendor, 
having given notice of his intention, was held justified in 
rescinding the contract (r) 


The condition is usually framed so as to cover objections 

and requisitions , “ whether in respect of title, conveyance, or 

otherwise ” is). Where, however, a purchaser required that 

certain annuitants, whose concurrence was held uzmecessaiy, 

should join in the conveyance, it was considered that this 

w&ran objection to the title within the meaning of 

•r 


<• Jbftf t. PUck, L. R. 3 Q. B. 4BMf. 

«14, mi *m Ormru T. WAom, it S Btm..1 
<•) Ormm «. W*», V Bf t, 2W. ■ .-i m BM 

i to&i 


.V 4 * 


a. «M nprd; 

fotr.ut. 
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dition (*). But the condition should in terms extend to requi¬ 
sitions. Where ordinary leaseholds were erroneously 
stated to he renewable by custom, this was held to be a mis¬ 
description of the subject matter of sale, coming within 
the compensation clause; and not a defect in title within 
the meaning of the condition for rescinding (a ): ho, where 
the amount of the fines was mis-stated on the sale of a 
manor (x). 

0 

It has been held that a vendor by replying to the pur¬ 
chasers objections or requisitions, waives the right to 
rescind the contract, and also the dvnefit of the condition 
limiting the purchaser’s time for taking objections, kc. (that 
is, supposing them not to have been taken within such 
limited time) (y) ; but according to modem decisions a 
vendor cannot properly exercise his right to rescind, until 
he has first answered the requisitions, and given the pur¬ 
chaser an opportunity of withdrawing them (:). And the 
right to rescind may, of course, la* lost by acquiescence in, or 
confirmation of the contract (o); or by a parol variation of 
the condition, the non-compliance with wliiclf gave the right 
to ivscind (&). 

It seems, however, probable that mere argumentative 
replies would not amount to such a waiver: and that replies 
of any description, if returned “ without prejudice,” or with 
any similar reservation of the vendor’s rights, would escape 
the rule alxrn? referred to (c): or it may, it is conceived, 
be avoided, by the introduction, into the condition, of the 
wonls “ notwithstanding any intermediate negotiations,” or 
some equivalent expression. 


For the purposes of such conditions, time runs from the 


delivery of a perfect abstract 

(0 Page v. Adam, 4 Bmt, 269. 

(v) Painter v. Newby, 11 Ha. 26. 

(x) Hoy v. SnMiee, 22 Beav. 610. . 
(») Tanner v. Smtfi, 10 8lm. 410 ; 
nee the tame caae on appeal, 4 Jur. 
810 ; CaUt v. Tkodey , 18 81m. 206 ; 
Lane v. fkbevham, 11 Ha. 18$; 
vor. r. 


(d)] that is, an abstract atf 

M'CuUfk v. Gregory, 1 K. & J. 294. 
(:) fide ttiprd, p. 168. 

(«) Suprd , p. 1Q6. 

(fc) Iknceon v. Yates, 1 Beav. 301. 
(el See Noriey r. Cook, 2 lia. 106. 
(d) Hobson r . Bell, 2 Bear. 17. 


Chap. IV. 
Sect, a 


Right to 
reecfnd loet 
by replying to 
objections 


Exoeptioim 
from rule. 


Time runs 
from delivery 
of “ perfect 
abstract." 
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CKap.IV. 

ftM&S. 


Objections on 

subsequent 

cTidencc. 


As to resale, 
and forfeiture 
of de)>oeit; 
how far 
binding. 


perfect as the vendor, at the time of delivery, has in his 
either actual or constructive possession (e) ; or,*(as a learned 
judge has expressed it.) an abstract “ which contains with 
sufficient clearness and sufficient fulness the effect of every 
instrument which constitutes part of the vendors title” (/): 
but a vendor would not be at liberty designedly to deliver 
an imperfect alistract, or otherwise to neglect his duties 
under the contract, for tlio purpose of rescinding the contract 
under such conditions (*/). 


And the condition as jto time docs not preclude a purdiasor 
from taking subsequent objections arising out of evidence 
called for before the expiration of the limited time (/i): 
such objections must, however, it is submitted, be taken 
within a corresponding period after the production of such 
evidence (/). 


It is usual, and proper, to insert a condition providing for 
a resale of the property, and forfeiture of the deposit, in case 
the purchaser* fail to comply with the conditions (/•); and 
that any deficiency upon such resale, together with the costs 
thereof (/), shall be Itome by the purchaser. Equity, how¬ 
ever, will, at least when the purchaser is bankrupt (m), set 
off the deposit against such deficiency; and the vendors 
equitable right to the deposit in any case where the pur- 


(t) Motley v. Coot, 2 Ha. Ill ; 
Steer v. Crottfey, 9 Jar. S. 1292 
C. P. 

(/) V. C\ Klnderaley, in Oakden v. 
Pike, 11 Jur. X. S. 66tf ; and hco 
Parr v. Locegmre, 4 Drew. 170. 

(p) Page v. Adam, 4 Beav. 269 ; 
Morlef~v. Cook, ubi tuprd ; Roberts ▼. 
WyaU , 2 Taunt. 269. 

(A) BlaeHmr r. Lore, 2 Ha. 40; 
Morley v. Cook, ted. 112. 

(4) bee and consider Skertrin V. 
SMakspeare, 5D« O. M. A O. 630-,*. 
and wide euprft, p. 16*. ’ 

(k) 800 Ote ▼ P***, 2 .-Be a. A 8 . 
841. 


(/) It baa been bald that theae 
oo*t* cannot be pioved in Bank* 
ruptcy, although the vendor may 
Apply the proceed* of a reaale in 
their diacharge, and then towards the 
payment of the original puichaee- 
money, and may prove for the defi¬ 
ciency : Ex parte Hunter, 
and worn Ex parte Lord Seaforth, 1 Ro. 
306 ; and Ex parte Oyde, 1 OL 4 J. 
323 ; but see and oonsidcr 12 A 13 
Viet a 108, vs. 177, 178 ; 24 A 25 
Viet c. 184, a 189; end eee Griffith A 
Holmes' Bankruptcy Law, pp. 687 
eteeq. 82 A 83 Vtot c. 71, a. 81. 

(») Ex parte Hunter, 6 Vea. 94. 
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chaser is abjp and willing to put him in the situation in Chap. IV. 
trhich he would have been had the contract been duly per- 8tct x 
formed, is doubtful (n); but the condition can be enforced at 
Law (o ).. If, upon a resale, the estate were to produce raoro 
than the original purchase-money, the purchaser who had 
violated his agreement could not call for an account of 
the surplus (j >). A stipulation that the purchaser making Condition 
default shall pay a specified sum (exceeding the amount of o7^ 2 ?^* 
the dcjxwit,) as liquidated damages, does not amount at Law 
to a condition for the forfeiture of the deposit ( 7 ): nor is the 
usual condition for forfeiture of the dejmsit any bar to an 
action for general damages, if the purchasers refuse to 
Complete (/•); but after a resale at a loss the vendor cannot 
sue for the original purchase-money (*). Where the deposit 
lias lieen forfeited, and the vendor claims for the deficiency 
on the resale, the deposit will lie taken into account in 
assessing the damages ( t ). The omission by fiduciary 

vendors to enforce the common clause, is not necessarily a 
breach of trust (*»). 


In the preparation of special conditions it is important to 
reiiieuilier, that a purchaser, unless specially precluded from 
so doing, may require evidence of all matters of fact stated 
in any condition which goes to restrict his initial facie 
rights (/•). It has, in fact, lmen suggested (y), that the 
ordinary condition throwing upon the purchaser the expense 
of procuring evidence to verify the abstract, does not 
preclude him from requiring all such information as to facts 
as is necessary to complete the abstract: so that, although 
precluded from requiring, except at his own expense, any 
evidence of a death (material to the title), he may yet insist 
on being informed when and where such death occurred : in 


Fact* stated 
must be 
proved. 


Whether 
purchaser 
precluded 
from evidence 
may require 
information. 


(m) Moss y. MnUketcs, 3 Vea. 279; 
Sug. 39 ;*and ride t a/rd, Ch. V. a. 4. 

(n) Nicoil V. Chamber 11 C. B. 998. 
( p) Per Curiam, 8 Vea. 97. 

( 7 ) Palmer y. Temple, 9 Ad. A E. 
608. 

(r) My w. Orem, 6 Ner. k M. 487. 
(•) lamond r. AiroflL 9 Q. B. 1080. 


(t) Otkeude* v. Henley, 4 Jur. N. S. 
999 ; 1 Ell. Bl. k Ell. 485. 

(«) Thomson t. Christie, 1 Maoq. 
H. L. C. 238. 

(*) Symons y. James, 1 Y. k C. C. 
C. 487. Seo Johnson y. Smiley, 17 
Beav. 233. 

(y) Jarm. Con?, vol lx. p. 53. 

M 2 
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Cknjw IV. 
8ectl. 


Sect 4. 

At to what 
•pccial cen- 
di Lions arc 
generally 
requisite in 

various 

specified 

cases. 

What condi¬ 
tions expe¬ 
dient on sale 
of incloeed 
lands. 


As to validity 
of award. 


As to enrol¬ 
ment 


many cases the expense of obtaining’such information would 
bo nearly the same as that of obtaining the usual evidence 
of the fact; and the point, although (it i» conceived) not 
often insisted or capable of Iming insisted on in practice, may 
sometimes be usefully guarded against by the conditions. 

% 

(4.) A* to what special condition 1 are generally requ isite 

in various sjvrifietl casts. 

Upon a sale of lands held under an Inclosure Act, it will 

often be expedient to negative the purchasers primA facie 

right to evidence of the validity and regularity of the award ; 

and attention must lie paid to the rule which, when an 

allotment has Wen made indiscriminately in respect of lands 

held under different titles, requires the production and proof 

of all such titles; a rule which, if not guarded against, may 

occasionally lead to expenses which will swallow up the 

purchftsj-money (c). This precaution, however, as to the 

validity and regularity of the award, is not necessary 

where the case falls within the 3 & 4 Viet. c. 31. which 

provides that all awards made in pursuanoe of that Act, 

or under the General Inclosure Act (G k 7 Wm. IV., 

c. 115), shall be conclusive evidence that all the provisions 

of those Acts have W*en complied with, and that no other 

evidence than the awards shall l»e requisite to establish the 

title. The want of enrolment of the award is remedied by 

the 3 k 4 Will. IV., c. 87, in cases where the award was 

e v acuted 1adore the passing of the Act; and by the 17 k 18 

Viet c. 07 ("), the Commissioners are enabled to extend the 

time for enrolment. Where the estate, in respect of which 

the allotment is made, is conveyed to the purchaser prior to 

the actual award, the right to the allotment goes with it (ft) ; 

and an allottee may, before the actual award, sell and coypuy 

the legal estate in his allotment, apart from the rignfc or 

interest in respect of which it is allotted (c). 

* 

(«),D*y. Coit, 1, 482. (e) 8m Xio r. row*, 17 Vh 

(<) 8n Met. 7. 408, aOL 18 V«. *07; Dot ». Bmunder, 

4i) Dot V. W Ofe 5 Bio,. 441; fi Ad. ft K. <84, (ad omm <4ted ; ami 
Bogd. 874 ; and <M 8 ft 9 Vlct aee 8 ft 9 Viet e. 118, a. 8t 
e; 118, a. 84. ' 
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It will also generally be proper to insert a condition in 
inspect to any reservations or liabilities under the Act or 
award. Such a reservation, f.y., of mines and the right to 
work them, or manorial rights generally, will, if expressed in 
general terms, affect lands sold by the Commissioners for the 

payment of expenses, as well as onhnary allotments (</). 

• 

Where the property comprises strips of waste land re¬ 
cently inclosed, some special stipulations as to title will 
almost invariably be necessary (*•). 


In some districts it seems to have 1»c«n ucommon practice 
for parties to inclose such strips with the permission of the 
lord of the manor, upon payment to him of a small annual 
sum, but without any assurance or written agreement; and 
then to deal witlw them ns freehold, subject to a chief unt¬ 
il] such a case the tenure seems to he merely that of a 
yearly tenancy. 

As l h.- tween landlord and tenant, the former is presumably 
entitled to encroachments made by the latter during his 
tenancy (f ); but this general presumption may be negatived 
bv evidence proving the tenants title {•/) ; and it is not 
necessary that the encroachment should bo contiguous to the 
land held by the tenant; but only that it should be in such 
proximity as to lead to the presumption that his jnjsition as 
tenant enabled him to approve (//). Ill the absence of an 
express stipulation to the contrary, there is in Equity an im¬ 
plied agreement that the tenant is to hold any encroachment 
upon the same terms as his original lease (/). Where part of 


(<0 Bucdeueh {Did* of) v. Hats- 
field, L. R. 4 E. A Ir. Ap. 877.' 

(f) See, as to the presumption of 
ownership of such stripe, Steel v. 
Prickett, 2 Stark. N. P. C. 468 ; Doe 
v. Pearsty , 7 B. A C. 304 ; Oroee v. 
West, 7 Taunt. 39 ; and Scooncs y. 
Morrell, 1 Bear. 251 ; rt ride infrd, 
Ch. VIII. 

(/) See Doe d. Lloyd r. Jones, 16 
A W. 580, and casee dted; and 


aee also, a* to encroachments, Ac., by 
trustees, AtL-Gcn. v. (Jorp. of Cadief, 
3 Dru. A W. 294, 309. 

(y) Sec Doe v. Ma**y, 17 if. B. 
373 ; Andrctce y. Hailes, 2 EL A B. 
349 ; Doe y. TidUry, 14 C. B. 304 ; 
Kings mill v. MUlard, 11 Excli. 313. 

(A) Earl of LisLurvc v. Davie*, L R 
1C. P. 869. . 

(f) White y. WncUey, 4 Jur. N. 9. 
988 ; see, and distinguish, Drmmowi 


Chap. TV. 
Sect. 4. 


Land for¬ 
merly waste. 


Encroach¬ 

ment'. 
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Chap. IV. the property consists of an encroachment, and either tlie ordi- 

_ nary presumption, or the evidence rebutting it, is doubtful, a 

special stipulation as to title will be necessary. 


(rrants from Upon a sale of tithes held as lay property, or of other 

property held under a grant from the Crown, the vendor 
should protect himself from l>eiiig required to produce the 
original grant, if it is lost or not in his possession. 


Enfranchised Where the property has been recently enfranchised (£), the 

cop v holds. % • . . * 

production of the manorial title must lie guarded against, if 
the vendor be unable to produce it: or, if produced, it may 
sometimes Ik* well to guard against any question as to the 
right of the purchaser to require evidence of the manor 
having, since the enfranchisement, been enjoyed conformably 
with the earlier title (/). Where, however, the enfranchise¬ 
ment has been effected under the General Enfranchisement 
Act, it is not necessary to show the lords title (in). 


Whether a 


a—mning to 
act as lord can 
enfranchise. 


By the 4 5: 5 Viet. c. 85, enabling enfranchisement by 
voluntary arrangement, the word “ lord " is to include a ]K*rson 
tilling that character, or acting in that capacity, vMln-r right¬ 
fully entitle! I or not (w); and by the 15 A 1C Viet. c. 51, it 
is to include a person seised for life, or in tail, or in fee 
simple, and the words italicized are omitted (o). Notwith¬ 
standing the omission, it would seem that a compulsory 
enfranchisement under tlie latter Act may be effectual, oven 
in cases where the person assuming to act as lord has no 
title (ji ). 


CopjljJ. 

formerly 


Where, in the case of copyholds, the title depends upon 


▼. An 1 '. L. R. 6 Q. B. 763. A. to 
Tfttidity of teUlemeate by perties 
holding by encroachment or otherwise 
by title, mm Ytm T. 

Zdwth, lDlfUJa 599. 

(*) VUi infrd, Ch. vra. 

(i) Sen 2 Jum. Corny, by 8. 08. 

(m)KwTT.Fmmm,%5bo*T. 804; 

tndm4A5Vki.a85.iG4i 6A7 


VicL c. 23 ; 7 A 8 Viet. c. SB -jtZ A 
1« Viet. c. 51 ; 16 A 17 Viet, a 57 ; 
SI A 22 Vkt a 94. 

(n) Sect. 102. 

(o) Sect 52. 

( p ) See epd consider Kerr v Paw 
90 % mbt 9¥pri, end 21 A 22 Vkt 
c. 94, e. 2, ryhy the 11th cectkm 
of 15 A 10 Vkt o. 61. 
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grant*, made by the lord of the manor, of part of the waste, it Chap. iv. 
will, in general, be expedient to provide that no evidence shall 
be required of such grants being authorized by the custom 
of the manor: in some manors, however, the right is well 
established. 

When property is sold subject to agreements for leases, it 
should be seen that the agreements are properly stamped, or 
any requisition founded on tlic want of a stamp should l>e 
guarded against (q). 

Upon a sale of leaseholds, the following points will require 
attention:— 


Un* tamped 
agreement. 


To negative the purchaser's right to the production of the 
lessor's title, if. as usually happens, the vendor cannot produce 
it; if the interest to Ik* sold Ik* an underlease, the condition 
should (if so intended) clearly refer to the title as well of the 
sub-lessor as of the original lessor; but if the lease bo by a 
B ishop, of lands held by him in right of his see, a purchaser 
lias no jh'ShhI facie right to production, and any condition 
respecting the lessor’s title may Ik* omitted (#•). The same 
rule would, it is conceived, prevail in the case of a lease by a 
Dean and Chapter. A condition that the lessor’s title shall 
not he objected to will not, it is conceived, absolutely hind 
the purchaser if there is a material Haw in the title, endanger¬ 
ing his safety, which is not disclose! by the vendor (*). 


Against 
production of 
leaser's title. 


The necessity for such a condition, at any rate on the sale 
of a derivative lease, or of an underlease, is not sujx*rseded 
by the Vendor and Purchaser Act 1870, which provides as 
one of the rules which, subject to express stipulation, arc to 
regulate the obligations and rights of vendor and purchaser, 
that under a contract to grant or assign a term of years, 
whether derived or to be derived out of a freehold or lease¬ 
hold estate, the intended lessee or assign is not to be entitled 


V. a p. Act, 
1874. 


(q) Smith t. WyUy, 16 Jar. 1188. (•) Lccoy *. Mogford, 2 Jar. N. B. 

(r) Vide tyW. Ch. VIII. * 1085. 
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Chap* IV. to call for the title to the freehold (#). According to this 
*’ rule, the purchaser of an underlease may, in the absence of 
express stipulation 11 call for ” the title of his sub-lessor; nor, 
it is conceived, is such a purchaser, or a purchaser of the 
original lease, precluded by tins rule from making any 
objection or requisition, not involving an actual production, 
in respect of the freeholder’s title, or from requiring proof of 
his right to grant the lease. "To call for the title” would 
seem naturally to mean " to call for its production ” or, " to 
require it to Ik* dt-duced but even if the rule could l>e con¬ 
strued as precluding the right to make any requisition in 
respect of the title, it is still less comprehensive than the 
condition in ordinary use; which, when it is in the form that 
the lessor’s title shall not be inquired into, may, as we have 
seen (n). preclude an objection taken aliunde. 


r*oveB*nU in 
1. nae,.how to, 
be noticed. 


The covenants in the lease should never lx? referred to us 
“ usual except, perhaps, in the case of property funning 
part of a large estate, where the fonn of the leases is a matter 
of notoriety: the preferable plan is, to produce an abstract or 
copy of the lease at the time of sale ; and to state the inten¬ 
tion »o to do in the particulars or conditions, and to stipulate 
that the purchaser shall be deemed to have full notice of its 
contents: but* a reasonable opportunity of examining it 
should be allowed him (*). 


Wb»t nr* 

" u*uaJ out©- 

DUX*.” 


Covenants to pay land-tax, sewers’ rate, and all other taxes, 
and a proviso for re-entry, if any but a specified business shall 
be carried on, have liecn livid to lie “ usual” (y); so in a lease 
of an hotel, a condition of re-entry on the lessee’s becoming 
bankrupt ( z ); so, too, a covenant that the lessee shall make 
good any damage occasioned by tire (<e); and where a land¬ 
lord agreed to demise at a yearly rent 44 free of all outgoing^ 
and to grant a lease on the above and other " usual ” tdmis, 


(I) 37 A 88 Vb*. * 78, iect 2. 
,,(«)• tmprd p. 150. Burnt t. 
D© Q. A a m 

. (m) Bnmjk t. Mori**, 9 Jar M. & 


627 ; BrvUmr, t. Wright, 2 Duo*. 

624. . *•.; / • 

(i) Boom y. BmmHt, 27 B©*v. 

600 \ but no* In • mining l«*e, Body- 

kUrmr. 0nw4, W. N-, 1876, p. 83. 
r~*ua mu * j*r v r m« 


Vm'A c 
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ifc was held that the liability to pay the land-tax and tithe chap. iv. 
commutation rent-charge fell upon the tenant (b); so, too, an . S * ct 4 * 
exceptional expense, incurred for a permanent improvement 
under the Metropolis Management Acts, has been held to fall 
within tlw ordinary tenant’s covenant to pay all rates and 
assessments whatsoever in respect of the premises (r) ; but a 
covenant restrictive of the right of alienation is not a “ usual ’* 
covenant (#7), 


It is also, in general, necessary t*> provide that certain Aatoevidenoe 
specified evidence (usually the production of the last receipt 
for rent), shall lx» sufficient evidence of the performance of 
and compliance xsrith the covenants and conditions in the 
lease, up to the completion of the purchase. Where the con¬ 
dition was, that “ the possession under the Jease should l>c 
deemed conclusive cadence of the title perfonnancc, or suffi¬ 
cient waiver of an}' breach, of the covenants in the lease up 
to the completion of the sale,’’ it was held that the purchaser 
was fixed with notice of possible bleaches of covenant prior 
t«> the contract, which must l>o taken to l»c waived; but no 
opinion was expressed as to what would have been the effect 
of the condition, if it hod been proved that the landlord 
intended to enforce the forfeiture (*•): and the condition 
was held not to cover breaches committed by the vendor 
himself alter the contract, and liefure the completion of the 
sale. It is conceived, however, that any subsisting breach, 
if within the vendor’s knowledge, ought to have been 
expressly mentioned; and that the coiulition was proj>erly 
applicable only to breaches, of Nvhieh he had no notice, or 
which ho had good reason for believing to be waived. Nor 
will such a condition bind the purchaser if there is u reason¬ 
able bond fide ,doubt as to who is the reversioner entitled 


(4) Parith v. Hleemah, I I>e U. F. A 
Jo. 326; in effect overruling Cran- 
tUm v. Clark, Beyer 78. 

(c) Tkumpeon v. Laptoorih , L. R. 3 
C. P. 148. 

(d) BucUaad v. PapiUe*, L. R. 1 
Kq. 477} L. R. 2 Ch. Ap. 67. A* to 
the oove&a&U which ought to be In- 


norUxl in a buiMing or repairing 
lease, Eaeton v. Prate, 8 Jur. 
N. S. 1345. At to the effect of tlie 
qualifying worth * but luch coiu»ent U 
not to be arbitrarily withheld" eee 
TrtLoar v.- Bijyt, L. R. 9 Kxoh. 151. 

(<) Nowell v. KigMey, 21 Bear. 
331 . 
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Chap. IV. 
8oat 4. 


When then 
haa been a 
broach of the 
covenant to 
ineure. 


Now remedied 
by the 22 A 
23 Viet. c. 33. 


to receive the rent (/). Where it was stipulated that the 
production of the last receipt for rent should’ be conclusive 
evidence that all the covenants had been performed, the pur¬ 
chaser was precluded from objecting that the lease had been 
forfeited by reason of dilapidations, which existed at the 
date of the contract (</). A difficulty of this kind has often 
arisen upon the covenant to insure against fire. Where there 
has l>een merely a past omission to iasure, but the existing 

insurance is according to the terms of the covenant, the con- 

• 

dition as to waiver may be relied on; but where the existing 
insurance is improperly effected (/#), there is a continuous 
breach tie c lie in <Uem of the covenant to insure and keep 
insured in the specified manner, and the sufficiency of the 
condition may be open to serious question (i). We may 
remark that thc # omission for a single day to pay the premium 
within the time allowed by the office is a breach of covenant 
inducing a forfeiture; and is not cured by the suWqiient 
acceptance of the premium by the office (/•). Now, however, 
howl file purchasers are, by Lord St. Leonards' Act, 22 A* 23 
Viet c. 33, protected against forfeiture of the lease, by reason 
of a prior breach of the covenant to insure, if they have a 
receipt for the last payment of rent, and there i* a valid 
insurance on foot at the time of completing the purchase ; 
and it has lx*en held that if the breach has been committed 


since the paasing of the Act, the Court has power under the 
4th section to relieve against the forfeiture, notwithstanding 
that the covenant broken was entered into previously to the 
Act l ): but a vendor, in the al>sencc of a condition to that 
effect, cannot compel a purchaser to rely upon this section of 
the Act ( [m ). 


Title of 


If a waiver, either express, or made sufficient by the con- 



(/) r*jler ▼. While, 10 Jar. N. S. Job ▼. DaniUer, 2 K. A Jo. 874 ; tffd. 
WO. 6 W. B. 177» The Crown can waive 

( g) Ail t. Hvt kimt, 32 Bcev. 615. a forfeiture by acceptance of rent; 
(A) See PeruiaU T. JTarbome, 11 Bridget r. Lomg w un , 24 Deav. 27. 

Q. B. ; Ifmwns r. MMletom, 10 (f) Pmge ?. Am Mtt, t Oiff. 117% 6 

Ha. 641. 4 Jar. N. S. 419. 

. (4) Bernik 9. E4fk4rp l+iffr*. (m) Termer ▼. Merritt*, V.-C. K., 

ft warn* T. fflfam, 14 a B. 616; II July, 1666. 
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ditious, be relied on by the vendor, and the landlord giving 
it is a different person from the original lessor, a condition 
precluding investigation of the lessors title will not preclude 
the purchaser from requiring the title to be traced from the 
original lessor to the person whose waiver of the breach 
of covenant is relied on (it). 


Chap. IV. 
Sect 4. 


to be shown in 
cue of waiver. 


When leasehold property is sold in lots, it is also necessary Aj to appor- 
to provide for the apportionment of the rents and liabilities rentaad 
under the lease (o). This cannot be done effectually where, 
as is usually the case, the lessor refuses, or is incompetent, to 
concur. Underleases, (the original term being retained either 
by the vendor or one of the purchasers,) with covenants for 
mutual indemnity, are frequently resorted to; in fact, neces¬ 
sarily so, where, in the case of buildings, the original lease 
contains a covenant to insure against tire in a given sum: 
and in such a case, the assignee of the lease must covenant 
to indemnify the other purchasers against any breach of the 
covenants of the original lease in respect of any part of the 
property (/)). Cross powers of distress and entry are often 
relied on in other cases: but the plan proposed, whatever it 
be, should be stated in the conditions ( 7 ). The same point 
arises on a resale, in parcels, of freehold land which has been 
sold subject to a reserved rent and covenants. 


Upon the sale of renewable leaseholds, it will probably On udo of 
necessary to provide against the production of the title prior leaseholds, 
to the subsisting lease (r). 


Upon the resale of a reversion, it may often be prudent to On sale of a 
provide, that no evidence shall be required of the sufficiency 
of the consideration paid on the original purchase (a); if 
such purchase, however, were by auction, or were subsequent 


(a) Turner Y. Marriott, ubi suprd. 
( 0 ) Soo Taylor t. MartindaU, 1 Y. 
A C. 0. C. 658 ; Barnwell y. HarrU, 
1 Taunt 430; Bowletr. Waller, Hay. 
441 (when a receipt by ft Crown ool- 
1 actor waft held to ha evidence of ap¬ 
portionment) ; and wo note to War- 


rtn v. Bateman, 1 FI. A K. 455. 

(p) Brown y. PauU, 3 Jar. N. S. 317. 
Iq) See 1 Dnr. Coo*. 475. 

(r) Vide Ch. VHI. 

(«) See BoewtU y. Mcndkaen, 6 
Mftdd. 373 ; eee now 31 Viet a A 
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isr 


to 1st January, 1868, the condition would seem to be unne¬ 
cessary (0. 


Ai to oove- 

QADti on mIo 
by trust*, h, 

Ac. 


Although it is n general rule that a trustee or mortgagee, 
Ac., cnteis into no covenant for title except that against in¬ 
cumbrances (i»), it is not unusual, and is .perhaps cx)>odicnt, 
to insert a special condition to that efleet. 


Section 5. 


General re¬ 
mark* on 
►pedal condi¬ 
tion*. 

Aa to uac of 
►pecial con¬ 
dition* by 
tra it e —, Ac. 


When It 
ainonnta to 
breach of 
tnut. 


Vm of 

rpedal con¬ 
ditions by 
mortgagee 

approved of. 


• % -V) (jciin'iil stimtrk* on *i>cc'ml conditioM. 

Upon sales bv trustees, mortgagees, and other ]H*rxoiis 
filling a fiduciary character, gn at care is requisite in the use 
of special conditions; since, if improperly used, they may 
m»t only involve the vendors in personal liability to their 
cruft'i t/itc tru*t % Ac., (s), but also prevent their making u 
good title. 

In order to have this effect the conditions must la* un¬ 
necessary, and of such a depreciatory character that their 

• 

Uno amounts to a bleach of tntst: it may, however, often be 
difliiailt to determine whether a given condition comes within 
this definition (y). 

Upon a sale l»v n mortgagee, the use of conditions com- 
pclling a purchaser to take all objections within twenty-on** 
days fi*om the delivery of the alxstract, that all copies of 
deeds, A c, not in the vendor’s possession, should la' obtained 
at the expense of the purchaser, that any mis-statement, Ac., 
should not annul the sale but la* the subject of compensation, 
and that the vendor might lesell on breach of conditions by 
the purchaser, was considered by Lord Langdale to rrn no 
objection to the title (Zj. 

t«)*eL//<y V. M, 3 M*Jd. 2 j2 ; w. WUron, 25 Bear. 220 ; 
e t tide infrA, Ch. .XIV t. 2. daprecUtory oo&dftfou, ac« Folkurr 

(*) 8m Worleg v. FrompUm, 5 1U. ?. LqnUaUe Ret, Sec, 4 Drarr. 252 ; 

64$. Rede v. Oaku, 10 Jar. N. 8. 1246 ; 

(tfi 8m D$*c* V. L. R *nd ride euyrd , p. M. 

9 Cfc.'Ap. hfrt, p. 174. (i) Heheom v. BtHL, 2 Bmv. 17; mod 

(/) At to apaokl oonditfrai gene ’ tee Boratf v. 2 H*. 442, 445 ; 

•4U, mA tMflbV t^VLB. b sod ftvMt r. M, MH 141. . 
/Toy v. Mu, tt 8 m*. 91# ;0v«Mt 
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Upon a sale by a mortgagee, with a title believed to be 
marketable, although complicated, the- use of a condition 
authorizing the mortgagee, in the event of objections, &c., 
being taken which be could not remove, to rescind the 
contract on returning deposit, interest, and costs, and of a 
condition tliat purchasers, whose purchase-money should not 
amount to a specified sum, should pay for their abstracts, 
(except the abstract of the mortgage deed,) was sanctioned 
by the late Mr. Duval. The former condition has since Wen 
held to l>e one which a prudent owner would introduce, and 
therefore binding on the mortgagor (ft). 


Clup.IV. 
Sect. 5. 


Am to ex- 
penaet ; 
difference 
»u£j{e»ted 
between nee 
of euch con¬ 
dition* by 
trustee*, Ac., 
on tale in 
several lot* 
and on sale in 
one lot 


On a sale in a single lot, there seems to lx* considerable 
difficulty in drawing any distinction l>etween a condition 
throwing on* a purchaser the expenses of copies of decals, 

«ke., (as in Holton v. JMI,) and one imposing on him any 
expenses connected with the sale which would Ik* incurred 
merely on his own requisition, whether regarding the verifi¬ 
cation of the abstract or otherwise: * in each case the 
purchaser submits to pay certain indefinite expenses in the 
eve nt of his insisting on their Wing incurred; and, in 
general, the trust estate proWblv saves in costs what it 
loses in purchase-money. The case, however, is different 
on a sale in several lots, where the expenses of verifying 
the abstract are thrown generally on the purchasers; for 
then, although the expenses can Ik* but once saved to the 
estate, each purchaser may think that he will have to 
War them* and may lie supposed to reduce his biddings 
accordingly. 

Conditions restrictive of a purchasers right to a market- A* to title, 

. . See., should 

able title, or the ordinary evidences of title, should be used b**d*ptedto 
only so far as may be requisite from the state of the title (/>). fj^ cuImr - 
Where, on a sale by trustees, it was stipulated that the 
purchaser should accept a seventeen years’ title as to part 
of the property, and the condition did not specify that the 
portion ho restricted in title was only of small extent as 


(a) Falbur v. StptUabU Rtr. Socy. 
4 })nw. 362. 


(6) S*prd, p. 78; Me, howe^jr, 
Bortflr. Dann, 2 H**44ft, 466. 
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compared with the whole, and not essential to the enjoyment 
of the property, it was considered doubtful whether such 
sale would be binding on the ctstui qxte tmst (c). 

Where a deed dated in 1810 which formed the root of 
title, had been mislaid, and the vendors who were trustees 
for sale stipulated that the title should commence with a 
deed dated in 1858, and *that no earlier title should bo 
called for except at tho purchasers expense and without 
stAting, os was the fact, that the title, as commencing in 
1819, was recited in the deed of 1858, the condition was 
held to be depreciatory, and, at the instance of a ce*tui quo 
frmtf who had only a small interest, tho completion of tho 
sale was restrained (*/). The trustees ought to have com¬ 
menced their title with tho deed of 1819, and to have 
stipulated for the verification of the abstract by means of 
a copy of the deed; or by making the recitals in the deed 
of 1858 evidence. 



toaell 
under special 


its 


Alto declara¬ 
tion that 

K 

•hall not 
affect pur- 


Powers of, and trusts for, salo, at the present day, usually 
authorize a sale ‘‘under special conditions as to title, 
evidences of title, expenses, or otherwise*.’* Such an authority 
may reasonably be supposed to give to a fiduciary vendor, 
somewhat wider limits than he would otherwise enjoy, and 
would probably turn the scale in a doubtful case; but it is 
hard to say what is its precise effect It certainly would 
not authorize capricious or obviously unnecessary conditions, 
ana necessary or provident conditions may and should be 
used without an express authority; and, looking to the 
present state of practice, it must be a very gross case in 
which a willing purchaser could be advised to insistupon the 
use of depreciating conditions as an objection to the title: 
it hfts, however, become usual to insert in such trustsydtfd 
powere a declaration, that the use of unnecessary or improper 

conditions shall not affect the sale ; but even such a declara- 

• « 

tion does not relieve a fiduciary vendor from liability to 
his beneficiaries •; 


miff Midi ▼. Oat*, 10* Jar. N. S. 
134#. ' • , • 


(J) Damp t, Ooidmgkam, LR8 

Ch. Ap. 903. 


' 
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We may here remark that the circumstances of an estate 
being sold under conditions restrictive of the title, does not 
necessarily protect a purchaser from being affected with 
implied notice of matters, which he would have discovered 
by the ordinary investigation which follows an open con¬ 
tract (t) 

Upon a sale of an estate laid out as building land, it 
may often be desirable to reserve power for the vendor to 
modify the arrangements indicated by the sale plan, for 
the laying out of the land, and the formation of roads 
and other accommodation works, in case any of the lots 
remain unsold. 

The condition as to compensation for misdescription hy 
the vendor, cannot, it appears, bo enforced upon a sale by 
trustees, Arc. (f) : although the use of the condition may 
not in itself be a breach of trust («/). 

Tn a modem case, the Court decreed specific performance 
of ft contract for sale by trustees, in which it was provided 
that their receipts should be sufficient discharges for the 
purchase-money, and that the purchaser should not require 
the concurrence of the eertuin qae tnu*t ,—thus supplying the 
omission of the ordinary receipt clause in the trust instru¬ 
ment (//). 

Fiduciary vendors are justified in laying the title and 
conditions of sale before counsel; and the casts of so doing 
hy assignees in bankruptcy have l»een allowed as against 
an incumbrancer who had petitioned for the sale, but whose 
demand the proceeds of sale were insufficient to satisfy (/) ; 
and upon a sale by the Court of Chancery, the title is 
perused, and the conditions of sale are settled, by one of the 

r 

(e) Ptlo v. Hammond, 80 Bav, (A) WUkinoon ▼. Hartley, 15 Bear. 
495 ; Morlaud v. Cook, L. R. 1 Eq. 183 ; and aae Groom v. Booth, 1 Dre. 
252, and cases cited, ib. 258. 643. 

(/) White v. Ciuldon, 8 CL & F. (.) Ex parte 
788. 178. 

{g) See Hoboon ▼. BtU, 2 Bear. 17. 


Chap. IV. 

Sect. 6. 

Beatrictive 
condition* do 
not neoesaarily 
protect a pur¬ 
chaser from 
notioe of what 
might be 
learnt by in¬ 
quiry. 

Condition ai 
to modifying 
■ale plan on • 
aalo of build¬ 
ing estate*. 


Condition aa 
to miadeacrip- 
tkma uaeleaa 
to trustee*, 
Aa 


Specific 
performance 
under special 
conditions. 


Coats of 
consulting 
counsel 
allowed. 


if, 3 M. D. ft De G. 
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(W conveyancing counsel of the Court, in all hut very excep- 
—- tional cases. 


Power of By the Vendor anil Purchaser Act, 1874, trustees who 
y^J*p %£ r are vendors may sell without excluding the operation of 
1874. the rules which are prescribed l>y the Act for the future 

regulation of the obligations and rights of vendor and 
purchaser in the completion of contracts for the sale of 
land (/•* ; but they might, it is conceived, have done so, 
even lantl without express enactment. 


Concluding 
ranaxki on 
•pecUl ood> 
ditino*. 


Lastly, it may Is* remarked, that thosp conditions which 
to an unprofessional eve appear the simplest, an* often the 
most dangerous; and those which appear ditficult and 
complex to the unlearned purchaser may not unfrequently 
pnsluce an impression favourable to the title upon the 
mind of his legal adviser. Hie Conveyancer who, ujxm 
the purchase of a large estate, ]*»rusos a series of s]seial 
stipulations, which have evidently Wen framed with refer¬ 
ence to jKunts which might U* made matters of serious 
annoyance by ft litigious, but an* of little practical impor¬ 
tance to the willing, purchaser, is naturally disposed to 
Wlieve that no real difficulties exist where lmnor objections 
have U*en carefully anticipated: and on the other hand, 
nothing is more common than to see conditions whose 
concise simplicity disarms the suspicion of the unprofes¬ 
sional reader, but who>«- sweeping clauws reduce counsel 
to the dilemma of cither advising a client to complete 
r*ider serious uncertainty whether he will acquire even a 
tolerably safe holding title, or of involving him in inquiries, 
which an* almost sure to lie heavily expensive, ami may 
probably prove wholly unsatisfactory. The writer may 
also be allowed to add, as the result of a somewhat wide 
jKperienee, that, in his opinion, the number of seriapriy 
defective and dangerous tiflea which at the present day 
are brought into market and paaaed off upon purchasers 
under tbe cover of special conditions of sale, is much larger 
than is commonly supposed. 

a 

a 

4k) 87 k W Viet c. 78, met 8. 


f 
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CHAPTER V. Chapter v. 


AS TO THE BALE AUJ) MATTER8 CONNECTED THEREWITH. 

1. Auction, what it is. 

2. Auctioneer, his liabilities, power, and remuneration. 

3. Agent, his liabilities, power, and remunnvttion. 

4. The^eposit. 

5. As to puffings and reserved biddings on a sale by 
auction. 

(1). An auction, in the widest sense of the term, is any Section 1 . 
mode of sale, however conducted, in which the vendor Auction ; 
comes under an express or implied obligation to part with what 11 **■ 
the property to the highest bidder: a general direction to Direction to 
sell by auction, would, however, it is conceived, only autho- ** U bj * 
rize a sale by auction in the usual mode. 

(2.) As to the Auctioneer, &c. Section a. 

An auctioneer selling without sufficient authority («), or 
not disclosing the name of his principal, is liable to the &c. 
purchaser for his costs, and interest on his purchase-money 
if lying idle (6): and it has been held that if he sell, with- •oniUj liable, 
out at the time of sale disclosing the name of his principal, 
he is personally liable in damages for nonperformance of 
the contract (c). 

The fact of his being, unknown to the purchaser, the Maybehim- 

(а) Ai to acta by tfee render bind- Driver, 2 Y. &J. S55. 

ing him to the sale, Me Pike v. WH- (c) Hanson ▼. Boberdeon, Pea. N. 
eon, 1 Jut. N. 8. A0. P. C. 120 j PmnUyn Lomond, 4 

(б) BreU r. BUis, and Jotus v. • C. B. 087 ; Bx parte Harlop. 12 Vet. • 

Dyke, Sug. App. 81S. 8m Oaky ▼. 152 •,'Bug. AS. 



1/5 


THE SALE AND 


Chap. Y. 

s«ct. a. 


«eU the 
vendor. 

Cannot vary 
terms after 
■ale. 


owner of the property, seems to form no objection to tho 
validity of the contract (/7). 

The auctioneer cannot, without express authority, del (‘gate 
the sale to another (t ); nor can he, after tho sale, vary tho 
terms of tho contract (/): whether without express authority 
he can bind tho vendor by epocial conditions of sale, seems 
to be doubtful (g). Where he professes to sell as “ without 
reserve,” it has been held at Law, that if he accepts a bid 
from the vendor, he commits a breach of contract with the 
purchaser, for which ho may bo made liable in damages (A). 


Righta and 
liabilitioft of 
in rwpect to 
deposit and 
purchaae- 
monej. 


Unless especially authorized, he has no power to receive 
more than the deposit (!) : and if, as respects the deposit or 
any other part of the purchase-money which he is Authorized 
to receive, he allow the purchaser to retain it on his personal 
or any other security, he does so at his own risk (k ); nor 
where he is authorized to rocoive payment, is he justified in 
taking a bill of exchange instead of cash (/); but if be 
accepts the purchaser's I <> U for the money, even though 
he does so with the vendor s consent, it seems that he may 
sue upon it in his own name (m). On a sale of gooiln lie 
may recover the .entire price from the purchaser (/*). 


Hold* the Until the purchase is completed he is a stakeholder of the 

■StelKiUicT. deposit, and should not part with it except by consent of 
both vendor and purchaser (n) ; if both claim it, he may file 


(d) Flint V. Wnodiu , 0 II a. CIS. 

(?) C'ofkmn v. Irinm, 2 Mau. & S. 
301 ; Catlin v. Bell. 4 Camp. 1 *3; 
Sch moling v. Thom/inson, 6 Taunt. 
147 ; fee 0 Vca. 261 ; Hcnderrm v. 
BamneaU, 1 Y k J. 387 ; Sug. 41 
(/) S**e Blackburn v. Sckolts, 2 
Canp. 843. 

< g) Piict WiUcn, 1 Jut. N. S. 69. 

(A) Wariovs ▼. Harrison, 6 Jar. 
N. 8. 60, Excb. Ch. ; and cumpara 
Mmmfrita t. WsstUg, 11 Jur. N. S. 
878. 

(f) 8gkm w. Oiks. CM.1W. 645. 

(!' Wioum ». Main# », 1 ft.». 


81, 85 ; WiiuAtre r. Sims, 1 Camp. 
258 ; Sug. 48* 

(/) Sgket t. Qtlts, 5 M. k W. fl45 ; 
Williams v. Evans, L R. 1 Q. B. 352. 

(m) Cleave r. Moors, 3 Jur. N. 8. 
48. 

(») WHUans v. Millington , 1 H. 
BL 81; Robinson v. RuUer, 3 R 
1185 , 4 EL k a 954. / 

(o) Saa SmilX r. Jackson , 1 Mad.L 
620 ; B nr rxmgk t. Skinner, 5 Burr. 
2689; and Wiggins v. Lord, 4 Baav. 
80, wbm the deposit wm received 
by the vendor's aolidtor; but ace 
BdgeH v. Dag, L. B. 1 C. P. 80, when 
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a bill of interpleader (p ); but, in So doing, he must not Chap. v. 

claim to retain his commission out of it (g), nor must the --1 

amount held by him form a question in dispute (r) ; if, how¬ 
ever, he be made a defendant to a bill for spocific perform¬ 
ance, and the deposit be brought into Court, he will be 
allowed to deduct his charges and expenses, subject to the 
question as to who shall ultimately bear them (*). If the 
contract be rescinded by the purchaser on the ground of 
fraudulent misrepresentations made by the vendor to the 
auctioneer, and innocently communicated by the latter, the 
fraud will be a good defence to an action by the vendor 
against the auctioneer for the deposit or purchase-money (/). 

If the estate bo re-sold by the vendor, upon the alleged 
default of the first purchaser, the auctioneer receiving the 
deposits on both sales cannot in one suit get rid of the con¬ 
flicting claims of the vendor and two purchasers (u). In 
such a case he should pay the money into Court under the 
Trustee Relief Act, and would he allowed his necessary' costs 
of doing so. 


At Law, the costs of an auctioneer who has paid the Whether 
<lc)KNsit into Court under an interpleader order (x), have l>een out of, at Law. 
allowed out of the deposit; leaving the purchaser to his 
remedy over against the vendor, although known to be 
insolvent (y ): but in a modem case the Court refused the 
interplealer order, unless the auctioneer gave security for 
costs, and declined to allow him the costs of the applica¬ 
tion (j). 


* 

the vendor’* solicitor receiving tho 
deposit was held not to be a stake¬ 
holder. 

(p) Fair brother r. rratlent , Dan. 
64 ; Dan. Ch. Pr. 4th Ed. p. 148. 
If an action haa been brought to 
recover tho depoait, he may, it la con¬ 
ceived, take out an interpleader sum¬ 
mon* under 1 A 2 Will. 4, c. 68 ; 
See 23 A 24 Viet c. 126. 

(q) Mitchell v. Hayne, 2 81m, A 8.* 
63 ; and see Bignold ▼. A udland, 11 
Sim. 28. 

(r) Diploek r. Hammond, 2 8m. A 


G. 141 ; and see Watts v. Hammond, 
3 Eq. R. 041. 

<s) Annttley v Muggridgc, 1 Madd. 
693 ; Yates v. Farcbrotker , 4 Madd. 
239. 

(<) See Murray v. Mann, 2 Exch. 
688 ; Stevem r. Ltgh, 2C.LR 251. 
(u) Hoggart v. UutU, Cr.APb.197. 

(x) Under the*! A 2 Will. 4, c. 58. 

(y) Pitchers v. Edney, 4 Ring. N. 
C. 721 ; and aoe Rsmxs r. Barraud . 
7 Be. 281. 

<«) DtUcr ▼. Priclett, 15 Q. B. 
1081. 

b 2 
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m to deposit 


After the'purchaae h completed, or before, with the con¬ 
sent of the purchaser, the auctioneer may, except in very 
special cases (a), safely pay the deposit to the vendor, 
although in embarrassed circumstances (6): if the purchase 
go off, or the vendor fail to make a title (c), the purchaser 
way, and perhaps without giving notice of default (d), 
recover the deposit from the auctioneer in an action at 
Law (c); but he cannot, nor can the vendor, claim interest, 
although the auctioneer may actually have made a profit 
upon it, and been required by one only of the parties to 
invest it (/). 


CoounUoD. The amount of his remuneration, unless (as it should be) 

settled by agreement (y), seems to depend upon custom (h ): 
and even in the trade there appears to be no settled rate of 
commission. In a late case (i) the usual charge was by 
several auctioneers stated to be £5 per cent up to the first 
£500 of purchase-money; by others, up to the first £1000 ; 
and by most of the witnesses, up to the first £2000, with 
£2 10s. per cent, on the remainder. An agreement that tho 
auctioneer shall receive nothing if there be no sale, will not 
deprive him of his commission, if, after he has taken the 
usual steps preparatory to a sale, the estate be sold by tho 
owner by private contract (I): but where an agent was to 
receive £100 for commission, "one-third down and the re¬ 
maining two-thirds when the abstract of conveyance is 
drawn out,” and an alwtract of title was delivered, but tbo 
contract then went off, he was not allowed to recover from 
his principal the two-thirds which remained unpaid (l). 


(а) See Crosskey ▼. Mills, 1 Cm. 
U.kK 298, 802. 

(б) White t. Bartlett, 9 Bing. 878. 

(c) Gray v. Qutteridgt, 1 Men. k B. 

614^ Edwards t. Sodding, 5 T*ant- 

rtf. 

r vfQ a«r ?. Oumridg*, «K 
<kf< IM.4W. 244. 

(l) Jhfrmgk ▼. Skinner, 6 Bsb; 

6 TW . 

els i /amimfiffrksris, u k t. 

m. , T 


if) Harington ▼. Boggart, 1 B. k 
Ad. 577 ; Lord Salisbury v. WOK*- 
son, dud 8 Vet. 48 ; 8Bro. C. C. 44 ; 
Broom V. SouOumsc, ibid. 107 ; and 
MS Oobyr. Matt, 2 Y. 

(rf *4 Page, *% Bear. 

(A) See Maltbyr, Christie, 1 bq. 540. 
(0 * Paps, mbi mtyrd 
ft 4| day v. Vwmon, 9 Car. k P. 
8*9 1 Mark ObolmondeUy, ibid., u. 
(I) Mim V. Boyle, 4 C. B. 81ft. 
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Where a solicitor employed an auctioneer to sell his client's 
property who retained out of the deposit, for his commission, 
more than would be allowed under the Bankruptcy scale (m), 
the solicitor was nevertheless allowed the whole charge on 
the taxation of his bill ( n ). 


And the auctioneer’s (or agent’s) claim to remuneration 
will be defeated by any negligence on his part, as to the 
mode of conducting the sale or otherwise, whereby the sale is 
defeated (o): and if he negligently misdescribe the property; 
he will be liable to repay to the vendor the amount claimable 
by the purchaser in respect of such misdescription (p ); and 
he may be liable in nominal damages for breach of duty, 
though no actual loss may have been sustained ( q ). An 
executor or trustee (r) or mortgagee with power of sale («), 
acting as auctioneer in the sale of the truA or mortgaged 
property, cannot charge commission, unless it can be collected 
from the trust instrument or mortgage that such* was the in¬ 
tention (f). 


As a general rule, any loss occasioned by his insolvency or 
malajidta falls on the vendor as his employer (it); and & 
mortgagee, adopting his mortgagor’s contract for sale, adopts 
also this liability, as between himself and the purchaser (x): 
but a fiduciary vendor will not be personally responsible to 
his cestui* que trust for such loss, if he have acted prudently 
and under proper advice in the matter (y). 


By the appointment of an auctioneer the vendor impliedly 

clerk (?) to bind him by their 


authorizes the auctioneer or his 

(m) See Bankruptcy General Orders, 

19 May, 1865, Sched. 

\n) Rt Page, uti rupni. 

(o) Denew v. m DavertU, 8 Camp. 
451 ; Jones v. Nam «y, 1# Pri 76. 

(p) Parker v. Farebrotker, 1 C. L. 

K 328. 

(?) Uibbcrt v. Baplep, 2 Fit 4 Fin. 

48. ’ 

(r) Kirk man v. Booth, 11 Beav.278. 

(•) Mathison y. Clarke, 8 Dm. 8. 

(I) Douglas v. A rekbutt, 2 D« G. k 


Jo. 148. 

(u) See and oonnder Sanderson y. 
Walker, 13 Vea. 601, 602 ; Fenton y. 
Browne, 14 Vea. 144,150 ; Anneslep v. 
Muggrulge, 1 Madd. 593, 596 ; Smith 
y. Jackson, 1 Madd. 618, 620; Sug. 52. 
(*) Rotce y. Map, 18 Bear. 618. 

(f) Edmonds y . Peaks, 7 Boar. 289. 
(f) Bird y. Boulter, 1 Nev. k M. 
818; Bartlett y. Purnell, 4 Ad. k B. 
792 ; Henderson ▼. BarnaoaU, 1 Y. k 
J 887. 


Chap. V. 
Soot 2. 


Claim to, 
defeated by 
negUgtaoe. 


Trustee, Ac., 
cannot claim 
oonunimlon. 


Insolvent— 
loss falls on 
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Btatatoof 


of hit autho¬ 
rity. 


signatures aa hia agent within the Statute of Frauds (a ); a 
similar authority is given by the bidder, by tho act of 
bidding (6), although it be by an agent (c). Before the fall 
of the hammer, either party may revoke the authority (c/); 
but not after the property has been knocked down, even 
though no contract way have l>een signed («). Whether an 
action would lie for such revocation is doubtftiL 


Selling by Where property was offered for sale by auction under order 
tnlcTiit the of the Court, and was bought in, but before the auctioneer 
nerved prion, ^ room a person, to whom he had communicated 

the reserved price, signed a contract for the purchase at that 
price, it was held that the auctioneer had not exceeded his 
authority, and the contract was enforced (/). 


Revocation 
of hi* autho- 
rily. 


Where the rfuctionecr’s authority has been revoked by 
the vendor before the sale, such revocation is valid eu*n 
as against parties purchasing in ignorance of it (</;, but 
not where the auctioneer has a written authority, and the 
bids are made upon the faith of it 


Hit right to 
■ue party 
for whom bo 

•ignt u 

agent. 


It seems to lie doubtful whether the auctioneer can sue a 
party for whom he personally signs as agent (A); but lie can 
maintain the action when the entry lias been made by his 
clerk on behalf of the defendant (*). 


Sections. 

Aa to agent*. 
Agent. 


(8). Ae to agents. 

An agent, cither for purchase (k) or sale (?) of an estate 


t 


(af Emmtrson ▼. Uedis, 2 Tannt. 
VkTXemoortkg t. Sckojuld, 2B. AC. 
* #45 ; Kcmtyt ▼. Proctor , 1 Jac. A W. 

r '#50. 

(b) See 8og. 43. 

(<•) Xmnurson v. Jfeduy 2 Taunt. 
gS j Whitt t. Proctor , 4 Taunt 207. 

(d) Boo fibftUn w. Bradbtar, 12 
Vo*. 466; Mmrm ▼. Armitaje, 13 Voa. 
> ifofin# ,V. iVtfw/m, 2 Ke. 25; 
, jM* V. PU,met, 10 C. R 744, 

404 * 1 * - • 


(e) Day v. Wdh,7 Jnr. N. S. 1004 ; 
30 Boar. 220. 

{/) Else r. Barnard, 28 Boav. 230. 
< g) Manser t. Back, 6 Ha. 443. 

(h) Panbrothcr v. Simmons, 5 RcA 
Aid. 333; Wrighty. Dannah, K&np. 
203. 

* (•*) Bird v. Banker, 1N. A 54. 818 ; 
am Graham r. Masson, b Bing. N. 0. 

603,308. 

(A) Bog. 145. 

(0 Bn* 1W. 


* 
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may bo appointed by word of month (m) ; but a verbal ap- chap. v. 
pointment, of course, ia generally inexpedient: neither of 86ct 8 


the contracting'parties can, it appears, act as agent for the 
other (n); nor can the seller's agent act as agent for the 
buyer, unless expressly authorized by the latter (o). 


Though not perhaps absolutely necessary ( p ), it is very By a oorpo- 
desirable that the agent of a railwaj* company or other cor- mion * 
poration should be appointed under the corporate seal (q). 

The company may, by their conduct, adopt and ratify the act 
of an unauthorized agent; but in dealing with a public com¬ 
pany, strict proof of the agent s authority should l>e required. 


Where the agent has a written authority, parties dealing rrivatein- 
with him upon the faith of it are unaffected by private Btruct,onHl 
restrictions imposed upon him by his principal, but of which 
they have no notice (r). Nor can a contract, when duly 
entered into by an agent, be avoided by his neglect to 
communicate it to liis principal pursuant to the latter’s • 
instructions (s). # " 


Wherever a general authority is given by a principal to General 
an agent, this implies and includes a right to do all subor- whatU^’ 
dinate acts incident to and necessary for the execution of lndodea - 
that authority,—and if notice is not given to the person 
with whom the agent deals that the principal has limited 
the authority, the principal is bound ((). But an estate 
agent instructed as to price has no implied authority to sign 
an open contract on behalf of his principal (a). 


(m) Seo 0 Ve». 260; Dyas ▼. Cruise, 
2 J. A L. 400. 

(n) Wright v. Dannah, 2 Comp. 
203 ; FartbnAhcr r. Simmon*, 6 B. 
A Aid. 333. 

(o) DurreU y. Evans, 7 Jur. N. S. 
685. 

(p) See Wilson v. West Hartlepool 
R. Co., 2 De G. Jo. A 8. ; and L. J. 
Tomer’* remark* on *ec. 97 of 8 A 9 
Viet c. 16, ib. 496 ; and eee 5 H. L. 
Ca. 863, 364, and Sug. 77. See as to 

contract* by trustee* of a charity who 
have been incorporated, 86 A 86 Viet. 


c. 24 sect. 11. 

(?) Corp. of Ludlow v. Charlton, 
0 M. A W. 815; Cope v. Thames 
Haven Co., 3 Exch. 841 ; 6 Rail. Ca. 
83 ; Higgle v. London and Blaelcwall 
It Co n 6 Exch. 442 ; Gooday v. Col¬ 
chester R . Co., 17 Bear. 132. 

(r) Nceid ▼. Duke of Beaufort, 5 
Jur. 1123 ; seo a* to restriction* on an 
auctioneer, Manser y. Bad', 6 Ha. 443. 

(•) Wright r. Bigg, 15 Boar. 592. 

<0 Far M. R. in Coden ▼. Gardner, 
21 Bfar. 542. 

(u) Hamer v SAorp.L. R. 10 Eq.108. 
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Also a person may so deal -with third parties, as to warrant 
them in the belief that another is his agent; and be will, at 
least in Equity, be bound by any unauthorized agreement of 
the agent, wfcich he (the principal) has given them reason to 
consider authorized (v). 

An agent, employed to bid for an estate, and not limited 
as to price, can bind his principal to any amount; if, being 
limited, he exceed the limit, and his want of authority be 
unknown to the other party, he himself is bound ( x ), and 
his principal is said to be free (y); upon the general ground 
that he cannot bind his principal beyond the extent of his 
authority (z): but the production of written instructions 
authorizing him to give a specified price, docs not preclude 
parol evidence of his having had a general discretionary 
power (a). 


As between the vendor and an alleged agent for purchase, 
but whose authority is denied, the agent has all the rights 
and liabilities of a principal: the fact of agency, if denied, 
may, of course, if practicable, be established, by the agent 
against the principal, the principal against the agent (ft), 
or by the vendor or purchaser against the other prin¬ 
cipal (c). 


There is not, as a general rule, any objection to a con¬ 
tract for purchase entered into in the name of an agent, 


8«e Smith ▼. East India Co n 

•IS Sim. 76. 

(x) 8 m /ones v. Doicnman, 4 Q B. 
285, n. ' 

(jr) Hick* T. Hankrin, 4 Esp. 114 ; 
Hast India Co. ▼. Hensley, 1 Eap.112; 
Amb. 498 ; 10 Vm. 400; Sag. 47. 

bowerar, whether the rale 
abocM oak be, the* when the agent 
■needs limit, the principal aha# 
hi bound to the OTtaat of »och limit; 
prmidad, tn' the enae a# an auction, 
HU** oataod ta Mpxmt of the last 

H am MBha u, i 
W CWfci f ***> M Jvr. 


497, Q. B. 

(a) Hides ▼. HanUin, 4 Bap. ; aee 

p. 11« 

. (b) Taylor *. Baboon, 4 MyL ft C- 
184; Dais ▼. Hamilton, 2 Hl 288 ; 
leer t. iVnttnB, 1 Bm ft M. 88, afld. 
3 MyL ft K. Sit; sad bm dufey. 
GbmiBr*, SOL ft*. 1. 

(c) Bm Jfertfe* ▼. ftee, 8 Ad ft E. 
14 ; in/rd, B. 4 ; Bod ▼. JMand, 
1 Dru. ft WhL 87 ; Wiloon ▼. HaH, T 
Tmrnt MB; oHU4ofrA, Ch. XVII., aa 

to vbao an notion most be brought 

U the flflenfl omd«. 



MATTERS CONNECTED THEREWITH. 


185 


upon the ground of his having professed to deal on his own Chop. v. 


8oct. s. 


account (d ); but in the converse case of a purchaser pro¬ 
fessing to contract as agent for another, Equity would 
refuse specific performance against the vendor, if it appeared By nominal 
that the name of the assumed principal was used as an in- 
iucoment to a bargain, which would not otherwise ha^ 
been entered into (e). Of course the real principal is liable/ 
vlthough he may have assumed to contract as an agent 
ao other principal being named (/). 



Where on a sale of goods'by auction, a bidder in reply to 
the auctioneer gave his own name as the purchaser, but did 
dot disclose that he was acting merely as agent, or sign any 
written contract, and there was evidence that the vendor 
&ncw he was only an agent, and the goods were delivered to 
the principal, the Court of Exchequer were equally divided 
n opinion, as to whether the agent was liable to the vendor 
n an action for goods sold and delivered (g ). 


Aji agreement entered intg by an attorney or agent, 
should, in order to avoid any question as to personal liability, to be signed, 
be made and signed, by him, as attorney or agent, in the name 
if the principal (A); in fact, if a person by deed covenant A *^T, hen 
for himself and his heirs for the acts of another, he is blble. 
personally liable, although described as agent (i); it has, 
however, been held, that if a person enter into a contract 


in writing, not under seal, describing himself as agent and 
mining his principal, he is not personally liable, unless he 
lad no authority to make the contract*, or, in making it, 
exceeded his authority ( k ); but slight expressions, indicative 
if an intention to bind the agent, have been held to take a 


(d) Sug. 48 : NeUkorpe ▼. HolgaU, 
! CoU 203 ; Trent v. Hunt, 0 Exch. 
(4 ; Stuvn V. Blake, 29 Boot. 43a 

(e) PkiUipt ▼. Duki of Bu d*, 1 
Vem . 227 infrd. Chap. XVllL a. 9. 

(/) Carr ▼. Jackson, 31 L. J. Exch. 

187. 

(g) Williamson r. Barton, 9 Foot, k 
fin. 344 ; 8 Jur. N. 8. 341. 


(A) See Gray v. Gutteridge, 1 ifrn. 
k R 614, 618 ; HumiU v. Hunted 
12 Q. B. 310 ; Magee t. Atkinson, 34" 
M.4W. 440) stmdei^frd,Cb.XVIL; 
Sag. 67. 

(08m AppUton j. Sinks, 6 
148; Bug. 67. 

(A) Doumman r. Sonm [ in 
9 Jur. 664,'Ex. OK 
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chap, v. case out of the general role, where the signature is in the 
flwi ». iiuj^ Q f agent—although so described—and there is no 

ratification by the principal (I ): even where a penwm, with¬ 
out authority, signs an instrument in the name of and as 
agent for another, he cannot be treated as a party to such 
g^nstniment, and bo sued upon it, unless he be shown to havo 
been really the principal; although he may prolvably bo 
liable in an action for damages for the misrepresentation (?n): 
where the agent of the vendor, at the purchaser’s request, 
signed the agreement in his (the agent’s) own name, this was 
held not to be a sufficient agreement in writing under the 
Statute of Frauds, the vendor failing to prove that his agent 
signed as agent for the purchaser (w); ho, where the seller's 
agent, in the presence of both the buyer anil the seller, wrote 
out a sale note, containing the names of the parties, and, at 
the buyer's request, altered the date so as to give him longer 
credit, it was held that the buyer was not bound (o). 


Powenof After the contract is entered into, an agent for sale, if 
and gu l on g as his principal is uniliscliwed, may, within the 
limits of his original authority, vary the terms of payment (/>): 
he cannot, without special authority, receive the purchase- 
• money (q ); if authorized to receive it, a direction from his 
'principal to pay it to a third party cannot, if given for 
valuable consideration (r), lie revoked without the consent of 
such third party. He is not l>ound to pay over to his 
principal money received under it contract Which has been 
rescinded on the ground of fraud (a). 


(0 Tanner y. Christian, 4 El. A B. 
96 ; mod diatinffeubed Spittle y. Laven¬ 
der , 2 Bro. A B. 452, whew the agree¬ 
ment wu ratified by the principal. 
Sac too Reid v. Draper. 7 Jar. N. 8. 
7125, A contract between broken. 

J (m) Jenkins ▼. Hutchinson, 13 Q. 

B. 744 ; Levis y. Nicholson, 16 Jar. 
l 1041. 

(*) Graham Y. Masson, 5 Bb£. 
K. 0.106. 

* <o) Dumd y. Borne, 7 Jar. N. 8. 
(J>) Suf. 46, y. 


SchoUs, 2 Camp. 348. 

(q) Mfnn r . Joliffe, 1 Moo. A R. 
826 ; Pole r. Least, 28 Bcav. 562 ; 
and aee farther, infrh, Cb. XIII., aa 
to payment to agent*. 

(r) Metcalf y. Clough, 2 Man. A B- 
178 j Tales y. Hoppe, 9 C. B.^4T; 
aee la Eqdty, Rodiek y. GanddX, 12 
Bear. 825; 1 DiO.M.AO. 763 ; 
VBstrange Y. H Estrange, 18 BeaY. 
281 , Rivard y. Prichard, 1 K. A J. 
277. 

M AprA, p. 17#. 
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that an agent 

contracting for a principal in insolvent circumstances, and 
failing to communicate the fact to the vendor, was personally 
responsible for his purchase-money: but on an appeal to 
the Lords the respondent’s counsel deemed it useless to argue 
the point ( t ). 

If an agent for sale is to receive for commission a per¬ 
centage on the 8urn obtained, he cannot claim it in respect 
of any part of the purchase-money which remains unpaid (u): 
unless such nonpayment be occasioned by the wilful act or 
default of the vendor (r): if several agents arc employed, 
and one find, and another conclude, the bargain with ’ a 
purchaser, each may claim a commission; but not the usual 
cornmiasion of 21. per cent. (y). 

In a modern case (c), where an agent was employed to find 
a purchaser at a certain price, on which he was to have a 
specified per-centAge if a sale were effected, and the agent 
found a purchaser, but the vendor refused to complete the 
sale, it was held that the agent could sue on a quantum 
meruit for the work and labour done ; and that in such a case 
the law implies a promise on the part.of the vendor to 
remunerate the agent, even if the contract should not bo 
completed: but two of the judges carefully disclaimed any 
intention of laying it down as a general rule, that when an 
agent, is employed to sell, and his authority is revoked, he 
may resort to the common counts for remuneration for his 
sendees: the understanding being that he is to find a pur¬ 
chaser if he is to be entitled to his commission; and if he 
does not do so before his authority is revoked he is to receive 
nothing (a). 

In order to entitle himself to commission the agent must 

(/) Dudgeon ▼. Thompson, 1 Maoq. (*) Pricked v. Badger, 5 Jar. N. 8. 
H. L. C. 714. . 66 ; 1 Com. Be* N. 6. 226. 

( u) Bull v. Price, 7 Bing. 327. (•) Per WiUiami and Crowder, JJ. f 

(*) 8. C., tee p. 241 ; and Cannon 3 Jur. N. 8. 67 ; aee and compare 
▼. Kelly, 1 Hay. & J. 656 ; and Alder Plmncke r. CoUmm, 8 Bing. 14 , Dp 
v. Boyle, 4 C. B. 035. Bemardy e Harding, 8 Each. 822. 

(y) Murray r.Currie, 7 Car. ft P.584. 


It was in a modem case decided in Scotland, 


Chap. V. 
Beet. 8. 


► 

Commhrion. 


Whether 
entitled to 
remuneration 
Where tale not 
effected. 


N.ot entitled 
to commiation 
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strictly observe the letter of hie authority. Thus, whore A,, 
the owner of oertain pottery works, and B. the owner of a 
patented invention for earthenware, entered into an arrange* 
ment that if A. sold the works with the benefit of the patent 
annexed, he should bo entitled to a specified remuneration, it 
was hold that A. could not claim anything for effecting a 
sale of the works without the patent (6) v 



o o io a d w ; 


or 

riMdaot 



odybjr 


The authority of an agent, either for sale or purchase, 
{pay be revoked at any time before he has entered into a 
binding agreement (<*); and the revocation of his authority 
will not entitle him to claim the specific amount of remu¬ 
neration, which had been agreed to be paid to him on a Male 
being effected: although it may entitle him at once to a 
quantum meruit for sendees actually rendered (if). If ho 
act without authority, his alleged principal, even although 
he have had no previous communication with him, or were 
ignorant of his name at the date of the contract, may adopt 
his acts (e): and mere acquiescence with knowledge of the 
fact, but without any overt act of adoption, may raise a 
presumption of assent, and make the contract binding on 
the alleged principal (/); nor is it necessary that the 
principal should’have* been competent to contract at the 
date of the agreement; for instance, an administrator 
.may adopt a contract entered into before the grant of 
the letters of ad ministration (g ); but a contract entered 
into by A., expressly as agent for B, cannot be adopted 
by C. (A). 


{1) PtUy ▼. Sidney, 5 J ur. N. H. 793. 

(c) Fvmer r. Robinson, 2 Camp. 
339, n.; Blagdcn r. Bradbenr , 12 Vca. 
436 ; Mason t. ArmiUujc, 13 Vat. 25 \ 
Manser ▼. Back, 6 Ha. 443 ; Smart v, 
BaaCdn, 3 C. B. 880 ; suprd, p. 182. 

(d) Sae Xdmpanari ▼. Wood bun, 
*<X 1*2^140; 15 O. B. 400 ; 8tmp- 
MV. M 4 W. R. 82ft. baft Mi 

Pricks* t . Bcdoer, 1 

afclcAs*; 8/Jnfc N. 8. 66; and 

(A am 


OosbcU w. Archer , 2 Ad ft K, 507 ; 
and aaa Sett f. ftompaon, 3 bear. 
469 ; London and RtradnyAam R. Oo. 
v. Winter. Or. 4 Fb. 57 ; Wilson r. 
*mm, 6 Be. N. B. 894; and 
Blackwood v. Borr o ws, 4 Ury^' W. 
441, 473. 

(/)*•# v» B**p, 3 Smik a O. 
592; 4 Jar. N. 8. 108, 988. 

<p) Foster 12 ML A W. 226. 

(A) ***** Am** 6 Man. a 
O. M) 5 8* IT. R. «94. 
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The clerk of an agent for sale has, it appears, no implied 
authority to bind the principal (t). • ' 

A land steward has no general authority-to enter into 
contracts for leases f^r. terms of years (fc). 

Where one of several purchasers entered into a secret 
arrangement with the vendors, that if a safe were effected 
at a stipulated price, he was to receive a bonus out of the 
purchase-money, and he persuaded his co-purchasers that 
the vendors would not consent to any reduction of the 
price, it was, of course, held, that the transaction could not 
stand (l). 

A contract by a corporation must necessarily be made 
cither by writing under its common seal or by its officer or 
other agent authorized to make such contract, and the agent 
must make it in writing, if writing would be necessary were 
it the contract of an individual. The Lands C. Act, 1845, 
s. 97, and the C. Act, 1867, a. 37, contain with respect to 
contracts provisions which may be regarded as partially 
declaring rather than as altering the Law. 

There can, of course, be no doubt that a company may 
ratify under seal previous contract not under seal; and it 
is settled that they may, by their own conduct, as eg., by 
an act of part performance, bind themselves to a contract, 
which an unauthorized agent may have entered into on 
their behalf (m) ; but an agreement by the promoters of the 
company, prior to its incorporation, is not binding on the 
company, until it has been either ratified or adopted by 
them (?i); and, after considerable conflict of authorities, it 

seems to be now well settled, that if the agreement, into 

% 

4 

(i) Cola r. Trtootkick ,, 8 Vet. 234 ; (m) WiUon ▼. Wat Hartlepool R. 

Blort t. Sutton, 8 Her. 387 ; and tea Co^ 2 Do G. Jo* * S. 475 ; 84 Bmt. 
Birdv.BovUcr,iB.kAd. 448; and 187. 

BumeU ▼. Brown, 1 Jia * W, 188. 1 (n) Proton ▼. Liverpool B. Oo. 5 

(*) CoU*env.Q*rdu*r,%lBm*.tlO. H. L. Oa. 805 William* r. St. 

{l ) Beck v. Kantonwu *, 8 K. 4 Jo. Qeor&t Harbour OtL, 24 Baae. 888 ; 
280. SD«0. 4 Jo. 547. 


Chap. V. 
8oot8. 

Clark of agent 
cannot hind 
prindpal. 
Land steward. 


Under-band 
bargain bj 
■goat 


Contract* by 
corporation*. 


May ratify 
and adopt a 
ooptract not 
under Mai 
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which the promoters or directors' of the company have 
entered, is not warranted by the terms of their incorpora¬ 
tion, the company is not bound (o). A contract by the 
promoters for purchase, founded on the withdrawal of a 
landowner’s opposition to the bill, has ]pen enforced against 
the company; and, as a general rule, wherever the company 
have adopted, and had the benefit of a contract which is not 
ultrp vires, and which, if entered into between ordinary 
individuals, would be valid, the contract may be enforced 
against them (p ). 


We may here refer to the Companies Seals Act, 1804 (q ); 
under which a public company, formed under the Act of 
1862, may have an official seal for use in foreign countries, 
and may employ a local agent to affix the same to any deed, 
contract, or other instrument to which the company is a 
party in such foreign country. 


Contract! by 
trading cor- 


With reference to trading corporations, the result of the 
cases seems to be that whenever the contract is made for 


the purposes for which they were incorporated, it may l>e 
enforced, though not under seal (r). 


(o) HawLc* v. Enter* Counties R. 
Co., 5 H.. L. Co. 531 ; BoryaU v. 
Shortridge, 2 Macq. 420. 

(p) Leux y. London and N. W. R. 
Co., 18 Q. B. 632; and im generally 
m *« railway companies being bound 
by their adoption of contract! entered 
into in anticipation of their powers to 
porch a«e, or of their Acta of incorpo¬ 
ration, and aa to the validity of con¬ 
tracta for purchase founded on the 

withdraw*! of parliamentary opposi¬ 
tion, Edward* v. Grand Junction It 
Oo. f 1 MyL ft C. 050 ; Stanley v. 
Chester, At. R. Co., 3 MyL ft C. 773 ; 
Prtetm v. Liverpool, ft. R. Co^ 5 Hi 
UOa M*Wfbk r. Direct London, 
Au R. tfe, 1 Do O. M- ft O. 521; 


Hawke* r. Eastern Counties R. Co., 1 
De O. M. A G. 737 ; 5 H. L Ca. 
331; Stuart v. AT. W. JL Co., 1 De G. 
M. ft G. 721; Cooday v. Colchester R, 
Co 17 Bear. 132 ; Shrewsbury and 
Dina. R. Co. v. N. W. R. Co., 16 Jur. 
311 Q. R; 6 H. L. Ca. 112 ; Lane, 
and Cart. R. Co. v.L. N. W. R. Co. 
2 K. ft Jo. 293; Sari of Shrewsbury v. 
A r . Stafords. R. Oo. t L. R 1 Eq. 593; 
See Sugd. 75. Lindley rartnera: 1, 
355. 

(f) 27 ft 28 Viet. o. 19. 

(r) Henderson v. AuMraliarj^Royal 
Mad, Ac. Oo^ 5 K. ft B. 409 ; and eee 

South of IrdandOsOieryOo r. Waddle, 

L. B. t O.P. 46S,aftL L. R. 4 C. P. 
617, and the one there cited. 
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(4) As to the deposit («). Chap. v. 

The deposit is a payment by anticipation of part of the - 

purchase-money (<); and the purchaser cannot elect to forfeit depodt. 
it and avoid the agreement (u). 


Even the deposit should not be paid to a mere agent for Payment of. 
sale, without express authority from the vendor. If the 
authority be for the agent to receive it at a particular time, 
or in a particular manner, of course it cannot be safely paid, 
except to, or by the direction of, the vendor, at any other 
time, or in any other manner (x) ; and the purchaser, will 
not be liable for loss arising from his having followed any 
such special authority as to the mode of payment (y). 


If the vendor’s solicitor receives the deposit he hplds it 
as agent for tho vendor, and not as stakeholder for both 

parties (c). 

The deposit cannot safely be paid by the purchaser, by 
being set off in account with the auctioneer or agent, except 
under the special circumstances of his being able to show the 
existence of a debt of equal amount due from the vendor to 
the auctioneer or agent, and that the latter was authorized by 
the vendor to retain the deposit on account of such debt (it); 
so, if, instead of making a cash payment, the purchaser give 
his acceptance, payment of the bill when due is no defence 
to an action by tho vendor, if the bill never came into his 
possession (b ); so a cheque, if given for the deposit, should 
capable of being immediately cashed, and should not in¬ 
clude other moneys (c). 


Vendor'® 

solicitor 

receives it m 

his sgent, nnd 
not m stake 
holder. 

Not generally 
by settlement 
of accounts 
with agent; 


nor by the 

purchaser's 

bill. 


(s) El vide sttprd, sect. 2. 

(t) Palmer r. Temple, 9 Ad. A E. 
508, 520 ; Sug. 50. 

(u) 2 Mer. 506 ; and see 9 Ad. A 
E. 520. 

(*) See Young ▼. Ou y, 8 Bear. 149. 
(y) Warwick ▼. Noakes, 1 Pea. 
98; Hawkins ▼. Autt, ibid. 248 ; 
EyU i ▼. EUis, 4 Bing. 112; Sug. 49. 
(r) Edged v. Day, LE.10.P. 80. 
(a) Barker r. Greenwood , 2 Y. A 


C. 414 ; Young y. White, 7 Beav. 506 ; 
Hanley v. Cassan, 11 Jur. 1088 ; 
Sweeting y. Pearce, 7 Jur. N. S. Ereh. 
800 ; 9 C. B. N. S. 584 ; Bridge v. 
Garrett, L R. 4 C. P. 580 ; see this 
case on appeal, I* B. 5 C. P. 451. 

(6) Sykes y. GxTee, 5 M. A W. 645 ; 
Williams y .Evans, L. R. 1 Q. B. 862. 

(c) Bridges r. Garrett, LR.4C.P. 
580; L.R. 5C.P. 451. 
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,, it * -cheque he given for the deposit, «n action on tho 
A«pie may be routed upon any groond i&ifih would have 
<uHod the purchaser to recover at Law the deposit if 
aotoally paid (d). 



If a purchaser become entitled to a return of his deposit, 
he can, in the abeenoe of special agreement, clai m the specific 
sum paid, with interest; and will not be prejudiced or ad¬ 
vantaged by any fall or rise in any securities in which it 
may have been invested (e); unless such investment were 
made with his assent (/), (which will not be assumed from 
his racking no reply to notice of the investment,) (y) or, (in 
the cane of a bill being filed for specific performance), under 
the authority of the Court, in which cases the investment 
will be at his risk and for his benefit (A): and the same rules 
apply "to an investment of the purchase-money by the pur¬ 
chaser, pending discussions as to title, Stc-; and also apply 
conversely, for and against the vendor, in cases where, by 
the purchase being completed, he becomes entitled to the 
purchase-money (i). 


Wfenao Where there is no contract, or no contract which can lie 

enforced, the purchaser is entitled to havo his deposit n- 
deport ran* turned (t): but where there is a valid contract, which the 
berates*d; p Ufchaaer to perform, and which contains a clear 

-P-V- fen stipulation that, in the event of breach, the deposit is to he 
toASja?* forfeited, the vendor may retain it if paid, or may enforco 
feitara. any security (e y, an I O U) which he holds for it, and this 

without reference to the amount of damage actually sus¬ 
tained (Z). 


(i) 1 fills r. Oddy, 6 Cu. k P. 728. 

\t) Zhyiry ▼- Pc****, 3 Bro. C. C. 
W; PooU ▼. Rudd, 8 Bro. C. C. 49; 

jPHJ»Hflftn 9 Hk 609. 

(/) v. Birmingham, 

i ’ 1177; 11 

W • A S 


-Hv.Mtm,, IS Vm. 



T. Jhtdd, 8 Bro. 0. 


fir 


<*). 

0. W. 

« 

Bm. 609. 

e xm s*. b*u 

Ate*, 4&**"** 

H)AM T .A«te,LB.IC.F. 

SO. 


t. 'Brown*, 9 

si b**t. 


* 
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tejokwithT 

Equity wffi, bhi^ai^i^ikieye the put&ufer against for¬ 
feiture rfhb deposit,' ifhe be abb and willing 1 6 give td (he 
vendor' the ftjfl benefit of the contract (m): ita ret u rn, with 
interest, may be directed even in a suit for specific perfor¬ 
mance, where the bill is dismissed, if the vendor be plaintiff (n); 
so, also, in a edit by the purchaser for rescission of the con¬ 
tract, on the ground of misrepresentation or the like (o). 

But, according to the practice which has hitherto ptovailed, 
the return of the deposit will not be ordered in a suit for 
specific performance, where the purchaser is plaintiff and the 
bill is dismissed (p ); nor where the vendor is plaintiff, if the 
bill is dismissed without any decision upon the question of 
title, but for loc/ies; or on some other collateral ground ( q ). 

It is conceived, however, that when the Judicature Act, 1873, 
comes into force, the technical rule which has prevented a 
Court of Equity from directing the return of the deposit 
where tho purchaser fails in his suit for specific performance, 
viz, that the granting of any relief is inconsistent with 
the dismissal of the bill, will no longer operate, and that 
the Court will have jurisdiction in any action, whether for 
the specific performance or the rescission of the contract, to 
direct & return of the deposit, where the purchaser would 
have l>cen entitled to recover it at Law (r). If no title be 
shown the purchaser lias a lion on the estate for the amount 
of the deposit («), and also for his costs of suit (0 ; so, also, 
if the contract be rescinded for misrepresentation or the 
like (u). 

If the purchaser die before obtaining a conveyance, in- I)e * th 


V. 


of, 


(m) Venum V| Stephen*, 2 P. Wine. G. & S. 325. 

66; Mot r..iioUhew$, 3 Ve* 279 ; (?) Southeomb r. Bishop qf Exeter, 

Sag. 55.) WM r. Kirby, 7 Do G. M. & 6Hk 225, 228. 

G. 136. (r) See 36 & 37 Viet., c. 66, eect 

(n) Butler ▼. Lord Por ta r im gton, 24. 

1 Drn. k W. 66 5 <*—• ▼. Wright, (#) Wythe* ▼. Zee, 2 Jar. N. S. 7; 

2 Dni k W. 79 ; infrh, Ck XVUL imfrd, Cb. X. a. 8; 8 Drew. 396. 

1 10. » * (I) MiddUUm f. Mmguay, 2 H. A 

( 0 ) Torrane* ▼.MM,L. B. 14 Sq. H. 233; Bindley r. Emery, 11 Jar. 

124 ; iffd. L. K. 8 Ok •§>. US. H. fl. 374 5 Turner j. Marriott, U B. 

(j>) BenneiCoti^er.Omuf, 8 Bro. t Bq. 744. 

C. C. 390 j >ee WMms v. fdmrd*, (a) Torrmm r. Lotion, L. B. 14 

2 Sim. 78 ; ato Om ▼. Pm*, 2 Do 114 j L. fc. 8 Ch. Ap. J18. 

vou t 0 



m 



irtfchwit, .Ijair, it sefflas probable th*t the vendor 
both the estate and the deposit 





A» a general rule, if the deposit be lost through the insol¬ 
vency of the auctioneer, the loss falls on the vendor ( x ); but 
fiduciary vendor, if they have used due diligence, will not 
be personally liable to their cestuis jue trust (y). 


Rotor* of 
in h—hiptoy. 


The Court has, on petition, ordcrod the return of a depoait 
paid by a purchaser under a fiat in Bankruptcy, which was 
subsequently superseded (z). 



Upon a purchase by a lunatic, tho vondor cannot bo re¬ 
quired to refund the deposit, unless ho contracted with notice 
of the lunacy ( a ), 


Tenant for 
Ufa not en¬ 
titled to for¬ 
feited depodti 


Where trustees, pursuant to the usual power, contracted 
with the consent of the tenant for life, to sell, and a largo 
deposit was paid to the latter, and then the purchaser failed 
to complete, it was held that the forfeited deposit did not 
belong to the tenant for life, but must lie treated as purchase- 
money on an actual sale under the power (6). 


Section 5. 

Am to puffer* 


The rale at 

Lavas to 


of apuflor. 


(•>) A8 to puffers and reserved biddings. 

Prior to the recent statute of the 30 & 31 Viet c. 48, it had 
become well settled at Law that, in the absence of a stipula¬ 
tion expressly reserving the vendors right to bid, tho 
employment of a single puffer would of itself vitiate the sale, 
ever though it was not advertiaod as without reserve (c.) 


(*) Supri, vet 2. 

(f) Edwards v. Penlx, 7 Bear. 2S9 
•(*) Ex Parte Pec tar, Bock, 428. 

(a) Beaton v. M'Donnell, 9 Exch. 
A* to Frost ▼. Beaton, 17 Jnr. 
W9, ridisxprd, p. 7, n. (o) 

W Sk rw mb m y ▼. Shrewsbury, 18 

Jm. m- 

M le> tin Lord Omae 

i*Mc*4+* *. JUT (4* **M), 

> **»^*/<* ». M4 s 


Mainprict ▼. WtsUey, 11 Jw. N. 8. 
975; Qrmn r. Baetrtteck, 1ft Jur. 
N. 8. 1047; and ***, too, TKomctt v. 
Unites, 15 If. ft W., ate pp. 871, 
872; and Me Whiter r. fitffevl, 
Moo. ft H. 183; Crowder v. Ml*% 
8 8 V. ft J. 

M. 

*r J tn. .a*.pr o*u* 

E v k» eo> nyra, 





Ir 
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In Equity, howw, it wasthe generally received doctrine ohap. .v. 
that unTae* the property were expreealy or impliedly ofietefl 80016 


for.sale without reserve (d), the employment of a bidder to ru *"** * 
prevent its going at an undervalue waa allowable (e); but in Equity, 
the rulo did not extend to authorize the employment of moro 
. bidders than one, oven although they were limited to the 
same sum (/); nor even of a single bidder for the purpose of 
enhancing the price indefinitely (y ); but, on a salp in lots* 
several bidders might, it is conceived, have been employee! 
for tlitferent parte of the property, provided that no lot were 
protected by more than one bidder: nor was it material that 
the person employed to bid and the purcliaser were the only 
bidders (/t). 


Equity had, in fact, favoured the employment of a poison Porehamng by 
to protect the property : for it had refused to enforce specific .pedfic p*r- 
perfonnancc against a vendor, in the several cases of a person not 

generally known as his agent having bid for the purcliaser 
and been mistaken for a puffer (/), and of the person actually 
employed to bid for the vendor having neglected so to 
do ( k ): so, in a converse case, where, upon a sale of estates 
belonging to several vendors, the person employed to protect 
one estate, by mistake purchased another, the bill against 
him for specific performance was dismissed (I). 


The soundness of the general rule in Equity was however “Weoflaad 
questioned by Lord Cranworth in the case of Mortimer v. Act, 1867." 
B<il (m); and now by the 30 & 31 Viet. c. 48, the rule 
which must for tho future obtain in Equity has l>ocn con¬ 
formed to that which was already well established at Law. 

In every case tho particular or conditions of sale must state 


(d) Meadow* v. Tinner, 5 Madd. 
84 ; JWmm ▼. Wall, 2 Ph. 372; 
and tee TkomeU ▼. Uainte, 16 M. & 
W. 807. 

(«) Woodward v. MCUr, 2 Coll 
279, whew the eariUc oaeeeazedted ; 
Flint v. Wood**, 9 Ha. 618. 

(/) Whider v. OoOkr , 1 Moo. and 
M. 128; and we 16 M. and W. 872; 
and Bog. 10. 


07) 12 Voe. 483. 

(A) OU(fdd v. Found, 6 Vee. 209. 
(i) Twining v. Mortice, 2 Bra C. 
C. 826. 

(t) Maeon r. At rniiage, 18 Vce. 25. 

(l) Malim T. Freeman, 2 Ke. 25 ; 
and see Svatiland r. Dtardcy, 29 
Bear. 480. 

(m) L. B. 1 Ch. Ap. 10. 
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k h & W - tfca land k aold without rowrNf or subject to a 
reserved price, or whether the right to bid » xesomd ; rad 
if it is stated that the sale ia without reserve, or to that 
effect, it is made unlawful for the seller to employ any person 
to bid at such sale, or for the auctioneer to tpka knowingly 
a bidding from any such pereon. Where it is declared either 
in the particular or conditions that the sale is subject to a 
right for»the seller to bid, it is made lawful for the seller, or 
any one person on bis behalf, to bid at such auction, in such 
manner as he may think proper. Prior to this statute, the 
employment of & puffer where the sale was * without re¬ 
serve,” was as invalid in Equity as it was at Law; nor did 
it need the aid of a legislature to enable a vendor, by whom 
a right of bidding is reserved, to bid by himself or a single 
agent By the 1st section it is provided, that whenever a 
sale by auction of land would be invalid at Law by reason 
of the employment of a puffer, the samo shall be doomed 
invalid in Equity, as well as at law; but the statute has 
failed to meet in express terms the precise point at issue in 
the practice at Law and in Equity, vis., whether, where the 
sale is not expressly .stated to be “ without reserve,” and a 
right to bid is not expressly reserved by the vendor, or 
notified to the purchaser, the employment of a singlebidder, 
to prevent a sale at an undervalue, is allowable. There can, 
u however, be no doubt, that in such a case, the rule which is 
now well established at Law must for the future prevail in 
Equity. 




CHAPTER VI. 

AS TO THE AGREEMENT. 



1. As to the general necessity for a written agieemcnt. 

2. The preparation of formal agreements 

3. What informal documents may constitute an agreement. 
4 The signature. 

5. The stamps. 

G. As to illegal agreements 


(1.) Under th^ Statute of Frauds (a), a witten memorandum 
or note of agreement, signed by the party to be charged, or 
liia agent, is generally ( b ) necessary, as the only lcceivablo 
evidenoe (c) of any contract for the sale oi purchase of lands, 
tenements, or hereditaments, or any estate oi interest in or 
concerning them; whether such estate or interest be sub¬ 
sisting, or be proposed to be created dt now and the Act 
extends to sales by auction (rf), and m Bankiuptcy (e) ; but 
not, it is said, to sales by the C'ouit (/) , nor to puubases 
under the order of the Court, if the cmimi of the estate 
make no opposition to the confirmation of the rcpoit ap¬ 
proving of the purchase (jg) : not apparently to agreements 


Section 1. 

As to the 
general 
neceaslt y for 


Written 

agreemenl 

generally 


under Sta¬ 
tute of 
Fraud*. 
What **]os 
not withm 
the statute. 


(a) 29 Car. IX c. 3, see Motion 4 ; 
Bug 121. Under this Motion the 
agent need ant M appefa t o d in 
writing. 

(b) See an cny Bo n In cases of 
partnership, Emm T. Fiw , 20 Bear. 
442; but see oytUra, G m Mi o t t. SUd- 
mo*, 2 De G. 4 Jp. $2. 

(e) For the Ant does, not aroid a 
parol oontrsot, but nmtij, m a gene¬ 
ral rale, precludes its being firm in_ 
ftidsnoe \ ms Imm r. Brown, It 


Jur. 1021,0. B.; Barhoorth v. Young t 
4 Drew 1. 

(d) See AU-Ge*. T. Day, 1 Ves. 
218, and 12 Ves. 472; JUtggxnmn Y. 
Clow*, 15 Ves. 521. 

(e) Ex parU CuUc, 8 Dca. 267, 
Lord Cottenham. 

(/) See 1 Ves. 218 \ Lord r.Lord, 

1 Sim. 508 1 hut the purchaser is 
always required to Sign. 

(?) Bee 1 Vsa 218; 1* Vaa 472. * 
* ' 




or for 

meat of 


than three 


An Inetns- 
meat void aa 


be wpported 


trj^daed (&), Moling and delivery being in 
dent without signature. 




ifa cases sufli- 


And although an actual demise by parol for any term not 
exceeding throe years, at a rent not less than two-thirds of 
the improved value, in valid undor the 2nd section of the 
Statute (i), an executory agreement for such a demise is void 
unless in writing. So a parol agreement by a lessee for an 
assignment of the residue of his term (being less than throe 
years) is void; and cannot, it would seem, operate as an 
underlease (i). 

A lease for a term exceeding three years must, under the 1st 
section, be in writing, and now, under the 8 & 9 Viet. c. 1(X>, 
a 3, by tired ; but in Equity, an instrument containing present 
words of demise, but void as a lease for want of sealing and 
delivery, will lie supported as an agreement (7). In one case, 
a document, not under seal, and therefore void as a lease, 
has ljeen belli at Law to l»e also void as an agreement (m); 
but the soundness of this decision lias been questioned; 
and in a later ca.se, where by the same instrument, not 
under seal, A. agreed to let and B. to take certain premises 
from the date of the agreement until Lady-day then next, 
and thenceforward for three years, but as to tho latter term 
the consent of the landlord was to be obtained, and a lease 
wa» to be executed, it was held that there was a lease for 
the former period, aud an agreement for a’lease as to the 
latter (>i); so >\here a document void as & lease contained 
an Tindertaking to giant a lease, it was held that it was 
good a* an agreement, and tliat an action would lie on the 



Cherry v. Needham, 4 Exch. (») StnUiotrv. Pettit, 1 Jar. N. & 
«S6. * 662 ; 16 0. B. 420; Drury ▼. Mp, 

(i) Ow Crustf v. Wadsworth, 6 namara, 1 Jar. K. ft. 116* ; 

610 , Lord BoUon v. Ton- B. 612; bat Me Tme v. Bmmge, 4 
ft*, 6 AA ft ft. 857, 864. 

(M Bantu rr, JfeJpA, H M. 4 W. <n mm *vA»b7 Jar. N. S. 

94ST •' 

% © Pmtm *. 1 Da O. ft 4 

Je»069; i-P***, «/* (a) Bond*.****,& Jar. N. 8.76. 

I**.*, ft. 617. P 
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The first section 6f the Act, which renders* a writing chap. vx 


Sort. 1. 


necessary for the creation of “all leases, estates, interests . 
of freehold, Or terms of years, or any uncertain interest, of, 
in or out of any lands,” &c., has been held not to extend to “****. 

9 

a licence; e.g. 9 a licence to A., in consideration of a yearly 
payment, to stack coals on a piece of ground for seven years,, 
with the sole use of the land so employed (^>); but although 
this decision has boen often followed ( 9 ), its authority, so 
far as it may tend to show that an irrevocable interest may SmbU, not 
be thus created, seems to be destroyed by subsequent cases 
which decide that 411 easement cannot, at least as against 
the inheritance (r), lie granted without deed (s): it is also 
conceived that a parol executory agreement for such a 
licence would probably lie invalid; the words, “in or con- 
coming,” in the 4th section, lieing, appaiently, more com¬ 
prehensive than the words, "of, in, or out of,” in the 1 st 
section. “ 

• 

A mere licence is revocable by the grantor at any time (t); 
but reasonable notice of the evocation should l>o given (it). 

Where a memorandum was cndoiscd on a lease, that the 
lessee should have the exclusive light of spoiling over the 
demised and adjoining properties, and then* was evidence 
that the enjoyment of this privilege was an essential part 
of the consideration for taking the lease, the landlord was 
restrained from interfering with the right, until he had 
executed a proper legal grant (x). 

Any arrangement which is substantially, although not 


(]•) Wood v. Late, Say. 3 ; also re- 
I-orted 13 M. & W. 348. See m to 
tin effect of licences, Doc v. Wood, 
2 B. k Aid. 734. 

(?) Sag. 123, 124 ; see cam dtod, 
13 M. k W. 840. 

(r) See 8 Q. B. 77a 
(•) See 1 Jam. Coot, by S. 289, 
sndtMM there died;and, fas parti¬ 
cular, Coder t. Oowpcr, 1 Cro. Iff. k 
R. 418 ; Bird v. DifyUeon, 4 Her. k 
M. 505 j and see Wood ▼. LcadbUicr , 
18 M. k W. 838 ; Perry t. Pik Aom, 


8 Q. li. 757 ; Adame v. j4*drciM, 15 
Q. 11. 281 ; Bnjfoj v. Jftndcrton, 21 
L. J. 49, Q. B. 

(t) Hood v. LcadlUtcr , 13 XL & 
W. 838, which sec also as to the 
distinction between a mere license, 
and a grant with a license annexed. 

(«) ConitK v. StnUx, LR5C. P. 
834 ;• McUor v. Wadrins/h. R. 9 
Q. B. 400. 

(«) FroyUy V. Lori of Loodact, 
Johns. 331. 
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yip tm t i ay , > «a fasten* in tend, h’wWun the 4ti> 
aectien, and inquires a written contract: ap., an agreement by 
a person po oo ee oe d of a term for yetis, to give up possession 
to another, and allow him to become tenant for the remainder, 
of the term, in consideration of his paying inpart for certain 
repairs (y); or an agreement by the termor to qirit possession 
on a certain day, and pa)’ all outgoings up to that time, in 
consideration of a stun of money to be paid to him by a 
party who has agreed with the landlord for a lease of the 
premises on the termination of the subsisting term (*); or 
an agreement by a termor, under similar circumstances, that 
he will part with the land, and that the intended leseoo 
shall take it ("), or an agreement by a person who has no 
interest in the property, to procure a sale and conveyance of 
it to a person who wants to buy it (a). 


So, a parol agreement by A with an occupying tenant to 
' pay him £ 100 , upon the tenant surrendering his least*, and 
procuring the landlord to accept A. as tenant, is void ( 6 ) r 
nor can the tenant sue for the consideration, upon the con¬ 
tract, although lie have performed his part of it; but he may 
sue upon an account stated, if, after such performance, A 
have admitted that he is indebted to hipi in the amount^>f 
the consideration (/>). So, where there was a parol agree¬ 
ment for the tiansfer of a tenancy, tod the transferee 
promised to pay the arrears of rent, it was held that the 
transferor could not recover damages for breach of tho 
promise (c) 


S 3 

Uyna 

top«y 


ooi- 



But an agreement merely collateral to a proposed dealing* 
with land does not seem to be within the Act: ejf., an agree¬ 
ment by an intending mortgagor to pay to an intending 
mortgagee his costs of investigating the £tle, should such 
title prove bad (d) : so where the agre&SBt, > 0 , far 15 /ft 



t. /fojvs, 8 Jar. 704. 

V. TmU, • Jar. 71* 

V. tfroAaM, L» H. 6 



Bmmi.'f. B. «51, 

ISC. B. (ML J* 

(«) Bod, M* Mttm < Jmr. N- 
& t»p; 1 xn. «M. 

&.BH; " « /flfclWJIMM Kaoh. 878. 


relates to las^lM'baea ex^aated, it has-ijgen held that an 
action will lief far . the non-performanoe of a special promise 
to be performed after execution, as, e.g., an undertaking to 
repay part of the price on a certain event (c). 


a 

Ghap, VI 
Saotl. 


An agreement void under the 4th section, may, until coun- Void 
tennaaded, operate as a licence, so as to excuse what would M * \SSL 
otherwise be trespass (/). 


And the transfer in writing of a parol, and therefor*' void, WHtu® 
agreement for purchase of an estate, will be a good considera- parol agna¬ 
tion as between transferor and transferee, if the latter mcnt * 
actually obtain a conveyance from the vendor (g): so, if an 
agent for purchase enter into a parol agreement, and pay the 
purchase-money, and procure a conveyance, he can sue his 
principal for the amount (//). 


The words in the 4th section relating to “ any estate or Muiing but 
interest ” in lands have been held to extend- to shares in a W#y 

mining company (i), unless conducted on the cost-book piin- ,ho 

ciple (k ); and to Westminster Improvement Bonds (/), but 


not to shares in a railway company , at least if the Act of 
Incorporation makes them personal estate (m ); so too they 
extend to a partnership in land (n) 


Questions frequently arise as to the necessity for a written Sale of 
agreement for the salo of growing crops; the law upon the 


* ( 9 ) Green T. Haddington 7 E. A B. 
603; 3 Jar. N. & 717 ; Cocking v. 
Ward, 1 C. B. *58 ; and Me Griffith* 
y. Young, IS Em*, 313. 

(/) Carrington V. Root*, 2M.4W. 
248; 8 m Crosby y. Wadsworth, 6 
East, 602; . Winter v. BrotkwsU, 8 
East, 808; and m# 8 Q. B. 778 ; and 
Ruffey y. Henderson,- 21 L. J. 42, 
Q. B. 

<g) Beaman T. Prim, 1 By. * M. 

196. 

(A) Panic y. Oann, i Btef. N. a 
446. 


(f) Boyce v. Greene, Bat. 608 ; bat 
■ee comment* on this case in Lindley, 
2nd ed., p 674. 

(1) H a toon r. Spratiey, 10 ErrA, 
222; see, too, Powell v. Jessop, 18 
C. B. 836; Weaker y. Bartlett, 
ib, 845; and Hayter v. Tucker , 
4K.4J. 243. 

(1) Toppin y. Lomas, 16 C. B. 

(») ***** 8 
4 W.-422; JIKC r dZ&rocA*, 12 
Bim. 189; tiTfiftk. 

# (a) OoddidM^idmare, 2 De O. 4 
Jo. 62. 




TH* AQMKMKlrt'. 

subject cmn bar dbp be considered as settled (o); but the fol¬ 
lowing appears to be the general result of the authorities*:— 


The point to bo determined in such cases is, whether the 
interest contracted for is an interest in land within the 
moaning of the 4tli section of the Statute of Frauds;—in 
which case a written agreement is necessaryor whether 
the contract is merely for the sale of chattels; in which case, 
however, unless the price lie under £10, there must, under the 

17th section, lie a written agreement or memorandum, signed 

• 

by the party or by Ids agent, or part payment of the price, 
or part acceptance of the good* (/>): but a bill of lading, 
which is the symliol of the property, may bo so dealt with 
as. to constitute an acceptance within the 17th section (q); 
thus, win re g*K>ds leiunined in the possession of the seller, 
but the buyer, to whom an invoice had been sent,dealt with 
them as if warehoused on his lieholf, it was held that there 
was a constructive acceptance which .satisfied the statute (#•): 
tlie mere agm*mcnt huwc\er does not, until the time for its 
completion has armed, transfer the property in chattels (s). 


Caacs within 
the 4th 
section. 


An agreement foi sale of the exclusive right to tho vesture 
of land, or for -ale of crops which would not go as emble¬ 
ments to the exicutor (/) as mowing glass (it), standing 
undenvocnl (./), Judes or timber, is within tho ‘4th recti on; 
nor, in the casi- of grass, does it appear to be material 
whether it is to lie mowed or fed off by the purchaser; 
that is, if, in the latter case, lie is to have the exclusive 


(o) So#. 124—126. 

* (p) Emilk v. Surman, 0 B. A C*. 

569. 

<*) Meredith v. Mcujk, 2E.4B, 
964 j Cltrric e. Andrrmm, 0 Jur. N. 



Hworfa 8 Jar. N. & 

v. ntjNKr, is m. a 
M I V. 0*0- 

* 1^71. MmIo 



890, and eaaet dt*d ; and Morion v. 
TtWxUy 15 Q. B. 428; liUnut v. 
IMtkms, 9 Exoh. 758. 

(<) Sae jod p nut In Evans r.*h- 
UwU, 5 B. A C. 829 : aed «« -/cm 
blflownta, Graves v. Wdd, 6 & A 
Ad. 10 filth*. 125. 

(«) dB)y ▼. WatittsoriA, 6 Eaat, 
602 jmT ffk* % fi***, 2 M. A W. 
24A ** ' 

'faBciirilv.BotoUyl Y. AJ. 896. 
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' # ♦ 

right to it (y); bo, alao, an agreemont for the sale of growing 

fruits (e.g. 9 peart) (*), is within the 4th section. 

• 

But if tb^ agreement bo for sale of the crop after the 
solier shall have reduced it to a chattel by severance from 
the freehold, as where standing timber is to be felled by the 
vendor, the 4th section does not secin to apply (a): and the 
same distinction would, it is conceived, exist in agreements 
for the sale of gravel (6), stone, or other minerals: nor docs 
the 4th section seem to affect sales of crops which would 
go as emblements (c); such as hops (d), wheat, potatoes, 
turnips (e), &c.: nor does it appear material in such cases 
whether the crop at tho time of sale is mature or otherwise, 
or whether it is to lx; removed by the buyer or seller, or to 
lx* paid for by the quantity or by the acre (/) ; and even in 
the case of grass, if the vendor re tain jx/ssession of the land, 
and the right of* turning on his own cattle, and the pur¬ 
chaser have no right of sevemnee, but only to feed it off 
along with the vendor, the agreement is merely for agist¬ 
ment, and is not within the 4th section (<j ); nor does this 
section apply to an agreement in respect of damage to the 
surface (/*) : but in none of these cases is it prudent to 
dispense with a written contract. 

• 

Ami a parol agreement, for the sale of growing crops, 
which would otherwise lx- void under the 4th section, may 
be good as between outgoing and incoming tenants (?): but 
a sale of the growing crops by the lessor to the incoming 
tenant, seems to require a written contract under the 4th 


<y) See Jon* v. Flint, 10 Ad. & E. 
760. 

(z) JtodveU r. PkiUips, 9 M. & W. 
501; sed qu. Whether so, If the 
crop be mature at the time of sale t 

(а) Smiik v. fivmav 0 B. A C. 
551 ; ‘and see 1 Cr. & M. 105. 

(б) Sep Coulian v. Ambler, 13 M. A 

W. 403. ‘' . . 

(<?) Sag. 125 ; bat see Waddingtoi i 
v. Briotov, 2 B, A P. 452. 

(<f) Evans r. Roberts, 6 B. A C. 829; 
see judgment ; and Sag. 126. 


(r) Punnc v. Ferguson , 1 Hay, 541. 
(/) Parker v. Slaniland, 11 East, 
302 ; Hartricfc v. Bruce, 2 Mau. A S. 
205 ; Evans v. Roberts, 5 B. A C. 829 ; 
J/allen v. Jiunilcr, 1 Cro. M. A R. 
260, 275 ; Sainebury y. MatOum, 4 

M. A W. 343 ; Dunne v. Ferguses 1 
Hay. 541. 

{g) Jones v. Flint, 10 A«l A B. 760. 
(A) OrifUks V. Jenkins, 10 Jar. 

N. a 207. 

’ <i) Ma&dd ▼. Wadsley, 3 a A C. 

357 ; and see Sag. 125. 

e 


Chap. VL* 

Sect. 1. 


Cases not 
within the 
4th soct. 


Emblements. 


Parol agree¬ 
ment good 
between 
tenants ; 

bat not as 
between leanor 
and incoming 
tenant. 




>avV'j 

' *n» reason »r tfce dktmotttm which hoe been 
drawn between the two mjm in fiivoor of the former of 
them seems to be far from dear. 


And although an agreement be void under the 44b section, 
the seller (unless perhaps the parties be landlord and tenanty 
tk *** op ‘ can recover the value of the crop if it be taken or receive 
by the purchaser (/); but he cannot recover on the terms 
of the agreement, but only on a quantum voUbat (m). 





An agreement to take furnished lodgings in a boarding¬ 
house, is not a contract for an interest in land witjun the 
4th section (ti) 


nun* for tab 
of 


A sale of tenant’s fixtures by the tenant to tho landlord, 
has been held not to lie within the 4th section, although 
they be sold while attached to the freehold (o): the so-called 
sale of the fixtures being merely a renundation of the right 
w to remove them 



or abatement, 
of root 

a 



An agicement by a Unant to pay an increased sura by 
^pay of rent, in consideration of improvements to be made 
by the landjoid, has Wen held not to be within the Apt; 
and theieforc to be \ahd although by parol (j >): but a 
different rule has l»een laid down as respects an agreement 
for abatement of rent f q) In the one case the agreement is, 
in effect, to paj the landlord, by instalments, for services 
rendered; in the other, the agreement is for a rdta* of pait 
of the rent 



« * 


m 

If an agreement relating to the sale of land be Void under 
tb section, it will also be void as respects any other 


(l) Lord Falaovik v. TXomat, 1 Cr. 2M, 878; Sad owny. Lm v. 

AH 89. 7 Tumt 188. 1 

0) Tmut. Auty, 4 Moo. S42; (,) 8 B. Jt A. 

K—U*r. JWoV, 13 Kmt, 248. 889. 804 t K JMM, 7 TmU. 

(•) 1 Cr. * It 189. ltl. i -) ft. • . 

, ' <**** * mm** 9m. v. s. <•) poswr^**** 1 Wt * 

"WJMU. r. On K*E. 


- 
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matters, which AM S»pAi^y mxxdd'ap with, or are Ohsp. vx 
dependent jfAndpel agreement (r): e.^., where a ***■ 1 


tenant agreed to rent a furnished house, and the landlord 

was to supply additional furniture after the tenant had raid, U Mo. 

taken possession, it was held, that the want of a written 

oontract was a bar to an action for non-delivery of the 

furniture (•); so, upon a parol agreement to let a house, 

and to make certain repairs, which the tenant was to pay 

for, it was held that tho landlord could not kuo him for the 


cost of such repairs ( t ): but this rule docs not apply where 
tho contracts though in a sense connected with each other, 
are in fact independent and separable (n) 


Section 2. 
Am to the 



(2.) Ae to the tuition of funml ayrcniwnts. 

Upon formal agreements for sale, few questions arise dis¬ 
tinguishable from thoso which have lxH»n already considered 
with reference to the particulars and conditions. 


In framing such agreements, it is usual to make the A* to naming 
parties agree, each “for himself, his heirs, executors, and uSJ2iofth© 
administrators” tho insertion of the word “heirs,” however, partlB1 - 
is tfcarcely correct, unless the instrument be under seal; and 
it is not necessary, although the general practice, to namo 
the personal representatives. 


Upon a sale by auction, the agreement, of course, refers Agreement 
to, and is generally written or printed upon, a copy of, the 
particular and conditions. 


It seems to be desirable for both parties when several lots 
are bought by the same purchaser to have a separate con¬ 
tract for each lot ; instead, as not unfrequentiy happens, of 


(r) Cook* ▼. lWfc, t Ansi 420; 
m# MayM v. WM*,* & A C. 
857, 861; snd two asst note 
(•) 1 tcckdm r. ftAte 7 AA A & 
49. 

(I) Vauphan v. Banco*, 8 0. B. 


746; end tee Lord Falmouth v. 
TAomat, 1 Cr. A M. 89. 

(«) Orton r. BaMdington, 7E.AR 
608 ; 8 Jar. N. 8. 717; Cocking t. 
Ward, 1 B. 658. 
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THX m—now. 


▼t- all tha lots being included in a single cpntract at a lump 

^ OT -_- 
■ ■■■■ . .. Hum. 


Wfcifctob* 

oocopriaod 
in agreement, 
on nit by 
private oun- 
Iraet. 


Wbat supplied 

ami Pnrcharer 


Act, 1874. 


Matter* to be 
provided for, 
in agreement 
for aale to 
public com- 
panit*, Ac. 


Upon & salo by private contract, the agreement (which is 
usually prepared by the vendor), os a general rule, comprises 
whatever stipulatioas and other matter would, had the sale 
been by auction, have boon comprised within tho particular 
and conditions; except such matter as exclusively applies to 
an auction. When it is preliable that special stipulations, 
as to title, «fcc., will l»e necessary, tho agreement should Is) 
prepared in blank liefore the estate is offered for sale. A 
purchaser, on buying lu»u%o property, should require any 
existing policies of insurance to l»e includod in tlie contract; 
and on the purchase of a reversion, he ought to procure a 
stipulation to l*o inserted in the contract, that the vendor 
shall pay the succession duty and indemnify him there¬ 
from (./); or, shall at once compound for and pay it. 


The rules presciUnd by the Vendor and Purchaser Act, 
1K74 (//), and which, subject to any stipulation to the 
contrary in the contract, now regulate tho obligations and 
rights of vendor and purchaser, apply equally whether the 
land (c) is sold by public auction or by private treaty. 

9 

In preparing ogrrcincnts foi the sale of land to promoters 
of public undertak ings, care should be taken to state whether 
the purchase-money is to be in lieu of those accommodation 
worLfi wliicli tlic promoters ate j/iinui facie bound to make 
and maintain for the owners of adjoining land; and whether 
the ordinary or statutory rule as to the expenses of the pur¬ 
chaser is to ojarato (a): the agreement for sale to a railway 
or waterworks company, should, if such be the intention, 
expressly state that the mines and minerals are included^ 
the purchase ( b ). 

a 

<*) Bee Oooptr r. 7V*#6jr, 28 Boar., an incorporeal hmUtomtmt . 

124. (a) See frond 10ft Ware'« K Ooav. 

<j) 87 A 38 Vkt, a IS, aoct 2. 148. 

d) Thia Sore noMresa W Bar $ ft 9 Vlct a *0, e. 77, 

%o to a oon Sra^Eoc ftt rek of and 10 * 11 Vlct t 17, a. 18. 



When a loase or otter document contains a clause giving 
the lessee or any other person a right of preemption, the 
same or like stipulations should be inserted for the protec¬ 
tion of the future vendor in respect to title, expenses, and 
other matters, as would lx) inserted in an absolute contract 
for sale and purchase. The precaution is one which is 
frequently omitted in preparing leases which contain pre¬ 
emption clauses. 


(3). As to what informal ilociimsnlH may constitute an 

agreement. 

Informal agrcoinonta give rise to questions of greater 
difficulty. 

We may lay down as general, although not universal rules, 
1 st, that any writing signed by the party to l>c charged, or 
his agent, and which; either expressly or by reference to 
otlur writings, determines the parties to and subject-matter 
of si contract, and fixes, or provides the compulsory means of 
fixing, all its terms, is a sufficient agreement within the 
Statute ; and, 2ndly, that no writing is a sufficient agree¬ 
ment, which fails in any of the above-mentioned particulars. 

Thus letters are constantly held to constitute a binding 
contract; and often where such a result is a surprise upon 
the writers (c): and a letter addressed by either a vendor, 
or, it would appear, a purchaser, to a third person, with 
directions incidental to the carrying out of the agreement— 
c.g., the delivery of title deeds, or preparation of the con¬ 
veyance—may suffico to bind the writer (d): and a letter, 


(c) Kennedy r. Zee, 3 Her. 441. 

41 The mono construction most be put 

upon a letter, that would be applied 
to the caae of a more formal instru¬ 
ment | the only difference being, that 
a letter, or oormepoodeoca, U gene¬ 
rally more loose and inacc ura te In ra¬ 
sped of terms, and <*aatea.a greater 
difficulty in arriving at a predae con¬ 


clusion.” Per Lord Eldon, ibid. 451 ; 
see also Ogilric v. Foljauihr, 3 Mor. 
63 ; Thomas v. Blackman, ] ColL 301 ; 
and Green r. Cramer , 2 Con. & L. 
64,43; and soo Fitzmaurict v. Baylcy, 
3 Jut. N. 8. 264; reviL on app. 
(Exch. Ch.) 4 Jur. N. 8. 606 ; (H. L.) 
6 Jur. N. S. 1216. 

(<f) Wntford ▼. 8 Atk. 


Chap. VL 
Sect 2. 


Preemption 

clauses. 


Section 3. 


As to what 
informal docu¬ 
ments may 
constitute an 
agreement. 
Informal 
agreements. 
What may be 
a sufficient 
agreement 
Nothin tlie 
statute. 


Letters. 




V. 



i 4y * 

an admi—ion of the bargain, and of all it* 
TMWeutkl terms, has been bald a sufficient memorandum to 
Satisfy the Statute, notwithstanding that the writer at tho 
same time repudiated hie liability (e): bo, alto, letters written 
with reference to a pending dispute aa to whether a parol 
agreement has been duly performed; and embodying the 
terms of that agreement (/): so, the vendor's receipt for the 
purchase-money or deposit, or a similar receipt signed by 
tho auctioneer, or the entry of sale made by him in his 
books (*/), or a l*md of reference to a surveyor to settle the 
price to be paid by tin* purchaser, would, it appears, be 
sufficient (A): and in ono case, where there Was a parol 
agreement in contemplation of marriage, and after tho 
marriage, an affidavit in another matter was sworn and 
filed by the person sought to l»e chaiged, it was held that 
there was a sufficient memorandum to satisfy the Statute (i) 


kHxxitTtc** Where a will gave to A an option.of purchase within a 

A pc^pdo^ ]hnite<) perj0) , 

a mere verlval declaration to the trustees that 
he intended to take the property, the purchase-money re¬ 
maining unpaid and the conveyance unexecuted, ’was, of 
course, held insufficient {k). Such an option can, doubtless, 
be enforced (/), but the conditions imposed on its exercise 
JtaioUy con- are always strictly construed; and all precedent conditions 
must be fulfilled by the purchaser before any contract 
binding the vendor can arise (m). Thus where the donee of 
a right of preemption on payment of the price within a 
limited time, duly signified his intention of purchasing and 


90S; Cooke ▼. Tombs, 2 An*t 420, 
426 ; Often v. Thomao, 3 Myl. k K. 
368; Rote ▼. Cunynghane, 11 Ve*. 
550 ; Bug. 139 ; JJoodtcin v. Fielding , 
4 DeG. M. k G. 90. 

Baxley r. Sweeting, 9 C. B. N. 8. 
648 ; tee, too, Gtbeon ▼. Holland , L. B. 
1C P. J, and gUgm there dud. 

{/) ffmm r. KiUon, 3 C. L B. 

r 

to Coles v. TrmAkUk, 9 V«l 234 ; 
BUgOn w. Bmdbmr, 13 Ym. 466; 

asi.Wi’.ttXW: 


Bug. 134,139. 

(A) Per Lord Ttmdjn, 6 V«* 17. 

<0 Barhoortk r. Yoamg, 4 Drew. 1; 
but tee the farm of tbo affidavit, sad 
quart. Am ftoaasnMrtrin Chanoary 
bdag a a nffiriaat mmwmfoy f** 
mdgwm ▼, Wharton, 5X>* G.«. k G. 
977, «d * 4 ** 0 *. „ 

« 8 Sta. 849. 

448, Cookmn, t Bfm. 

"w n Jnr. N. 8. 

iw. ,7^7 



applied for an abateaqi, bat the prescribed period expired Oha*. vl 
without the purchaae-money being paid or any farther step 
taken, tlje right of preemption was lost (n); but where there 
was a contract for a lease with a right of preemption, it was 
held that the right to purchase was independent of the right 
to a lease, and was not avoided by the forfeiture of the 
latter (o). Whether an option of purcliase, “at all times 
thereafter/* when created by agreement, can bo exercised tinmt&r*- 
ftfter the death of the owner of the property, has been • fkr ' * 
doubted (p ); and unless its exercise be restrained by 
the context to a period allowed by the rule against per¬ 
petuities, the validity of the power in Mo may be open to 
question. But where there was an agreement tu let a house 
for three years, and at the tenant’s request to grant a lease 
from the expiration of the tenancy, the tenant who had 
continued in occupation was held entitled four years after. 

(lie expiration of the three years’ tenaney to have a lease 
granted (q ); so whefe two partners were possessed of free- * 
holds, with an option for the survivor to purchase the whole, 
if either should die during the partnership term, and the 
partnership was prolonged by parol arrangement, it was 
held that the right of preemption continued subsisting (r). 

Where an option of purchasing is given at what the trustees 
shall consider to be a fair and reasonable price, their 
decision, m the absence of fraud, is conclusive («). 


Notice given by a railway or other public company (/) of or 

their intention to exercise a power of compulsorily taking oompank* ac. 
land (t<), constitutes a contract binding on the company to 


(*) Brook* T. Ocrrcd, 8 Kjl & Jo. 
008 ; 2 Do. 0.4 Jo. 62; ■ee.too.if- 
denon r. WkiM, 8 Jor.N. 8. 1810; 2 
DoO.ltJo.2T. ‘ 

{ 0 ) Green v. Lorn, 82 Boot. 088 i 
but mo the toons of tbs oaetract 
Bee si to wholli a arfBofofit oxardoe 
of the option, V- Lotegro**, 8 

DeG. M. a G. 887; 4M*IV. JW- 
iuy,L.IL 2Ch.Ap.148, 

(p) Stocker v. Dm*, 16 Bear. 16L 

(q) Mou r. Baric*, L R. 1 Eq* 


474 ; »ee, too, Buck/and y. PapiUon, 
ib . 477. 

(r) Euez y. Euez, 20 Bear. 442; 
but to Caddicl r. Skidmore, 2 De 
a. a jo. 52 . 

(#) Edmond* y. MiOcU, 20 Bear. 
U 

, (I) The out wnu to be different 
with Oommiaiooin under . Pnhlio 
Ant, m V. Ommiuiomrt •/ 

TToocti ond Son*, ISQ.B. 761. 

<«) A, to the extent of‘w*h 


t*ar t 
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tfcfc extant of fixing what land is to be taken (x); and cannot 
be withdrawn by the company without the consent of tho 
landowner (y ); and tho price, if not settled by agreement, 
must be determined in the manner pointed out by the Act 
of Parliament (*); but the mere sorvice of tho notice does 
not constitute a contract by the landowner for the sale of 
his land; nor is there, strictly speaking, any contract be¬ 
tween the parties until they have come to some definite 


arrangement as to tho terms, or until the value of tho 
land to be taken has been ascertained by arbitration, or a 
jury (o). Thus, where the landowner, after service of tho 


notice, stated the price which he was willing to take, 
but died liefore his offer was accepted, it was held that, 
although the purchase was afterwards completed at 
that price, there was no contract binding on the heir {It). 
Where, however, the price in ascertained, either by arbi¬ 
tration («•) or by the valuation of two surveyors (//), or 


po»tn, with rvfcrvixe to S * 0 Viet 32 a 33 Viet. c. 211. 
c. 30, b. 16, »ee Cotker y. .Midland (*) 8ev Rex y. Hungtrforxl Market 
R . Ca, 2 Fh. 4*50 ; Beanlmer v. Co., 4 D. A Ad. 317 ; Salmon * Ran- 

London and X. IP. R. Co., 1 Mac. A datl, 3 MyL A C. 439; Stone y. Om- 

O. 112; Redd r. Maid..*, Ar., R. Co., mcreial R. Co., 4 MyL A Or. 124 ; 

6 Exch. 143. A* to how far ton- ira/Xrr r. Eater* Counties R. <\>., 0 

Belling under, or throwing an arch Ha. 504 ; Stamps y. Birmingham and 
over, property is a "taking," »ec Su>nr ValUy R. (b., 3 PhiU. 073; 
Sparroxc y. Oxford, dr., JL C»^ 2 l>« Burkimknr y. Birmingham, Ae. t R. 
C. M k. Ci. 103 ; Pi nek in v. Black- Co., 5 Exch. 475 ; supra, p. 56. infr>l, 

umU R. Co., IK .k J. 46, 47, 66 ; 5 Ch. X. a 5 ; Adorns v. BlaekanR R. 

Do O. M. k G. 851. Ck, 2 Mac. k U., 113 ; Haynes v. 

(*) Adams y. Plat brail R. Co, 2 Haynes, 1 Drew, k Sma. 426 ; and 
Mae Jt G. 118 ; 6 Rail. (.’a. 271. see Grierson v. Cktskirt /.inn Corn- 

(y) Totcney \. Lynn and Ely JL mdief, L. K. 39 Eq. S3. 1 

Ck, 16 L. J. X. a, C*h. 232, V.-C. (a) Haynes r. Haynes, 1 Diyw. k 

E. ; and arc Jleg. v. Birmingham and 8ma. 426, dlaapproYing Walker v. 

Oxford Junction R. Co., 15 Q. B. Eastern Counties R . Co.', 6 Ha. 591 ; 
634; affcL 647; and see IS A 14 Viet. and aee, too, Adams v. Black-trail JL 

c. 88, a 20, recognizing the principle Co., 2 Wac. A 0.118 ; Regent's Canal 

m reaped* abandoned lines ; Barker Co. v. Wart, 23 Beav. 575 ; and judg: ( 
▼. N. Stnf. B. Co., 5 Rail. Ca. 401 ; men! o t V^O. JKindenley in H^*ts 
Lane., 4c., R- Ok k Evans, 15 Bcav. y. Haines, mi mam there di*d 
331 ; BUm*t v. Gnat 8. * W. R. Co., (5) Re Arnold, 9% Boav. 591 ; 9 
1 Jjl Ch- 40 $ Lord Salisbury Y, Jnr. N.8. SIS. 

Croat AT. A « 3 E A B. 441; fe) Harding w*-Metrop. R. Co., 

' Fd j gk m yl JL Ok y. Lem, 1 Maoq. L. JL, 7 Oh. Ap. 154. 

HjJL a 234 l <*a Me mw the 44 Watts 9. Watts, U R. 17. Eq. 

- ^ydcninent <d *s*wnft Act, 1369, 117. 
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by agreement, or the verdict of a juiy (e), the contract is 
complete, and may be specifically enforced against the com¬ 
pany. A notice to treat, given to and acquiesced in, by 
tenants for life having a* joint power of absolute appoint¬ 
ment over the settled estato, docs not amount to such 
a defective exercise of the power as the Court can aid as 
against the remainderman (/): nor, if given to a person 
having a defeasible interest in the cstato, and which is de¬ 
feated by other parties in their conveyance to the company, 

docs it give such person any right of suit against the com- 

% 

pany (. 7 ). Where notice is served on a lessee, who is re¬ 
strained from alienating without his lessor’s licence, the 
necessity of obtaining such licenco is taken away by the 
operation of the Act (/#). 
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Chap. VI. 
Sect. 3. 


Notice by a company under the Lands Clauses Consolida- Noticebj 
tion Act, of their intention to take part only of any house, or 
other building or manufactory, does not amount to an agree- £ ?}££* 
incut to take the whole, although under the 92nd section of 
the Act the owners may, by counter-notice, require the com¬ 
pany to take the whole or nothing (#) : and thereupon a Court 
of Equity will restrain the company from taking less than 


the whole (t): the effect of the landowner’s counter-notice Effect of 

' ' # counter-notice 

being to arrest the operation of the company s notice, con- by landowner. 


ditioually on the landowner’s being able and willing to sell 
the whole : but if he declines, or is unable so to do, the com¬ 


pany’s notice revives (/). Although the landowner can 
compel the company, when they require only a part, to 
take tho whole of the remaining property comprised in the 


(«) See the judgment In Baynes v. Junction R. Co., L. JL 4 Eq. 112. 
Haynes, ubi. tuprd ; and ride infra t (i) v. London and South - 

Ch. VII. *. 5. Western R. Co., 12 Q. B. 775. 

{f) Morgan v. MOsnan, 8 De G. M. (t) Sparrow v. Oxford, d-c. R. Co.,2 
& G. 24. D« G. M. A G. 94: m to the effect of 

(y) HiU v. Great Northern R. Co., tunnel* and arcl**, see S. C, 108; 

5 Do O. M. k G. 66; 'as to whether Pinchin v. BLttkmU JL Co., l K. k 

the notioo ccmverta the estate into J. 46, 47, 66 j 5 De G. 851 » 

personalty as between tho landowner’s Furnist v. Midland R* Ch, L. B. 6 

real and personal reprsseataUres, side, Kcp 473. 
infrd, Ch. VH «. 5. (4) See l K. k J. 66,. 

(4) Slipper v. Tottenham and B. 





iteW “bouse," becompel them to tfcke 
merely a portion of it (m). The right of giving such ootmfor- 
notice is not lost, if tho company, having served a notice to 
take part of the property, refuse to* pay the price demanded 
for it (n); and where the company give notice to take 4 
part, and are served by the landowner with a counter-notice 
to take the whole, the amount to be secured by deposit and 
bond under the 85th section, before possession can be taken, 
is the value of the entire property (o). 


The word 14 house ” in the 92ndJ section is construed 
liberally; and includes everything which will ordinarily pan 
under that word in a conveyance (p). Thus, where the 
company required only a small portion of the garden, they 
were compelled to take the whole property (g); oven where 
the houses were unfinished, and in a ruinous state (r); so, 
also, where they required greenhouses and ornamental 
pleasure ground connected with the residence which was 
not touched, the rest of tho land being used as a nursery 
garden (•). But a cottage built upon land used as a market- 
garden and occupied merely for the more beneficial occupa¬ 
tion of the land as a market-garden, does not with the land 
constitute a 44 house” within the meaning of the section (f); so, 
also, where the landowner was entitled under the same leaao 

0 

to a messuage and garden on one side of a public highway, 
and to a detached piece of pleasure ground on the opposite 
side, on which he was prohibited from building, and which 
alone the company was desirous of purchasing, it was held 
that the detached portion formed no part of the “house” 
within the meaning of the Act (u); ib also, where the par- 


. (») Pulling ▼. L. C. and D. R. Co., 
» Bet*. 544 ; tffd. dubilanU L. J. 


(») Gardner u. Charing Crxm J& 
^,8 2J.JlH.24* 


7 Jtr. *. ft. 041; Dad- 
mm*. So* Xml *. Ok, tb. 041. 

a v &4M4*fc. ttos' ; . 

, Srcwar, Wed Loudon JL On, 27 


Junction £ Ck, 1 D« O. ft Ja 4#"5 
Xing*. Wf - m X, Os28Bt^l04. 
<r> dlmmtfr r. OryUd 

W 

Ck,I»B,0l*rtL • 

M w* D+«t 

jta&SPft. 

; r (s) t. London mud Brigh¬ 

ton Jt Ox t tt Beer. 108 j dBL on tf- 
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lion, separated by . the highway, was used for the purpose 
of pasturing homa and cows for the owner., establish¬ 
ment (x); so in the case of two contiguous dwelling-houses 
the mere continuity of the open space immediately under 
the roof and above the party-wall which separate the attics 
up to their ceiling, and the inter-communication of the 
drains and gutters, do not constitute the two dwellings a 
single 44 house " (y ); but in one case, a vacant piece of land, 
not fenced off from the street, and separated from the house 
by a public footway, but forming the only means of approach 
for vehioles, was held to be part of the “house” within the 
meaning of the Act (r). The result of the cases seems to 
establish that what is necessary for the convenient use and 
occupation of the house, but not what is subsidiary to the 
personal use and enjoyment of the occupier, falls within tho 
statutory meaning of the word It is, however, obvious 
that cases may occur in which garden or pleasure ground 
separated from a house, oven by a public high-road, may bo 
almost as material to the due enjoyment of the house, as if 
tho separating road had no existence. e<j , where the road 
is in a cutting, and there is a bridge thrown across it. 


Where tho company required to take pait of a building 
which had been used as a manufactory, though such user 
had been discontinued for several years, they were compelled, 
at tho instance of the landowner, not only to take the whole, 
but also all the machinery and trade fixtures therein (a). 
So where a railway company gave notice of then intention 
to take a miJl-goit and weir, which occasionally supplied 
the motive power for the machinery', they were compelled 


peal, the Lords Justices differing in 
opinion: et quart. 

(c) Me r. Midland R. (h, L. R. 
1 Ch. Ap. 275 ; dmbiUmU L. J. Knight 
Breoo. 

(jr) Harris y. M Devon R. Go* 
Weekly Note* 1874,108 ; on appeal* 
A. 018. 

(•) Morton T. London, Chatham 

am* Do** * Cfc.L. R8Kq. 101; 
•Ad bn Grierson ▼. Lime 


Commit *, L. R. 19 Eq. 88 ; as to 
whet ia peri of a “ house " within the 
92nd section, see Ancm., cited 8 Do 
G. & S. 420. 

(a) Giboop v. Hammersmith and 
dig HCo^ 9 Jor. N. a 221; and as 
to what is a " manufactory,” roe 
Barker t. K. 8/ R. Co„ 8 De O. 4 8 
; DaU* r. L. and y. IF. A On, 8 

Do O. 4 8. 414. 


Chap. VL 
Hoot. 8. 


What is a 
“ manufac¬ 
tory " within 
the Act. 





sit take the whole m a nuf actory, although they proposed to 
carry the railway over bridges which would not interfere 
with the water supply (b). 


Hirtitwy Under the above Act, a company may give a second 
SLurt hy notice to tlio same landownei in respect of land within the 
■ingU wake, limits to which their compulsory powers extend, if, from 
unforseen circumstances, the land taken under the first 
notice prove insufficient for the authorized purposes of the 
undertaking (r); but they may not make use of their 
compulsory powers to attain a subsidiary object, not 
authorized for the purposes of their undertaking (d). 
Where a landowner is entitlesl by notice to require the 
company to purchase his interest in lands affected by the 
undertaking, the service of such notice constitutes the 
relation of vendor and purchaser (?); but it seems now to 
be settled that a mere notice by a company, not followed up 
• by entry or other proceedings, within the period limited for 
compulsory purchase, does not constitute such a contract as 
Equity will specifically enforce (/). In such a case the 
proper course for the landowner is by iiiunilmnu* to compel 
the company to proceed witli tho other steps directed by 
their Act. 


Notion rat 
be acted on 
within reason- 
able time. 


But tho notice given by the company to the landowner 
cannot operate for an indefinite time; it must Ik* acted on 
within a reasonable period, or it will be doemed to have 
been aljandoned. Thus, where a railway company, within 


(b\J*armisa r. Midland R. Co., L. R. 

i p§ r. Birmingham and 
alleg R. Co , 2 Ph. 673 , 6 
On. 123; and tee Simpson ▼. 
apd OtrluU JL Co, 15 Sim. 

* 

d) EverjUd r. Mid Sussex R. Co., 
1 Qlff. 158; SDtO.A Jo., 286; Dodd 
+ 0*Hdm f md YmJ * Co*A. 155; 

V. Mmf w, A h* oj London, 4 
: ff; nd oaea g mcf Simpam ▼. 

V**™* o.., 

.. K*n. BU_ V A. # 



L 


C. R N. A 751; 1M6 ▼. Manchester, 
It. R. Co^ 4 11 Jt Cr. 118» Plover v. 
London and Brighton B. Co,, 2 Dr. k 
Sm. 380; AtL-Otn. r. 0\ £. JL Co. 
L. R 3 Ch. Ap. 578. ^ 

(<) Doe t. London and OrogdJs 
Carnal Co., 1 JUL 0. 257 ; Bag. v. 
Birmingham X. CsL, 1$ Q. R *>4, 
347, a 

(/) Sm sapri, pOOnahn, <«), imd 
Rsgeats Oaaal4h.fi, Wars, 28 Bmv. 
575': Lsmins M r O.Xh ▼. B kmm b nrg, 
***. CM37*. 


the time limited for the exercise of their compulsory powers, Chap. vx 
served notice on the Undowner, but no agreement was 8cct 
entered into, and the time fixed by the Act for the com¬ 
pletion of the line expired before any further steps were 
taken, the company was restrained from proceeding under 
the notice {y). And Lord Cairns seemed inclined to lay it 
down as a general rule, that where the time limited for the 
completion of the works has expired, the company can no 
longer exercise their compulsory powers of purchasing (A). 


If a defendant by his answer to the plaintiff*s bill for spe¬ 
cific performance, admits the parol agreement, but neglects 
to claim the benefit of the Statute, this will constitute a 
sufficient memorandum in writing to satisfy the Statute (#). 
So, too, an affidavit filed by the party to lie charged (/•); 
and his signature, though not alleged, will Ihj presumed by 
the Court, as an affidavit must l«e signed Indore it is 
sworn (/). 


Answer in * 

Chancery suit 
mar be n 
sufficient 
memorandum. 


And it is now well settled that a written agreement after, 
in pursuance of a parol agreement lieforc, marriage, is a suffi¬ 
cient memorandum within the Statute (hi). 

But—and the case may be considered as exceptive from the 
first general rule—where B. had entered into a parol agree¬ 
ment to sell an estate to W., and B.’s agent made out and 


Written 
agreement 
after, in 
pursuance 
of n parol 
agreement 
before, 
marriage. 

Bent rolls, 
abstract, Ac., 
Insufficient ; 


signed a rent-roll, entitled “Rent-roll of lands agreed to be 
sold by B. to W. from May 17G2, at 21 years’ purchase for 
the clear yearly rent,” and the amount of the rent was then 
corrected by B. in his own handwriting, and the rent-roll so 


(g) Richmond v. Norik Loudon R. 
Co., L. R. 5 B* 552; L. R. 3 Ch. 
Ap. 079; and sea and consider 
Pinckin ▼. London and BlaclwaU 
R. Co* 1 K. A Jo. 84; 6 De Q. M. 
A G., 851 ; which see also as to the 
landowner a remedy in oaaa of delay 
by the company; 1 K. A Jo. 68. 

(A) Richmond r. North London R 
Co., L. R. 8 Oh. Ap. 681; and rids 
infrd t Ch. XVE a, 9, is to the Tv- 


in cdy by Mandamus. 

(t) Ridgn-ay v. Wharton, 5 Do G. 
M. A G. 677; Jaekoon v. Oglander, - 
2 H. & M. 405 ; and ride Ch. 
XVIIL a 7. 

(X) Barhcorik v. Young, 4 Drew. 1. 
(/) Jh. * 

(w) Taylor v. Birch, 1 Vea. Son. 
297; Rdlhmrtk v. Young, 4 Draw. 1 j 
Hamw*r*y r. De Bid, 12 CL A Fin., 

Nai«A^K.dbXTnta : r. 
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'delivtted to and aMnels of title were also 

i— delivered, and R sent letters to hi* credited informing them 
ff* Of .the sale, it was held, that there was no sufficient agree¬ 
ment (w) ; nor will a letter suggesting an abandonment of a 
parol agreement (o) take the case out of the Statute; but 
where, at Law, an agreement was produoed in the following 
words, viz., 44 A. having agreed to purchase of R for £250 the 
two leasehold houses situate, &c., B. hereby agrees to paper 


and paint, A to pay £230 at the time of the contract, and 
the jreinaining £20 on tho completion of the painting,” the 
agreement to purchase, although recited as an oxisting 
agreement, was considered to form part of the agreement 
produced (p). 


Petition for 
hlTMUMOt 
of true* 
fond, tad 



inquiries. 


So a petition by a landowner, who was also tenant for 
life of a settled fund, praying that it might be invested iu 
purchase of the land, and an order merely directing an 
inquiry as to whether the proposal purchase was a proper 
one, and as to the title, ha\e l»con held not to constitute a 
binding contract as against the landowner; but tho Court 
raised the question as to what would have been the ctfoct 
of the order, had it gone on in the usual way to direct that 
if the purchase were a proper one and the title good, tho 
sale should be earned into effect ( q ). 


Document 
rvliod on 
inset ctmtkk 
with alleged 
poaol agree¬ 
ment. 


It is, of course, necessary that the letter or other document 


relied'on should he consistent with tho parol agreement set 
up by Jie party relying on it (/•) 




(Hj Whaley ▼. fto/jnd, 1 Bro. P. C. 
845 (the decision wan ujjou tht Irish 
Statute at Frauds, which corresponds 
with the English Act), CWe v. 


Toombo, 2 Aset 420 : and too Can r. 
Woiorkomx' Prec. CWT29. 


f 



M OoMU ▼. Ai 

t. Kt 

r, O 

141, 818, Aon 

pmg)te eigm the 


2 Ad k E. 
5 f. L.2L 705| 
' f S%a&a 



held bound j botlfaftHMSMto be Ml 
l*w> me 1 Sah. k Let 84 ; MounxB 
r. While, 1 J.4L.667; and tee 8 Ve*. 
718; end Tatmtr t* Smart, 9 JL k C. 
60S. Sm, teo, Poi* T. Coomb*, 1 1)/ 
O. Ua 84 : BmkmuHm- r. 

8 Jar. N. B. 105,. , 

(p) A* v. A** 4 Man. It <3. 410 j 
•ee Do Parity .***,*> L.J.Q.U 

W IS 

*w.m. 

(r) Cooper r. mi*, 1 5 Eaet 108. 
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As to both parties beSng named:—it is stated to have 
been said by Lord Cowper (Lord Keeper), “that if a man 
being in company makes offers of a bargain, and then writes 
them down and signs them, and the other person then takes 
them up and prefers his bill, there will bo a sufficient 
agreement " (*); and the dictum, which was extrajudicial, 
is cited by Lord St Leonards ( t ): however, in Boyce v. 
Green (u), a memorandum in these words, “ Sold 100 Mining 
Purdies at 17s. (M.” and signed by the vendor, was held 
insufficient, as not mentioning the name of the purchaser (x). 
Ho, in a modern case, a document in the following terms, “ A. 
agrees to buy the whole of the lots of marble, purchased by 
B. at Lyme Cobb, at la per foot,” was hold insufficient, 
because B.’s name an seller was not mentioned in it (//); but 
this decision has been disapproved; and in a later case, 
where J. W., a duly authorized agent of R, the seller made 
tho following entry in the book of X. the buyer, “ Mr. N. 
32 sacks culottes at 39a 280 llw, to wait orders, J. W,” 
it was held that there was a sufficient memorandum in 
writing to satisfy the StAtute; and that parol evidence was 
admissible to show that N. was a l>akcr, and R. a dealer in 
Hour (s). So, it has been held, that, in order to bind the 
purchaser by his own signature, either the name of the 
vendor must appear by the agreement or in the conditions 
or particulars thereby referred to, or the vendor, or the auc¬ 
tioneer, as his agent, must sign the agreement (*/). Later 
cases have carried the rule still further ; and it appears to be 
now clearly settled that, in order to satisfy the Statute, both 
parties should be specified, cither nominally or by a sufficient 
description (6); and the reference mast bo unmistakeable a 


(i) Coleman ▼. Upeoi, 6 Tin. Ab.627. 

(t) Sag. 181 | it may be inferred 
tram the report tint the agreement 
la Kmlgkt r.Veockfrrd, 1 Bap. 180, 
contained tbe plaintiff name. 

<•0 Bat 60S. 

(a) See Stagood v. MoaU, Prec. Ob. 
MO) OUmpion t. PUmm, 1 Boa. & 
P. N. # m i and OraMtr. Unman, 
7 Bt '18. 

(jr, T. Spooner, L. B. 1 


Ex. 31ft 

(i)Noe*U v.Badford, 62 ; 

and tee Sari e.BourdiUon^^^TL IBS. 

(а) WketUr y Coth'er, ^p. ft M. 

123 ; and see Jacob v. Kirk, 2 Moo. ft 
R. 221. ^ 

(б) William* ▼. Lake, 2$ L. J. Qm 
1; 6 Jur. N. & 461, a oaae under 
the 4th section j William* r. Byrne, 
8 Jar. N. & 888, a oaae under lha 
17th 


Chap, VL 
Bart. 8. 


Whether 

named. 


Result of 
recent oaaea. 
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{he mere description of one of the contracting parties as 
* your client," in a letter addressed to his solicitor, lias been 
held insufficient (c). ThuH, the usual memorandum signed 
by the auctioneer, and confirming the contract on l**half of 
41 the vendor ” is insufficient, if tho vendor is not named 


or descrilied in such memorandum, or in tho particulars or 
conditions («/)• But such a confirmation is sufficient if the 
particulars identify, although they do not name, the vendor; 
as where they descril»e him as 44 the executor of ” A B. (c). 
or even according to a very recent decision, where they 
merely state that the sale is 44 by direction of the pro¬ 
prietor" (f). When*, however, the agreement is wanting 
in the name of either of the parties, it may Ik* supplied 
by any other writing connected with it (•/). Notwith- 
. standing the recent decisions, the vendor’s name is seldom 
inserted in the agreement on a sale l»y auction: the 
omission may often lead to serious difficulty (//). 


A* to the 
BOM lathe 

CMC of 

an agreement 
hj letter. 


In the case of a letter, if the name of the party to 
whom it is addn*SM*d appear in an indorsed diruction, or In* 
written at the ft *>t of the letter, no difficulty’on the alsive 
point can arise: if an en\elope l»e used, tho name may 
often not appear in the letter; hut tho Court, it is conceived, 
would rece'ne evidence connecting the envelop* with the 
inclosure 


Offer by 
letter, when 
binding. 

Party 
accepting 
offer ia not 



A letter, it may Ik* remarked, hinds the writer from tho 
tip e of the inception of its transmission; not of its receipt 
by the other party (I): and a person bound to accept or 
reject an offer by a particular post, and duly posting his 


(<■) Sleiton v. CoU, 1 De G.4 Ja 
687. * 

(d) kifr. L. Tw 18 Kq. 4. 

(e) /feed r. Jjord Horriaglnn, \j. It. 

a Kq. *18, bet the fin* pmgmph 
of the judgment cannot be relied on m 
• mod law. 

(/) v. LewAfii, L. It 18 Kq. 1, 

enfjfNrre. 

W*+*r v. 

8ee^ 1 Da a VH. 9". 


(A) flee Warntr ?. Witlinyton, end 
Mum r. CoU, M-prd ; and SwtUk 
t. KeeU, 2 <***. K. B. 87; 

2*. 8. 518 ; Jti n* V. PiektUjf, *£% 1 
Kx. 84* * 

($)Sm4w. AmrtUU*, 5W.R 108. 
(A) Pctttr r. Bamdrrt, 6 IT* 1 | *ee 
JIfnimm*. CuyUm, 6 Bxcfc. 408, 

* and imfm Wfi mw L. E. 10, 
Xq. 18. 
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letter, is not responsible for delay in the post-office ( 1 ); even 
although, by mistake, he date his reply a day in advance, so 
that, through such. delay, the letter be delivered at a time 
apparently consistent with its erroneous date (m). 

A general description of the estate,— e. <j. t “Mr. O/s General 
house” (n), or “my house” (o), or, “the property in Cable rfmfMrty 
Street ” (p), or," the house in Newport ” ( 7 ), or, “ the intended 
new public-house at Putney ” (#•), or, “ the premises ” (#)—is 
sufficient, if parol evidence can be produced to show what 
property was intended : but if the property Ik; described by 
reference to a plan or instrument, so vague as not to admit of 
a legal construction, the defect would, it is conceived, l»c 
fatal (f); so, an agreement to lease the “ coals, &c.,” under 
sjiccificd closes, would seem to bo too ambiguous to be en¬ 
forced (u); but an agreement for a lease of a farm containing 
about 437 acres, “except 37 acres thereof,” which were not 
specified, was hold capable of I icing enforced, the Court giving 
the lessee the right of selection (.**); so an agi*eement to take 
a lease of a 11 those.* two seams of coal, known as the two-feet 
c->al and the throe-feet coal,“ lying under lands hereafter to 
be defined in the Bank End Estate,” was considered suffi¬ 
ciently definite, the true construction being that the bound¬ 
aries of the whole estate were to lie afterwards ascertained (y): 
so, the reservation in a contract of “ the right to search for 


Chap. VL 
Sect, 8. 


liable for 
delay in the 
post-offloe. 


( /) Adame t. LiiuUelly 1 B.& Aid. 
061 ; I)unran v. Tophaw, 8 C. B. 225. 

(m) See Dunlop ?. lliqyint, IE L 
(>. 806; but «eo com men U on this 
case in Britieh and American R. Co. v. 
Colton, L. R. 6 Ex oh. 108, and toe 
now Wolfe cate, ubi eupro, and gener¬ 
ally on this subject Benjamin on Sales. 
Quart, where the reoeiver has dono an 
irrevocable act open the error into 
which he has been led by the blunder 
of the sender. 

(a) Ogilrier. Fo&mbe, 8 Mar. 01. 
(o) Cowley v. WatU, 17 Jar. 172. 
plBlmkUy v. Btnilk, U Sim. 150. 
(7) Owen v. TKomue, 8 Mjl * JL 
858; and sec Ron v, CVmy nghawt, 


11 Vee. 350, where the deecription of 
the property, ae “ the land I bought 
of Mr. Peter*,** Menu to have been 
sufficient; although, the terms of the 
purchase not appearing, it was held 
that there was no agreement. 

(r) Wood r. Searth, 2 K. k Jo. 3?. 
(•) 76.; and see M‘ Murray v. Sjriter,- 
16 W. R. 332. 

(f) Monro v. Taylor, 6 51. 

(u) Price v. Griffith, IDeG.M. 
AG. 80; and see Stuart v. L. A N. 
IP. 72. Co., 1 D« Q. M. ft G. 721. 

(a?) JenJcint v. Green, 27 Beav. 437. 
( y ) Hayward X. Cope, 22 Bear. 140, 
ked quart. 
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and Arotfc mix ms, minarila,” Ax (s), and the words “ good- 
« will, Ax* in a contract for the sale of a -foundry (a), have 
been considered sufficiently fPee from ambiguity, \o enable 
♦he/Jourt to enforce specific performance. 


And it is immaterial that the agreement does not distinguish 
the tenures of the several portions o f the estate (b) ; or even 
the tenure of the whole estate if this can be shown to have 
been in the knowledge of both parties (c). But thfcre must 
bo some description of the property: e.g. t a memorandum that 
a party has disposed of 14 his writings," (i. e., title deeds,) is 
insufficient (</). 



So, all the essential terms of the contract must be fixed; 
or, as in the case of the arbitration bond (e), tho means of 
compulsorily fixing them must be provided: thus, a receipt 
for the deposit has been held insufficient to bind tho con¬ 
tract, because it did not state either tho price or what 
proportion the deposit bore to the price (/); so, an alleged 
partnership in a mine was held to bo not sufficiently proved 
by receipts for sums of money on account of a share in tho 
mine, though such sums were exactly a moiety of tho rent (g)\ 
so, where tho price was fixed subject to variation in respect 
of a rent-charge, anti it did not appear whether the amount 
was 09. or Is per tnmum, the defect was held fotal ( h ); so, 
where the agreement for “a lease" docs not specify tho 
intended duration of term, and nature of reservations (?); 


(i) Parker r. TastcoU, 2 1). 0. 
* Jo. 669. 

. <•) Cooper r. Hood, 26 Bear. 2M. 
(6) Monro r. Taylor, 8 Ha. 61. 

(e) Conley r. \Y<ttU, 17 Jar. 172. 

(d) ScpQood r. Memlc, Proc, Ch. 

ito. 

(«, Bapnt, v- 206, n. (6). 

</) BUg*m *. BmiUar. 12 Vo* 
' m* (Mtfkw. Wright, 1 Aik. 

4|; Jft osr r v. 6 B.AC. 

Wj .CB—• r. CM, ? * L. 21; 


DoO.lC.AO.S4. 

(f) Oaddick V. Bkidmort, 2 Do O. 
k Jo. 62. 

(6) IW Midiktm t. ITtoo, 

186. Bat might St apt bo saAafa*& r . 

tf, in «Mk * ON* U» plaintiff 

tho yl SSlf NIt W tbM ol- 

Umatiro of *4** Si 

w. hnU. to Haiiir | 

(0 0» t, UUta, 1 Dn. SOS, 

«•» Ml., L.J.K. 8 . 

a p. aii ntsmmri* », 

» H. I* Dfc 78,-M. tb. 

Mi WwOri Bm oartnwi. 

# * 



*>» where, on a sale of ihe surface, it wai provided that a 
royalty of <kJ. per ton should be paid for the minerals, and 
that the Same if not Worked should be paid for esjf gotten; 
there being no means provided for ascertaining what quantity 
would have to be paid for (1): so a stipulation on the sale of 
a foundry that “a largo portion” of the purchase-money was 
to. bo left in the business ( t ): so, upon a sale subject to 
conditions, the auctioneer's receipt or entry would be void, 
unless it were actually annexed, or clearly referred, to the 
conditions (m). 


Beet I. 


Where thorc was an agreement for the salt; at a specified _ 
price, and “20 per cent upon any sum which the- property specified 
might realise above that price” at a sale by auction, which 
was advertised to take place, and the vendor withdrew the F 0 ** 011 
property from the sale, it was held that there was a valid 
contract for purchase at the price specified, without the 
addition of any per-centago (ji). 


It appears probable that a general agreement to sell “at Price defer- 
a fRir valuation” may be enforced; and the Court will, if 
necessary, direct a reference to ascertain the price (o); but 
when* tho mode of valuation is specified, it must be strictly 
followed; for instance, where the price is to be determined 
by A. and B., or an umpire selected by them, and they fail 
to agree upon tho price, or to qainc an umpire, the Court can 


(4) William** T. Wootton, 8 Die. 

210 . 

(1) Coop* v. Hood, 28 Beav. 293. 
(») I Undo v. WkiUkouK, 7 East, 
658, 669; Kmaorthy v. SckcJUU, 2 
B. k Cr. 946; and mo Coin v. Trt- 
cothick, 9 Va>. 284; Bug. 180 ; Wood 
v. Muigley, 5 De G. M. * G. 41; 

(») Lang*of y. WfOR, 25 Bear. 

160 . 

(o) Bee AM*n T. Oor jr, 14 Vet. 
400, 407; Lord Lonsdalt y. OaskarO, 
died IS Voe. 108 (wb«e the decree 
6fML however, to have been bj 


content ); Gregory v. Mighell, 18 Vet. 
828, 334 ; Pritchard v. Ovcy, 1 Jac. 
& W. 396; Price v. Auheton, 1 Y. 
k C. 82, 441 ; Potu v. Tkamn Ham 
Co n 15 Jur. 1004, V.-C. P. ; Morgan r. 
Milman, 17 Jnr. 193 j 3 De O. M. 
a G. 24 ; l>av. Conv. 1,5J8; et eontrk, 
Qouriay v. Duke <f Somerset, 19 Yea. 
tee p. 430 : Agar v. MackUre, 2 film, k 
St 418 ; Logan v. Le Manner, 6 Moo. 
P. C. 132. Where each an agree¬ 
ment waa made a rule of Court under • 


the 

to grant an attachment j M$ 
Mcming+ay, 16 Q. B; 805, n., ter809. 



TUB AOUSKEHT. 


{$**90 wJirf(p): bo, mi general rule,If it is to be settled 
.* by fcttttaraiian (g). It has even been held that, in the latter 
ease, the terms of the award must, unless there bAn agree¬ 
ment to \ho contrary, 1>e setUod while both parties are 
living, as the death of either revokes the power of the 
arbitrators or umpire (r): but, in the reported case, a 
stipulation that the award should be delivered to the parties 
(not naming their representatives) by a specified day, seems 
to have been considered to indicate an intention merely to 
delegate a personal authority: and there was a different 
decision in an earlier case in Equity, where (such stipulation 
being wanting) the general facts were very similar (h). 
Whore, however, it is not of the essence of the contract that 
the value should l>c fixed by arbitration, the Court may, it 
seems, enforce tho agreement and if necessary ascertain the 
price (I). 


A distinction ha* l*ocn properly drawn lictwceii an agree¬ 
ment that the price of the ]>rn|)erty itself shaJl lxs settled by 
a valuation, and an agreement, upon the Rale of buildings at 
a specified price, that certain plant and machinery shall l»c 
taken at a valuation f n). In one case (x), V.-C. Kinderslcy 
refused to enforce s|>ecific jsrfonnancc of a contract to pur¬ 
chase the lease and goodwill of a public house at a specified 
price, and the stock and fixtures at a valuation: but, in a 


(jj) MUna v. (7c ry, ubi supra ; And f 
iw frfA t. Jackson, 6 Vc*. 12, 34 ; 
Gcnrtay y. Dale f>J ixmrrsct, 19 Ye*. 
431 ; CoUint v. Collins, 26 Bear. 366 ; 
nod ■«* Xcott v. C'orpn. nf Lirtrponf , 

3, J)o 0. A Jo. 034, 367 ; Stall r. 
Avery, 6. II. L. Cm 811 ; Vickers e. 
Vickers, L. B. 4 Ecp 529; and see 
Hontjkton e. Bankart, 3 De 0. F. 

A Jo. 16; acaae of improper intcr- 
larono* by the Cowt with the arbi- 


t#) 

m ; s n»a 

■b«9 *• 


it* 


r. MOman, 17 Jar. 
. A. a 74, 85; Bar. 
4 Drear. 134 ; TO- 

f V ; 


(r) Blundell t. Brdtarch, 17 Vet. 
232, 242. 

(s) JMciitr v. Bcytudds, 2 Ken. 
pt. 2, 87. 

(t) IHnham ▼. Bradford, L. R. 
0 Ck. Ap. 519. 

(■) Jackscn i r. Jackson, 1 8m. A 
O. 164 ; see Cumberland r. Bo*m+Z_ 
CftB. 149, M to waning of 'sC 
fair raloatkcL^oa contract foraaleof 


- (x) Darkey y. Whitaker, 4 Drew. 
134, etct fMill Jackson y. Jackson, 
dots not sasaa to hart been cited ; see 

T. Smith, L. B. 5 Cfc. Ap. 648, 662 

064. 
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later case,' where the contract fixed the price for tho estate 
and provided that the purchaser should take certain fur* 
niture ai*J chattels at a valuation to be made by valuers 
to be mutually agreed upon, and the vendor refused to 
appoint a valuer or to complete tho sale, the Court of 
Appeal, affirming V.-C. Stuart, considered that the clause 
providing for the purchase of the furniture, &c., was merely 
a minor and subsidiary part of the agreement, and not, as 
in Dttvbey v. Whitaker, of the essence of the bargain, and 
decreed specific performance of the contract, except so far as 
it related to the personal chattels (y). In all cases where 
such is the intention of the parties, the contract should 
clearly show that it can lie sj>ccifically enforced, so far as 
it relates to tho land, without reference to the fixtures or 
articles which arc to be taken at a valuation. The agree¬ 
ment ought to provide that, in the event of a valuation not 
being made in the inode specified, the fixtures, kc., shall be 
taken at their fair value (:). 

by the 12th section of the Common Laiv Procedure Act, 
1N.1I- (ft), it is enacted, that if, in any case of arbitration, 
the ilocument authorizing the reference provide that the 
reference shall be to a single arbitrator, ami all the parties 
do not, after differences have arisen, concur in the appoint¬ 
ment of an arbitrator, or if any appointed arbitrator refuse 
to act, or become incapable of acting, or die, ami the terms 
of such document do not show that it was intended that 
such vacancy should not be supplied, and the j>arties do not 
concur in appointing a new one; or if, where the parties or 
two arbitrators arc at liberty to appoint an umpire or third 
arbitrator, or if any appointed umpire or third arbitrator 
refuse to act or become incapable of acting, or die, and the 
terms of the document authorizing the reference do not 
show that it was intended that such a vacancy should not 
be supplied, and the parties or arbiti* tore respectively do 
not appoint a new one, then—after notice and default, as 

v • * • 

' (*) fiuhardion v. Smith, L. R 6 (x) f*k t*pri, p- 223, n. <©). 

Ch. Ap. 648. (•) 17 A 18 Vk*. c. 126. 
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Aa to arbitra¬ 
tion under tho 
Common Jaw 
P rocedure 
Act, 18 54. 



tMoitraiMd—a judge 'of any of the Superior Court* 
?<jf : he*r or Equity miy appoint *n arbitrator, umpire, or 
tfird ^arbitrator, as the case may be. who shall 4 have the 
aame power of acting in the reference, and of making an 
award, as if he had been appointed by the eonsent of all 
parties. It has been decided that these provisions are 
retrospective, and that they apply not only to references 
authorized by any document, but also otherwise, as by Act 
of Parliament, or by parol (5). Where there was a contract 
for purchase at & price to be ascertained by two valuers, or 
their umpire, and the valuers could not agree in the nomina¬ 
tion of on umpire, Lord Romilly held that the matter was 
one merely of appraisement, ami not of arbitration, oml that 
he had no power under the Act to interfere (c); and this 
decision has been approved and followed in a recent cast* at 
Law, where it was held that a misstatement as to rental in 
the particular, though a proper subject for compensation 
within the conditions, was not a difference which might l»e 
.referred to arbitration under the Act; and that neither 
party could, under section 13, appoint his own nominee as 
sole arbitrator (<f) But the cases of Collins v. Collin and 
Bos v. Hrlshain must not be taken to comprehend every 
case of compensation or value. Thus, where, in order to 
ascertain the value of the property, of the amount of com¬ 
pensation to be awarded, the matter assumes the character 
of a judicial enquiry, as eg., where .the valuers have to ad¬ 
judicate upon a point of law, or a question of right R'twcon 
the parties, arising out of the fact, the matter ceases to lx* a 
simple valuation, and may properly be considered^ as one of 
arbitration (e). 

By the 17th section of the Common Law Procedur^^Act 
1854 (17 and 18 Viet. c. 125,) it is provided that *!ien in 


, ' 1 *Vi M* toed, 1 K. £ Jo. $0; 

tfasflbsiss; 
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& 2 Ex. 72. 
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ariy.cue thedocument authorizing the reference U, or fcca Ch*p.vx. 
been, made a rul^or order of any of the Superior Courta cf 
Law'or Equity, no other of such Court* shaD have jurisdic- y^ > nJ<l 
tion to entertain any motion respecting the arbitration or 
©ward; but it has been held that thfe provision does not the»w»*d 
oust the jurisdiction of a Court of Equity to entertain a suit 
for the specific performance of the award j although the 
submission haa been made a rule of one of the Superior 
Courts of Common Law (</). , 

• 

It is not nec&s&ry that the terms should appear on the Baferenoe 
face of the instrument signed by the party to lie charged; document, 
which, when an agreement ho* to Ik* made out from eorres- u^u* 8 
pondence, is seldom the case: it is sufficient if the instrument 
refer to other documents (such as conditions of sale, previous 
letters, or, in fact, any other writings), which contain the 
terms (A). 

Such writings, however, must clearly lie referred to (/)• y 
and, unless then* entire contents are to form part of the 
agreement, it must distinctly appear what is, and what is 
not, to be so included: e. <j. t where the signed writing 
referrod to such of the clauses contained in a specified paper 
as had been read at a meeting lictween the parties, not 
stating u^iich had been so read, it was held bad for un¬ 
certainty (I*). 

It will be remarked (Z) that in the last case, there was a P*t«nt 

ambiguity 

(g) Blackett ▼. Bates, 2 E 4 M, Compare Peirce r. Corf, L R 9 Q. B. 

610, ravened on appeal, bat on other 210 where the document*, not being „ 

ground*, L. R. 1 Ch. Ap. 117 ; and connected together, were held insuffi- 
compare 8mitk ▼. Whitmore, 1 H. dent to constitute an agreement. 

A M. 670; but fee feet 11 of the (0 Bcydcll v. Drummond,, 11 East, 

Act. v ' 142; Boy re v. Greene, Bat 608 ; 

(A) Clina% ?, Oool*, 1 Boh. A L. Jacob v. Kirk, 2 Moo. A R. 221 ; 

22, S3; 'Aden v. Bennett, 8 Taunt Price v. Griffith, 1 De G. M. A G. 

160 ; Dobell ▼. Hutchinson, S Ad. A 80; Rutywy v. Wharton, ubi $wprd. 

K. 866 ; Laythoarp T. Bryast, 2 Bing* (A) Brodie ▼. St. Paul, 1 Vea jun. 

N. C. 786 ; Blag** V. Bradbaar, 12 826, 888; fee 1 8du A L 36; but ; 

Vea 471 ; VtHsmdor t. Oodd, Tuna fee as to uncertainty where there haa 
A R. 867; BUgmay r. Wharton, I bam part performance, Voufflon t. 

De G.M. AO. 677,697; 6 tt L. C. • States, 2 Jnr. N.S. 84ft 
288, and Lord Cranworth , s jndgtaenl $)&* 1 Boh. A L. 86. 

TOfc 1. 




patent on the face of the agreement: the agreement 
according to its own grammatical construction, raised 
the question as to. which of the clauses were intendod : bift, 
in tko case of a mere imperfect referenoo to \nother in¬ 
strument, parol evidence is admissible to ascertain its 
identity (m); so, parol evidence is admissible to explain 
the sense in which wonts, in themsolves unintelligible, 
were used by the parties (?i); or the peculiar moaning 
which local, professional, or tnulc usage has attached ip 
particular expressions («); or to prove the existence, at 
the date of the agreement, of facta material if its con¬ 
struction (j>). 

And it appears that, at least in tho case of letters, there 
need not Ijo any specific description of, nor even an exprree 
reference to, the prior documents; it will l»c sufficient if tho 
Court bo clearly satisfied that a reference was in fact in¬ 
tended, and of the identity of the instrument 


For instance, where \j) A., the owner of W. farm, on the 
5th July wrote a note in the third person to 13., informing 
him that C. hail made an offer for the farm, at a spotted 
price, but that, if 13. chose to have it at that prico, C. would 
decline the purchase in his favour; 13., it was alleged, wrote 
a note in reply, accepting tho offer, but such note was not 
forthcoming: on tin* 11th July A. wrote to B., “I liave just 
received yours; and am glad you have determined to pur¬ 
chase the W. farm: I will write to C. to inform him you 
have l^reed to purchase the estate—Sir William Grant, 
relying on the words “determine” and “agree,” ^as denoting 
an acceptance by B. of a previous^joposal by X, instead 
of, as might have been the case, an independent offer by B., 
considered that the Jetter of the 11th was sufficiently coo^. 


(a) 8m dim T. Cook*, 1 Bch. k 
X* S3) BaumtUrtom r. Jackm, 2 Be* 
A P US l a* Jatkmu r. O&wUr, 
M. M, ili; Bokkom ▼. 3ey- 
wmt 9 17 0. B. 9. 6*107; 
v. fkrM, # H. kOaSM; 87L. 


/ 

(») 9mft r. Lm, t Mam. * Or. 
*469. 

(a) Vid$ Ch. km. 

(j>) M*%*> f. ffUr, SB*. M. 
j (f) Wetkm ▼, Jfw a fT, S Vw. k B. 

1ST- 
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nected with the pote of the 5th, to show that A agreed to 
sell upon the terms of that note: and specific performance 
was decreed accordingly. 


• So* upoma sale of goods, a subsequent letter written by 

the* purchaser, and containing the following expressions, 

* '‘The tobacco I want immediately forwarded; I likewise 

want the invoice ofthe rice and other tobacco," was held to 
#• • 

\)C sufficiently connected with the previous entries of sale of 
the articles in the vendor’s order lx>ok (r). 


So, a letter from the purchaser’s solicitor to the vendor’s 
solicitor, merely headed with the names of their respective 
clients, and undertaking personally to settle the purchase in 
two inontliB, if that would be satisfactory, has l#?en held to 
He a contract binding the solicitor (*\ 

But where the plaintiff in a bill for the specific per¬ 
formance of an alleged parol contract to take a lease of a 
house relied on a letter written by the defendant, in which 
the latter agreed to take the house for seven years on 
specified terms, but did not fix any date for tho com¬ 
mencement d f the lease, and on another letter written by 
the defendant, in which tin* date of commencement was 
supplied and further terms were added to which the 
plaintiff did not agree, it was held that there was no 
memorandum sufficient to satisfy the Statute (/). 

So, also, a reference in a signed document to “ the agree¬ 
ment which your client alleges he lias entered into ” has 


(r) Allen v. Beau**, 8 Taont 169 ; 
and im Morgan ▼. Holford , 1 Sm.. 
& O. 101; and compare Peirce v. 
Owf, L. R. 9, Q. R S10; aad aa to 
Vising one totter with another, 
although there la no exprea reference, 
Verlaudcr ▼. CWd, Tnnu to B. 368 • 
Qvnemt y. Cram*, 8 0«l to L. 64 ; 
Skin*or e. JT/tolM* 8 De O. to 8. 
266 ; Hamilton v. Tiny, »GR 
964 ; Fyton ▼. Kiiton, 3 0. L. R. 706 ; 


Alcoeh v. Delay, 4 EL & B. 660; 
ITaracr v. Millington, 3 Drew. 623 ; 
Wood v. Scarth, 2 K. to Jo. 33; 
Baumann t. Jan's, L. R 3 Ch. Ap. 
608 ; bat see Shelton r. Cole, 1 De G. 
to Jo. 6S7. 

(•) P overt v. Fotoler, 4 EL to B. 

611 . 

(0 t. Selby, L. B. 18 Eq. 

1^1; afld. L. B. 7 Ch. Ap. 40d 

q2 
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insufficient («); bo, too^ 4 tetter signed by the 
y to be charged, and containing the following'passage, 
%Previoc3ty to paying the amount (then foUowedan illegible 
won5 for tithes and glebe, it would be advitiaHe to have 
Borne information as to title.” 



In cases of correspondence the difficulty generally is, to 
determine whether there has been a concluded ifreemcnt or 
merely a treaty (x ); as to which -the following rulo seems 
deduciblc from the authorities. 



Jf the original offer leave nothing uncertain on the face of 
it (#/\ and 1)0 met by a simple acceptance, tho treaty is, of 
course, conclude!; but if the original offer leave anything 
to l»c nettled by future arrangement, it is merely a proposal 
to enter into an agreement (:): so if tho reply lx? either 
rnorv oi less than a simple acceptance, the variation must 1k\ 
acceded to by the original proposer; or there is no agree¬ 
ment (<i): and this .state of things will continue, until there 
is, upon the fact* of tho correspondence, M a clear accession on 
both sides to one and the samo set of terms ” (b ). 



• 

Where, hCwevcr, there is a simplo acceptance of an offer 
to purchase, accompanied by a statement that the acceptor 
desires that the arrangement should bo put into some more 
formal terms, the mere reference to such & proposal will not 


(«) Jack ton v. Oylandrr, 2 H. & M 
405. Boc, too, SkeUon v. Colt, 1 Pe 
G. & Jo. 5 s * 7, mod tuprd, p 218. 

(*) &jc IIaddiction Brieeoe, 11 
Vat. 588, 591 ; btrat/ard v. Botvorth, 
2 Vet. 4 B. 841, 345 ; Oyffr* r. Pol - 


jamb*. 8 Mcr. 53 ; Anker ▼. Bay nee, 
5 Eid l 625. 

(f) Heneyma* ▼. Marryat, 1 Jto. 

W. 4 857 i.«* —14 ; 6 H. L. 0. 
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569; Heywvd r. Bm, 23 L. T. 
08. 
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prevent the Coof^Jbom emjforcmg the find agreement so Oh^jr. 
arrived at ^ , Ifert if the stipulation as to a formal contract - ****' 
is a torn* cf iht assent, leaving it open to the acceptor or 
his solicitor to qualify the assent by special conditions, then 
until those conditions are accepted, there is no final agree- , 


meat, such as the Court will enforce. Thus, whore (ho 


vendors of land, in a letter acknowledging the receipt of an 
offer to purchase, wrote as follows to the intending pur¬ 
chasers, “ Which offer wc accept, and now hand you two 
copies of conditions of sale which wc have signed. Wc will 
thank you to sign same and return one of the copies to us,” 
and the conditions were of a special character, which flic pur¬ 
chasers refused to assent to, it was held that the acceptance 
was simply conditional, and a demurrer to the vendors’ bill 
for sj>ecific performance was allowed (•!). Jk> where an 


intending lessee, in reply to a letter from house-agents 
furnishing particulars and terms of two residences, wrote, 
44 1 have decided on letting No. 22, Delgrave-road, and have 
spoken to my agent, Mr. C\, of, 4.e, who will arrange matters 
with you, if you will put yourselves in communication 
with him ; M it wras held that there was no contract (e). 


An offer in writing may 1m> accepted by paiol, or by the A written 
acts of the other party; and if the proposal in writing is ^n£dby* 
signed by the party to be dunged, and there is a parol 
acceptance by the party to whom it is made, there i*> ti suffi¬ 
cient memorandum within the 4th section of the Statute 
of Fraud? (/). 

It has been held that conditions of sale used at the pnlting Condition* 
up of an estate by auction, cannot be considered as impliedly J^ulther 
incorporated with an unconditional offer by letter to purchase 
the property, subsequently made by a person who attended in contract. 


(c) Per Sir G. J«nl, M. R in 
CroeeUg r. Mmg 0ft* L, ft. 18 Kq. 186, 
181; and •** Ja4f»«4 of Lord Wert- 
bwy in C kinmth V. MnnAiomeee 
Big, 6 N. R 8. 

(d) GtoeeUg *. V****, U B.18 Eq. 
180; and mm dU Ja no8# (8); 
and JKdgwtg v. Wkrfw, 0 H. L..C. 


264, 288, 8ns. 

(«) Sian/eg *. DovxlvwU, L R 10 
a P. 102. 

(/) JUnu V. PUhdeg, L. R > Ex. 

842 ; nnd *e« Warner*. WUUnQton, 8 

VnmM 8; Benecte*. CSUdnMr, 4 W.B. 
087; HarefaU*. Omnett, 6 W, R 887,' 



T/iii *• 


THS ▲OaSJDUHT. 




Where the defendant wrote at the foot of an agreement 
for an underlease, “ I have no objection to this agreement 
supposing that there is nothing unusual in Sir R's (the 
ground landlord) leases, which I presume there ia not;" and 
then, before the agreement with this variation has been 
acceded to by the other party, withdrew his offer; and it 
was contended that, inasmuch as the covenants wore usual, 
he still remained bound ; Sir J. Wigram, V.-C., admitting 
that a case might exist in which the distinction between the 
original and altered agreement must’be treated as plainly 
nugatory', hiL that the case before him could not be con¬ 
sidered as ot that character, merely because tho Court 
might, uj>on argument, decide that the covenants were not 
unusual (i) 



For, it may be observed, that an original offer, or, it is con¬ 
ceived, any subsequent proposal which does not amount to & 
simple acceptance of the terms of the other party, may be 
withdrawn or \aried (l) at any time before it is accepted ; 
even although a timo Ik* named for ite acceptance (/). and it 
is revoked by the death or bankruptcy of the proposer before 
acceptance (»») • and that if rejected, eithor by an express 
refusal, whether written or verbal (n), or a proposed variation 
either as to time for giving possession* or price, or payment of 
deposit, or it is conceived, in any other particular, it at once 
ceases to be binding (u): and the acceptance of an offer must 


(g) QneUy r. Watt*, 17 Jar. 172. (0 RonUtdgt ?. Grant, 4 Mug. 

(A) S«e O'jtlvie t. FotjamU, 8 Mer. 658 ; Martin 2 J n% k 

58. W. 425; InkasJSbm*, 7 

<»T Lutas v. Jama, 7 Hn. 410 ; am (m) MtynaB rJWhm, 1 X/8. 

r men raltrred to in not* (5) ; Warner 717. 

y. WiBlufrm, 8 Draw. 528; Smth w. {») Bk&dd Onnnl Go. ▼. Sheffield 
M.I O.XX.B.67. and X oi k r rhm *. C^tMLC. 121, 

(ft) B omym nn v. Marryat, \ Jn r n E.; Me mpm my. B mvf nt , ubi $nprd. 
X, fi. 857 ; 21W.14; 6U.L.C* (#) M m *< + $9 . firm*, 4 Bing. W ; 

US, Hf* *. Wm *,• tm*. SSI, 1W 

ttemn - hnr.JMttT.* c.c. 0 . M4. 
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bo given within a reaaon&Me time (j?): if, however, a person 
make an offer by poet, he cannot retract it, if the other party, 
before receiving any notice of withdrawal, return an imme¬ 
diate acceptance (q). 


Chap. VI. 
Sect. 3. 


within 

reMonablo 

time. 


Although where an agreement is signed animo contmhendi, 
parol evidence is not admissible to vary its terms, yet such prove that the 
evidence may be admitted to show that the signature waa ISToon^* 
merely conditional, and that the agreement was intended to diUonmL 
operate only on the happening of certain contingencies (r). 


A writing which is signed by either party, and is perfect Memorandum 
as respects the* terms of the contract, will not l»e considered ^though 
otherwise than final from the mere fact of its having, with 
the consent of the other party, Ken sent to a solicitor as for formal 
instructions for the preparation of a more formal instru- ** r * emcnt * 
ment (*). 

Any error, obviously clerical, in an agreement, will be 
correctod by tho Courts (/). 


(4-.) As to the signature. Section 4. 

It 1ms been long settled that a party signing an agreement 
is privui facie bound by it, although it be not signed by the Signature 
other party (u); but if only one be bound, lie may, it would 

sufficient. 


(/') Kennedy v. Let, 8 Mer. 454 ; 
Thornburg v. BerO, 1 Y. A C. C. C. 
654, 663 | Williams v. Williams, 17 
Bcav. 213 ; and aae Porter t r. Fox¬ 
ier, in error , 4 EL A B. 610 ; AfeyncU 
v. Surtees, 1 Jur. N. S. 737. 

( q) See Dunlop v. Higgina, 1 H. 
I.. C. 400; Potter r, Sandert, 6 
Ha. 1. 

(r) ryn v- Campbell, 2 Jur. N. 
S. «41 ; 6 EL A BL 870 ; Walt v. 
Harrop , 7 Jur. fa. 8. 710. 

(j) Pottle v. Frttsnan, 9 Vaa. 364; 
Morgan v. Holford, 1 8m. A G. 101. 
Sea Otbbins v. K. X. Metropolitan 
District Asylum, 11 Bear. 1; Curd 


v. Jo fray, 2 Srh. & Lef. 374 ; and 
nn judgment in Cross/ey v. Mayeoel, 
L. R. 18Eq. 180; Jlulgtcayv. Wharton, 
6 H. L. C. 233, 264, 288, 306. 

(f) See H'i7j»on v. TVi7jom, 5 H. I* 
C. 40 ; Hart v. Talk, 2 De G. M.A 
G. 300. 

(a) Seton v. Slade, 7 Vea. 265 ; 2 
Wh. A Ti l L. C. 429 ; Lord Ormond 
▼. Anderson, 2 Ba. A B. 371 ; Field v. 
Boland, 1 I>ru. A Wal 37 ; Sag. 129; 
Laythoarp ▼. Bryant, 2 Bing. N. C. 
735; /We v. Freeman , 9 Vtu. 854 ; 
Western v. Bussell, 8 Yea A B. 187, 
192;. Gum v. Thomas, 3 MjL A K. 
853; t h. XVUL 






Wtyiitt the other to ogoifr in writing Me Meat to or 
$m*stob1g om the oontract; and rnilm tUs WaaoacM to, be 
y himself rescind it ( 2 ). * 


A signature printed, or stamped, instead of written, or by 
initials, may be binding (y); but a mere description, although 
it sati&factoiily identify the party, eg., “your affectionate 
mother," subscribed to a letter addressed to the son, with his 
name and address in full, has been held insufficient (r). 



In a late case, where there was a written offer to purchaso 
to which the \endor replied by telegram “your offer for the 
L estate is accepted," it was considered by the Court, though 
it was not ueecvsaiy to decide the point, that tho signature 
of the vcndoi to the instructions for the telegram was a 
sufficient signature within the statute (<t). 


In potKjfl. And it appears that an agreement is not the less binding 

by reason of the alterations and signature being in pencil 
instead of ink (6) 


BjmarrUd 



The Ecclesiastical Courts have held a signature to a will by 
a woman, twice married and then under coverture, in the 
surname of her tint husband, sufficient (c). 



And a signat ure in the name -of an agent will bind the 
principal if tho agenc} ta established (J) j and the alleged 
agent might, even Ixiforc the late Evidence Act (e), be exa¬ 
mined either to prove (/) or disprove tho agency ; but if his 


(*) 2 J»c. a W. 428 5 *ee Lord Or - 
mand ▼. Anderxm, 2 B&. A B. 371 ; 
■ad Wdiiam r. W&iams, 17 B<*r. 
118,-ane. 

X/t Stuntlmon r. Jacktm, SEA 
08 ; Bchntidtr ▼. Xorri*, 2 M. k 
A 888» PhfUimon ▼. Barry, 1 C*»p. 

’*•■**■ Jm, t Mona. ft Or MS j 
•iiiHAHf. a VUr. US. 

- W **/ T. Mfe I M«v 1; md 

— M. t, hA J CD* Q. ft J. 

■ IT. * • 

a & 


(«> Godwin r. Awb,L &.SC.P. 
S9C. 

W xmm t. a* r H**iOi 

0eo*|» ▼. SjSjjiC, K* 

(e)/« fiU ft*, IS 

Jar. 10SS. t * 'i 

w.-wSm IK 10 

MS. 

* MM A 

(/) mmwv** s *r. * 
r. n*,**®**. »o. 





evidence go to. fcnpetA tbA validity of the authority under 
which he hae .profaned to act, it will be received with the 
most anxiouajealouay (g). 



f 


r 


The signature to formal agreements, is of course, usually Signature 
found at the end of the document; but the Statute requires 
only a eupiing, and not a 8uhacribin'j ; and the signature may, 
aa m the case of a letter or agreement in the tliird person, be 
inserted in the beginning or any other part of the instrument, 
if inserted so as, in effect, to authenticate the entire document, 
and not to be exclusively applicable to particular portions (A); 
or, in other ygords, if it be so placed as to show that it was 
intended to relate to, and that it does, in fact, relate to every 
part of the instrument (?); and this according to some autho- EflWct of 
ritics, although, in the case of an agreement in the third bUnk for 
person, a place be left for signature at the bottom, in the 
usual way (A) : however, in a case, where the agree¬ 
ment contained the names of the parties in the commence¬ 


ment, and concluded with the word, “as witness our hands,” 
without being followed by any name or signature, the Court 
took a more common-sense view of the question, and held 
that there was no sufficient signature (/); so where A., inten¬ 
ding to marry B., wrote a paper commencing thus, “In the Where the 
event of a marriage between the undermentioned parties, the in 

following conditions, as a basis for a marriage settlement, are ^ 
mutually agreed uponand then followed the terms of a 
proposed settlement, but the name of neither party was 
signed to the memorandum, it was rightly held that A/s 

VI 

name, occurring in particular portions of the instrument, 
could not* by force of the wordfc “ undermentioned parties” 
be fastened on to the introductory words, so as to constitute 


[g) ffovari r. Bn &kwa iU, 1 Vm. k 674 ; Stoha v. Afoore, 1 Cox 219 ; 

B. 209, 209. i Y$ .;*•/ >. /. Sug. 135- 

(k) Saundeno* T. Jfidaon, 2 Bo*, k (f) Per Lord West bury, in Cato* v. 

P. 238 | Mariam v. : Tqnomr, 18 Colon, L. R. 2 B. k Ir. Ap. 143. 

Vi*. 175> Ifufcni *. V«*A (k) Sounder** ▼. Jadoon, 2 Ben. k ... 

B. 187; Ogam. y. Fjjwmbt, » . P. 239. . 

Her. 68 ; Prqmi*.Mmr> 1 Bom. k (/) JffaUri ▼. Trtbn*, 8 lCm. 4 .#* 
1*. Mi 0 *1+9 11 0.741; t, T*n»r, 4.,jM \ 

Sim. 160 1 Lcbb v. Slanlqh $ Q. B. V. & 4M. k 
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A efficient signature (m). The purchaser 1 * signature on the 
\*k of the printed particulars (n), or in a oolumn left Hank 
4n them for that purpose, may ho sufficient (o). 


And although a principal or his agent sign merely am a 
witness, he may l>e Iiomid, if the signature amount to an 
acknowledgment of the existence of tho agreement; e. <j. t 
“ witness A. B." (]>): but where a person, whose formal sig¬ 
nature would have liound the vendor, merely attested tho 
execution of the agreement by the purchaser, this was held 
to be insufficient ( 7 ). 

The written Approval by a professional agent, of a draft 
agreement, or of the draft conveyance which recites the agree¬ 
ment, will, it would seem, U* insufficient (r), the signing K ing 
alio into if ii ; this, however, was much questioned in a modem 
case (#), which was eventually decided on a collateral j>oint: 
but in a later ca^*, the written approval of the draft convey¬ 
ance by the professional ag«ut, was held insufficient, there 
being no proof that lie had his client s authority to sign an 
agreement (0: the effect of a similar approval of a draft 
agreement by one of the parties, is more doubtful (u) : it was 
held sufficient in a modern case, in which, howover, the 
earlier authorities do not apj>car to have been cited ( j ). Thu 
circumstances of the party signing such approval being in the 


1 j n) t 'alon v. Caton, L. R 1 Ch. Ap. 

137. 

(n) Sec and cnnwdiT Ifvdgmu r. 
U Btrt, 1 Camp. 233; PhiUimort 
r. Barry, ibid. 518 ; and a* to bought 
and told good*, Gncm v. Aflalo, 6 
B. ft C. 117; and Siremyht v. 
Archibald, 15 Jar. 947, Q. B.; 20 

I* J."529, where the earlier caaea are 
reviewed. 

(o) Bw rnntm r. HedU, 2 Tannt, 3ft 

(p) Wdfard y. Baodty, 3 Atk. 504; 

Vm& 7; 9 V«. 934. 251 ; 
M Bymtmt y. 8,mem, 6 Madd. 207. 

<f) M yS Ad. ft E. 
500. Aa to ja mH i g 

exratiom of aMli Hntf 


Sog. 760, 781. 

(r) See 8ug. 140; Lady Tkynnt v. 
Earl of Glcngail, 2 H. L. C. 131 ; l#rd 
Towiuhtnd y. Bishop of Kvncich, 1 
Rop. H. ft W. by Jac. 308, n. ; Jack- 
ton y. Otfa*dcr, 2 H. ft M. 472. 

(•) Tkonbmy v. BfriU, 1 7. ft C. 
C. C. 554 ; and ree Card v. 


s*r 


TJm.M.B. 


i • 


2 Sch. ft Let. 

<*) 

998 ; 7 H. 

(•) Sea Bog. 141; dht Y. PodfiHf*, 
4£a*. ft P.812; Pmbor v. Bmitht 1 

CWL 008 1 and mrm v. 

Dorrioo*, 619G.' 

(*) ***** VJftr*s fta L. J. Ck 
502 , M.tL 1 
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logal profession would, it k conceived, be unfavourable to the chap. vl 
sufficiency, of the signature. The alteration of the draft 8ec t ' 4 
conveyance by one of the parties has been held insufficient: 
upon the case.(y) as reported, it does not appear that tho 
alterations comprised the name of the party making them ; 
and the only ground for contending for the sufficiency of the 
instrument would bo, that, by making the alteration, he had 
adopted such part of the draft, inclu«ling the name, as he had 
left unaltered. In Ithd v. Potter (:), there was a similar 
decision, whero the entire conveyance had been written by 
the defendant; but it dies not appear whether the convey¬ 
ance recited the agreement, although such, probably, was the 
case. Where the draft of a lease hail, in pursuance of a parol 
agreement, been forwarded to the intended lessee for perusal, 
ami he indorsed and signed a memo rand mu upon it, request¬ 
ing the lessor to endeavour to lelet the* premises, as it would 
lie inconvenient for him (the lessee) to perform his agreement, 
this was held to be sufficient (<*)• 

A contract by a conx>ration aggregate, must, as a general Signaturo 
• by public 

rule (h), be under their common seal (c): but, by the Com- companies, 

panics Clauses Consolidation Act, 1S45, any contract entered ^ 

into on Whalf of a company coming within the provisions of 

the Act, and which, if made Wtween private persons, would 

require to be in writing, and to l»e signed by the parties to 

1m; chorgod therewith, may \k % made, varied, or discharged in 

writing, signed by any two of the directors (</): and tho 


(y) JIatcki n* v. Hot nut, 1 P. Win*. 
770 ; and im Stolxi ▼. Moore 1 Cox, 
219. 

(») 1 P. Won. 771. 

(o) Shippey *, Derr non, 5 E*p. 
190. 

(6) Ordinary bmzaaa contracts by 
trading corporation* form an excep¬ 
tion from the role. Henderson v. Aut- 
tmlian R Jf. A N. Ofc, 8 C. L. R. 
1181. % 
(r) See Corp.<tf LwUo* v. Choriion, 
0 M. A W. 815; Cop* e. Thame* 
Haven Ok, 8 Exoh. 841 ; 5 Bafl. C. 
88 ; DiffyU ▼. London and BUchoaU 


U. Co. t 5 K\ch. 442; Homer thorn v. 
Wolverhampton II "atenrorks Co., 6 
Exch. 137; JacLton r. V. Wale* R 
Ck, 1 H. k Tw. 76; Mayor, d-c., of 
K idderm iiutcr v. Jfardvick, L. It. 9 
Q. B. 13; Autlin v. Guardian* of 
Bethnal Green, LR.9C.P. 91. 

(d) 8 Viet. c. 16, g. 97; see Low 
▼. London and N W. R Co., 21 L. J., 
Q.B. 361. 8 oe 19 & 20 Vide. 47, 
•ect. 41; and toe now a* to companion 
under the Companies Act, 1862 ; 30 a 
31 Viot e. 131, aect 37 ; and r«#e 
**prd, p.175. t 




m 


io an o^gmri«ontcfct,«fpJy to any 
or Alteration of it (•). In csmc which fall within 
|hft general rule, the omission of the common ceil precludes 
the company, while the contract is Still executory, from 
suing, as it relieves them from being sued, upon it (/): but 
where there has lieen part performance, in which tire com¬ 
pany have acquiesced, an unse&lod contract may in Equity 
bo enforced against them (g ); and even at Law, the absence 
of a sealed coutraet will not provent the company from 
being sued, if they have accepted and adopted it (A). 

* 



We may here oW-rvo, that any alteration mado by either 
party in a material part of a written contract, without tho 
consent of the other party, destroys the rights under tho 
contract of tho party making tho alteration (!): but an 
alteration made aith consent is binding; and although it 
is prudent and usual to authenticate the alterations by a 
marginal signature, eithei in full name or by initials, this 
precaution seems to U* not absolutely neccesary: in fact 
it has been held that a nuinoiandum written across the 
face of the signed agreement, and correcting an error in 
one of its terms, binds the suiter although he do not sign 
it ; and that the agreement thus corrected is valid under the 
Statute of Frauds (1, 


Section C. 

As So tbs 
stops. 

Am to stamps 


(5 ) At to the stamps. 

‘The agicement, if under seal, is a deed, and chargeable 
with duty as such (/): if not under seal, and if the subject- 


(0 WtUmn* V. Ch flirt and Holy- 
B. Co. 15 Jar 828, Ext h. 

{/) Governor of Cojjxr Mtnert \. 
fotrl* Q B 229. 

(p) Crook t. Corporation of bra ford, 

’ L. JL 10 Eq. 676 ; dfd. os this point, 
itfrfCfcu *51. 

04 <*•*» * CudjM Union, 11 
KM i3ficM~ny.Br*. 

•». too, 

O*-. 


I MJ Mrn. -UMlQ.Kmi, 


p. 1 7 S'when ti. cwai non fully 






*» 


matter do iwtftopear & be of tie value of £5 (m), no duty 
is payable; anil i£ on a sale by auction, the same person 
buy several lota, a distinct contract arises for each lot; and 
whatever may be the aggregate amount, no stamp is re¬ 
quired for any lot which separately sells for less than £5 (n). 
Supposing the purchase-money to exceed £5, a Gd. stamp 
only is'payable (o); this may, without payment of a penalty, 
be affixod within fourteen days after execution; after that 
tinio a £10 penalty becomes payable (/>). The duty may 
l>c denoted by an adheeivo stamp, which is to 1*> cancelled 
by the person by whom the agreement is first executed ( q ). 


m 


A contract by tho assignees of a bankrupt for the sale of Cases of 
his real estate, is exempt from stamp duty (*•); as, also, are excm P tloiL 
agreements under the Acts for promoting the residences of 
the Parochial Clergy, the Church Building, Poor Law, Tithe 
Com mutation, and Commons Inelosun* Acts, and agreements 
entered into by the Commissioners of Woods and Forests (a). * 
"Whether a receipt for purchase-money, unless duly stamped 
as such, is admissible as evidence of the contract, has been 
the subject of conflicting decisions (t). 


There must, in general, be distinct stamps for each distinct Several 
agreement or contract: upon this principle, where a person en 

purchases several lots at an auction, the agreement must 
bear a stamp in respect of each lot for which the purchase- 
money exceeds £5 (u). Upon a purchase from persons * 

(m) See ZMimrt I v. Oati, 4 Each. 

816, and 38 * 64 Vkt, c. 07, Sched. 

(n ) Emmerwcm v. M, 2 Taunt. 

88 i Roots ▼. Lord Dormer, 4 B. A Ad. 

77 ; Me.aeto goods, Biggt T. Wishing, 

2 C.LE. 706. 

[o) 88 k 84 Vlot' o. 97 ; compare 
28 VIct, a 15* aadw which there 
wee a furthir peogrendr* duty for 
•very entire qeahtity of 1,080 word, 
above the ftrtt 8,160. 

{p) See 38 k 84 VWi87,t. IX 
fa) 83 * 34 VfcA, * 87,«. 36. 

(r) FlatAsr v. 9tM* 6 Wr. 102, 

■ee 6 Geo. IV. e. 16, a 36 | ll“* 13 


Viet c. 106, a 188 ; and now 82 & S3’ 
Viet. c. 71, a 113. 

(#) See Tilaley on Stamp*, 759 to 
762, 1st edit. 

(f) Brans v. Froth ero, 2 Mac. ft G. 
319; S. £, eontrd, 1 Do G. M. 4 G, 
572 ; see 24 Bear. 41 ; and see and 
consider Diplock v. Hammond, 6 De 
G. M. k O. 320. 

(u) 8 oo James r. Short, 1 Stark. N. P. 

C. 426 ; Waiting v. ffonsood, 12 Jnr. • 
48. Bataleaseianottabjftcttoftnigree* 
met* stamp, in refpeot of it, res ar viog » 
an option of pvrehsee %6 the fesne*.* 
Worih inyto * v. W mrr in $ton, l O Jk 638. 



taring separate interests in in estate (if., tenants in 
common, or tenant for life and remainderman), the agree¬ 
ment, if so worried as to bo a contract for the entire citato, 
would seem to bo subject only to single duty; but if, on the 
contrary, it were so worded as to amount to separate con¬ 
tracts with the several vendors for their separate interests 
in the property, so as to give to cich vendor a right to 
enforce the agreement in respect of his own particular 
interest, it is conceived that separate stamps would l»e 
requisite. 

If the agreement l«e not stamped, and be subsequently 
lost, or own ri«*stni\ed by the fiaudulent act of the party 
chargeable thertsm, a Court of Equity can give no relief 
unless the plaintiff can procure a copy ; the defendant, if he 
have a copy, >\ ill lie ordered to produce it for the purpose of 
its living stamped (.* , and it appears, that a copy *nay be 
made from recollection, if the witnesses can swear to the 
precise tenn*», ami not merely the general tenor of the 
instrument (//' : mid tin* Courts will, in the absence of 
circumstances inducing a supposition to the contrary, pre¬ 
sume that a lost instrument was duly stamped ( 3 ); or that 
obliterated stamps weie of the right amount (if): and the}* 
have now powei ( b, to admit unstamped or insufficiently 
stamp'd instruments in v\ idt-nee upon payment in Court 
of the deficient stamp duty, a pualty of £10, and a further 
'sum of £1 And if the agiecmcnt is admitted by the 
answer, the want of a stamp is iumiaterial (c). 


It has been ln-ld by the Court of Exchequer, that any 
instrument operating as a record of the transfer of property, 
(net being go<xls, wares, or merchandise), e. g., a memorandum 
that .A. has sold all the goods and/a^u^^n a certain^Bop, 


(*) 8«e Fmdt ▼. Freeman, Bug. 144 ; 
Bm&M t. Oodfrtf * Bing. 418 1 
B Wr ▼. Ormond, 1 Dc 0. k 8. 428. 

. (,) SmiiA r. He** 1 Ph. 891. 

‘MBs cm ntmrt to ink* two 


Jfmi 


!«% IJU.I'; 
4 C. E 7W, 


Cbmmlm* v. S* 1S0.U.S8; 2 
Jar. N. & 474. 

(a) Dot t. OxmlM, 4 Jar. 980, Q. a 
(4) 81 a 84 Vkt 0 .97, a 14. 

<•) UndM+m ♦. Brircoty 11 Vo. 
M. 
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is a conveyance within the meaning of the Stamp Laws, and chap,VL 
must bear the ad valorem duty (d). Seot 1 * 


Wo may here remark, that an agreement in evasiorf of the Agr—m**t 
Stamp Laws, a g. t that the document Khali, for the present, t£e iunlp 0f 
remain unstamped, but that, if it shall become necessary to Uwi yoi ^ 
stamp it, ono of tho parties thereto will pay the penalty, 
cannot bo enforced (e). 


(0). As to illeynl agreements. 


Section 6. 


As a general rule, no agreement can l>c enforced, at Law Agreement 
or in Equity, which is entered into for an illegal purpose (/); 
or has a tendency to promote an unlawful act (*/); or is i** evoid - 
contraiy to tho policy of the law: as eg, where an ante¬ 
nuptial settlement contemplates a future separation of 
husliand and wife (//): so, where a corjioration, lie fore 
obtaining a statutory Authority, agreed for the subsale of 
part of tho lands, which they intended to* take under their 
compulsory powers (/): and if the illegal agreement is to l>c 
peifurmcd in this country, it is immaterial that it was 
entered into in a country whore it would have been con¬ 
siders! valid (A). Aid there are certain agreements which 
the legislature lias pronounced to Ik*, in their own nature, Sale of pro- 
ill-jral. The Statute of 32 Henry VIII. (7), doclaivs it to bo 
unlawful to buy or sell any pretended right or title to any 
lands or hereditaments, unless the vendors or their ancestors 


or tho persons through whom the claim is derived, have been 
in possession of tho property, of of the reversion or remain¬ 
der thereof, or taken the rents or profits thereof, within a 
year before the sale but the purchase of a pretended title, 


(d) Honfall ▼. Hay, 2 Exch. 77a 
Bat Me ai to ml estate, Wilmot v. 
WUkinm, 0B.&C. 60S ; TvU v. Lee, 
4 Exch. 230. 

(•) Abbott r. StrtUUi s 3 J. * L. 618. 

(/) Vido ifrfrd, Ch. XV1L and 
XVIII. Aj to awry, tuU tuprd, on 
the tale of a rent, Lntey ▼. Ct Donned, 
2 Sch. k L. 466, 472, affd. 742; tala 
for purpoee of a lottery, Fitter v. 


Bridge*, 3 EL & B. 642. 

is) E'jcrton v. Lord Bro\cnlo%o , 4 
H. L. C. 1; and tee Uilton v. Eel- 
erUey, 1 Jur. N S. 874. 

(4) Hr. 3 K. & Jo. 382. 

(0 Gallovay r. Mayor, dr., of Lorn- 
don, 10 Jur. X. a 662; H Jur. N. a 
263. 

(k) OrtU v. Lory, 10 Jur. N. a 210. 

(/) 0. 0 ; aeo tact 2. 
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m in lawful poaa c a do n of fhe 
(m). In » modem fiftM, 


To wbai it 



profits k 

jr . .. of a 

term of years, died in 1828, and str*n£$«$ watered and 
occupied until 1841, when A. a next of kin took out letters 
of administration and sold and assigned the topn, the assign¬ 
ment was held to l»c clearly void («); so/ the Act extends to 
a lease under a pretended title (o); and to the assignment 
of the mere right to file a bill to set aside a previous 
voidable conveyance (/>); and to the purchase of an estate 
for the purpose of acquiring the right to impeach Home 
previous arrangement affecting the property (g) ; and to 
an agreement that the attorney shall, in lieu of coats, 
have a share of the estate recovered for his client (r); 
and t) fortiori, to an agreement that, in addition to his 
legal costs, he shall have a definite portion of the estate; 
ora sum pmpoi tionate to the value recovered (a) ; and it 
would seem that any absolute purchase by the .attorney of 
the subject-matter <»f the suit jmnkntr HU is unlawful, and 
void (t ); but ho may take security for his costs on the 
subject-matter of Hu wit (u) The Act, however, does not 
extend to an assignment of a purchasers interest under the 
agreement for sale O), nor to an agreement to sell an estate 
in the event of the party Incoming seised of it under the will 
of the living ow ner (y); nor to an alignment of the subjoct- 
matter of a suit (.); even though the assignees l*e mere 
volunteers (</); nor to a security on the subject-matter of a 


(■) Set tect. 4. 

(*' A* «L r. Liam, 1 C. 

B. 717 , Mnrquit C htimvndtiyy I»rd 
Ctinton, 2 Jac.4 W 135 , and hoc 
Wood v Ikmits, IS Vt* 12.' , Durit 
v. 6 net*, 2 B* 4c B. 617 ; Muurt r. 
Creed, 1 Dro. 1 WaL 521. 

(o) BUcMini \. Lander, G. Coop. 84. 

(p) Proper ▼. Ldmondj, X V 4 C. 
481. 

(f) IM Bogkioa v. Money, LR2 
Cfc. Ap. 164. 

/r) Tlomai t. LLofd, 3 Jur. N.$. 

UijwmHkM VfaLcaa 

' (•) JSmk v. 7 Jut. ». 8. 


(0 Simpm ▼* Lamb, 7 Q. B. 84 ; 
8 Jur. N. 8.411 

(■) &inp*m ?. ltd, M evyru; 
and *oe Wood w. D o tram, 18 V«*a 120. 

<*) Wood r. Ortftk, 1 Sw. 66; 
8ug. 566 ; and ooo 84 9 Vkt c. 106, 

t. 6. . 

(y) Cook r.PMd, 15 Q. B. 448. 

(i) i ftrriAm v. Lomg, 2 
K. 680; aw Mfkrtyn v. J~~ 
t CWL 11* 641 j SkoMy ▼, Vdamy, 8 

Ir. Xq. **/ W V. . . 

Bmt.IIT. , 

8»7. 
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suit (1). {I has, beaver, teen heW Qi&t where this assign¬ 
ment amtaiiiBaallldtomity from the purchaser to the vendor 
against the costs incurred, or to be incurred, in the suit, the 
transaction savours of champerty (c); but tliia distinction has 
not been lately followed; thus, where annuities were sold pend¬ 
ing a suit which related to them, and the vendors took an in¬ 
demnity against past and future costs, it was held that the salo 
was not afibeted by the laws relating to champerty (d). Nor 
does tho Act apply if the purchaser have a previous common 
interest in the event of the suit; as in the case of a purchase, 
by a second mortgagee, of the intend «>f the first mortgagee, 
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during a suit in which the mortgaged property is claimed 
under a paramount title (<•); nor where parties, having a 
common interest, enter into an arrangement respecting tho 
litigation for securing it (/); nor where the agreement con¬ 
tains no stipulation for the commencement of a suit, and no 
suit is pending (*/); nor to an agreement to enable the 
purchaser of an estate to recover for rent due, or injuiy 
done to the property prior to the purchase (//); nor to a 
Conveyance to a reversioner or remainderman, with a 
view to strengthen his estate (#); nor to cases where tho 


light pnrcliased is originally clear, but tho litigation results 
from circumstances subsequently arising or subsequently 
known (<•): and the nature of rc\ersions necessarily ex¬ 
cludes them from the direct operation of the Act of 


Heniy VIII. s but an agreement in respect to a reversion 
may bo so framed as to bo impcacliablc as savouring of 
champerty (/). A plaintiff, who has an original title 
not founded on champerty, is not disqualified to sur- 


(b) AiuUrmm V. JUddtft, 1 KL BL (y) ryt r. PorUr, 3 Jar. X. 8. 
* Eli 80<S. 81frjSJw.N.& 704; 6 330 ; 5 W. R. SI. 

Jur. N. A 578. (A) Su g. 357 ; Williams v. Pro- 

(r) Uarrimfto* V* t MjL A Urror, 5 Bi ng % 309; S. C. S Y. A J. 
Ke. 690; b«t mm Str Jsm. Wlgnuns 129. 

comment* on Uxfc om* 4Em, 450. (.) Co. Utt 369 b; bm Ausou t. 

(J) Kniykl t. Bovftr, 88 B**v. 609; . Lm, 4 Bfan. 364. 
mff.l. 2 Do G. * Ja 481. (5) Witam t. Start, 6 Ha 366. 

{*) Hunter t. DrnAd, 4 Ha 480. <Q Sbb BtfneU ▼. Sprps, 1 DcG. 

(/) Aiinbriff* v. Morn, SJw.K, RAO, 6#0> msA omh thm citoA , 
8 . 68 . 

VOL. |. 
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tain tho suit by reason of his having made an improper 
bargain with hie solicitor as to (he mode of his remunera¬ 
tion ( m ). 


yoUb for ckc- 


By the Act of the 7 & 8 WilL IIL, c. 25, a 7, it is declared 
that all conveyances made of any hereditaments, in order to 
multiply voices, or to split and divide the interest in any 
houses or lands among several persons, to enable them to 
vote at elections of MeinWr* to serve in Parliament, are 
void and of none effect; and, l>y a later Act (n), such con¬ 
veyances, although containing conditions or stipulations of 
defeasance, are declared to lie free anti al«olute. It appears, 
however, from recent decisions, that a conveyance made to 
carry into effect a real contract for sale, when* tho 

purchase-money is paid and possession taken without any 
secret reservation or tm>t for the benefit of tho seller, is not 


, within the Statute*, although it U* made with a view to the 
multiplying of voices, or to the splitting of the freehold; 
tho intention of the Statutes U*ing, to avoid such convey¬ 
ances only, male with that view, as are in themselves 
fraudulent and collusive (o); and that the Statute only 
affect the Parliamentary Law, and do not prevent tho estate 
from passing (jt). 


Soiling an 
ndvowoon. 


The right to sell an advowson, with tho next presentation 
as part thereof, or a next presentation alone, subsists so long 
as there is an incumh-nt; nor will his known imminent 


dang* r, and his death within a few hours after completion of 
the purchase, avoid the transaction as siniuniacal, if the 
parties had no particular clerk in view (q): so, a stipulation 
h T a vendor, who is not the incumbent, that lie will pay 
interest on the purchase-money to the purchaser until the 


(■) note* «. W<*-0L K. 4 Kq. m. 
Jlb to viuU ouatitutri co mmon bar- 

a, m# firott ?. 
,221J uwf Mtotfovcara- 


to *** 
B. 140 1 



OromUy, mp. 2 a 
N twm mn , 

mpf., Aip- 


"»,wai « 

ruf., fbU. lMiL 

(y) /var*T. naQ c ao oc.R, se. 
(t) Pm CAmUr, t BU. 

n. & m. 


I 



living become* vacant, does not make the contract simdhiaeal, . Chip. VI 

if there in no undertaking to procure an avoidance (r); bo, a -- 

stipulation, on an exchange of benefices, that dilapidations 
shall not be made good, is not simony (&). When the church 
is void the right of immediate presentation cannot be sold 
either alone or as part of the advowson; and the purchase 
of a next presentation by a clerk, with a view to present 
himself is prohibited by Statute as simoniacal (f). This 
enactment is not found in practice to prevent purcliascs of 
entire advowson* by clergymen, with the view to present 
themselves upon the next vacancies; but the terms of the 
Act, and of the oath against simony, generally suggest 
greater difficulties to the mind of the conveyancer than to 
that of the clerical casuist. 


Under a modem Act (u), a contingent, an executory, and a Contingent 

i ri It* r t 4 

future interest, and a possibility coupled with an interest, in • 
any tenements, or hereditaments of any tenure, whether the 
object of the gift, or limitation of such interest or possibility, 

1)0 or }*c not ascertained ; also, a right of entry, whether imme¬ 
diate or future, and whether vested or contingent, into or 
upon Any tenements or hereditaments in England of any 
tenure, may be disposed of by deed, and may, of course, l>c 
contracted for. It seems that the words “ right of entry,” do 
not comprise a right of entry for condition broken; but only 
a right of entry in the nature of an estate or interest; i. c. t 
where a pereon by lapse of timeflias lost everything except 
the right to enter; at any rate, the former kind of right will 
not pass under an assurance unless expressly named (*r). 


The 7 & 8-Vict c. 110, s. 23, rendered absolutely illegal 
and void (y) contracts for purchase entered into by the pro- oompenk* 


(r) Suxet v. Meredith, 8 Jar. N. S. 
687. 

(a) iiddhem r. Edward*, 2 Jur. N. 
8. 493. 

(I) See 12 A aae, c. 12. 

(u) 8 k 9 Viet, a 106, ■. 6, which 
Ukee affect tram the let Oct 1846. 

(x) Hunt v. HUkop, 8 Exnh. 676; 
Hunt v. Remnant, 9 Erch. 686, M to 


right* of re-entry; see Crane v. Batten., 

22 _ * 

(y) Bull v. Chapman, 8 Exch. 444. 
See now u to how far a company mny 
be bonnd by the aoU of its promoter*, 
Lindloy, 400, rfary., and and »ce 

Compank* Act, 1867, 80 k Soviet, 
a 181, aec. 86.. . , 
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ttoteri^joint-atodc com p a ni e s prior to complete registra¬ 
tion, unless made conditional only, and to take effect on 
complete registration. 



A mortgagee cannot, in Equity, contract with the mortgagor, 
at the time of the loan, for the absolute purchase of the land 
at a specific sum, in case of default being made in payment of 
the mortgage money at the appointed time (a); but this rule 
doee not interfere with a purcliase of the equity of redemption 
by tho mortgagee a* a distinct and subsequent transaction; 
nor docs it piwludc an agreement by the mortgagor, at tho 
time of the loan, to give the mortgagee a right of preemption 
in case of a sale during the continuance of the security (u). 


<x) Coofc Moctf. 14. 


a) JUd. 



AS TO THE EFFECT OF TOE C ONTRACT ON THE RIGHTS OF CUp. VTT. 


THE PAKTIEH. 

1. Purchaser entitled to estate, and vendor to jpurchasc- 
money. 

2. Purchaser'* general rigid* under contrail a* against 
cen* lor. 

3. Vendor'sgtneml right* under contract a* against pur¬ 
chaser. 

4. Rights of vendor and jnnrhaser, inter sc, not affected 
by death* bantrvjdcy, dr., of either jxniy. • 

5. Ihath of vewlor Isfore comphtion, — it* effect on rela¬ 
tive rights of hi* real and jrrsonal representative*, undi r 
old, and under new law. 

G. Death of jnnrhaser Isfoir comjdetion,—its effnt on 
relative rights tf hie real and jrrsonal winrsaitotii\*, under 
old, and under new law . 

7. Effect of contend in various special ca**. 


(1.) From the time of the owner of an estate hftving entered 
into A binding agreement for its sale, he holds the same in 
trust for the purchaser, subject to payment of the purchase- 
money : but the relationship which is thus created is only 
quam-fidnciaiy, and does not entail all the obligations of 
an ordinary trusteeship (b). For instance, when A con¬ 
tracted to sell leaseholds to B, who paid part of the purchase- 
money, and then deposited with his bankers the contract, 


Sect 1. 


Vendor, bow 
far * tru»t«o 
for purchaser. 


(») Wan r. Brigll, 1 Jm. * W.W1 j An. y. **«*», 10 H. h C. C7S, 



irncr Of OOKTEACT 


246 




a nqimja nt ft ri by a memorandum in which he agreed to 
acrigai to them the leasehold premiaee by way-of mort¬ 
gage; and A having received through their solicitor a 
written notice of such agreement, subsequently assigned the 
premises to B without any notice being taken in the assign¬ 
ment of the claims of the bankers; it was held by Lord 
H&therley, reversing the decision of Lord Romilly, that A 
was not liable at their suit to make good the Ion which they 
in consequence sustained (r), and this reversal was aftirmod in 
the House of Lord*. On the other hand if the agreement be 
binding on the purchaser, he is, as a general rule, under a 
personal, equitable, as well as legal liability to the vendor 
for payment of the purchaso-money (</). 


AKWfa 
vendor be t 
trustee, or 
donee ol 


And the agreement equally binds tho estate, although 
the vendor lx? a trustee, or a mere donee of a jxnvcr of 
sale, instead of absolute owner (<)• 


Section 2. 


As to pur- 

ehxMra 


under con¬ 
tract M 


a'jaiurt 

vendor. 


General 
nature of 
paiohaea'a 
equitable 
ownership. 


(2). Aft to jwrcJei’^r’i fjrnnrtt riyltts un<l< s' coutnid as 

wjnin*t vnnlot\ 

It is sometimes stated, in general terms, that by the con¬ 
tract, the pui chasei becomes, in Equity, tho owner of the 
property: but “this rule applies only os between the parties 
to the contract, and cannot k extended so as to aff«*ct the 
interests of oUkum. If it could, a contract for the purchase 
of an equitable «state would )>e equivalent to a conveyance 
of it Before the contract is carried into effect, tho purchaser 
cannot, against a stranger to the contract, enforce equities 
attaching to the probity” (/); nor, dcmllt, can he as against 


(r) MeCrtirjkt v. Foster, L. XL 5 Toft v. 7 Ha. 1; Poole# V. 

Ch. Ap. 604 ; and nub mnn. Ska* v. Budd, U B «*v. 44; B#tk ▼. Jqj, 8- 
Fo«er L \*.R. 5K Air. Ap. 821. and *e H. L. C .666. But pariMl 

Orabtrrt v. Poole, L. K. 12 Eq.lS; and not a In*— wftbri flu ■limy d 
m to tb» lUbflfty at a vendor in per- IhrTrartMt’ Bsttaf Aut c «<Wf N^Vd. 

, mmkm I* deterioration, tat PkiU+s > (t) Boo ro D#Ui BstaU, U K., 

t v. 0U**r,l+V. 8Ch. Ap. 178; and 7 K*. WT. 

Cb. XIIL; Met. 1 V) Per Uw& OoHrokam, ki TWrr 

AC. ZOjandm HWT 

r. Me**, VAth m , ». BrfgU, 1M * W. *». 
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the vendor enforce such equities, without at the same time 
praying or offering specific performance of the contract _ 
iteelf ( 9 ). So notice of an incumbrance given to the per* 
chaser before the execution of the conveyance, is effectual, 
although the purchase-money be actually paid (A); and even 
after the execution of the conveyance, if the purchase-money' 
be not actually paid (i), the purchaser, although he may then 
have, or subsequently acquire, the legal estate, can, it is con¬ 
ceived, use it against the incumbrancer only to the extent of 
securing such purchase-money. His interest under the con- I» of 
tract may, however, be charged, or assigned (A); and used to bo 
bound by a judgment (/): but the incumbrancer, assignee, or 
creditor, can only obtain relief, as against the vendor, on the 
terms of undertaking all the purchaser's liabilities under the 
contract (m); and apparently the vendor is nut l»ound by 
notice of an incumbrance which d<x*s not puqwrt to give the 
incumbrancer an immediate right to offer himself as the 
substitute for tho purchaser (m). 


Up to the time fixed for completion,* the vendor is, in tho v«ndor*« 
alienee of special stipulation, entitled to the crops, or other 
ordinary profits of the land: lie would not, however, it is °° ,n Pk iio,L 
conceived, be entitled to take crops in an immature state, or 
otherwise than in due course of husbandly. After the time 
fixed for completion, and pending negotiation, he may, it 
appears, in due course- of husKandrv, cut coppice and get in 
crops, hut tho net profits will belong to the purchaser (u). 

Where the contract was for the purchase of an estate, in- 


(y) Fax t. RumU, 8 Sov A &. 
SAX 

<*) Wiggr. Wigy, 1 Atk. 58A. 

<t) TOdmUy r. Lodge, 8 Sm* A G. 

848. 

• (4) Mi. J (eOer, 8 Vre, 849,882; 
6dm ?. Slade, 7 Vs* 274 1 Dowm r. 
So l omon, 1 Drew, A 8 a* 1. 


tionrrt, 1 De G. A Jo. 581. 

(m) Dyer r. PulUne y, Born. CL R. 
160. 

(h) See ftnd ootuuder MeOrtigkt v. 

Potter, a hi tuprd. 

(0) P00L r. Skergold, 1 Cox, 273 ; 
Bog. 644; see m to manorial fines, on 
purchase of * manor, Garnet r. Lord 
Camden, 2 Cox, 231 (aUtod ttyhk, CL 
XXL); and Fart 0 / Hardairkt r. 


(1) Beddtein v. /Meta*. 1 J. A L. 

181 WalroU ?. LyneL 18 Ir. Tq. R. 

199 ; Garmon of Gray Cod United • Lord Sandy*, 12 M. A W. 781 j 
?, Widmlnder fm/mrment Corned* ; Cnddmt ▼, ffc, 1 Giff. 395, 
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fading growing crops, to be oorijphtod tad poeseedon 
on the 24th June, end the time wta extended by 
jyfttwwnt till the 29th September, and the vendor in the 
”'interval sold the crops, the purchaser was held entitled, in 
Equity, only to the crope growing at the time of the actual 
completion, and was left to his remody (if any) at Law for 
the recovery of tho produce of the crops (p). 


Windfall* 

&C.. tMftoOf to 


Everything, however, which forms part of the inheritance 
belongs to the purchaser from tho date of the contract; so 
that he is entitled to windfalls (j), and to the produce of 
ordinary timber cut (»•)» or, it is conceived, stone or gravel 
quarried or dug liy the vendor after the contract (#). 


Material And any act of the vendor, which prevents his giving to 

^2^“^ the purchaser that which was, sutatantially, tho nuhjcct- 
matter of tho contract, renders the agreement voidable l>y 
tho latter; c y, the felling of ornamental timber (t ): and, 
even as to ordinary tiinlior, the authorities merely show 
that the fall of it imiy In? matter for compensation; cases 
might, it it conceived, occur, in which the Court would 
relieve a purchaser on account of falls of wood, although 
neither planted nor left for ornament or shelter, e. g, ab 
where sufficient is not left for repairs, or where the general 
character or appearance of tlic estate, or of any special i>art 
of it, is materially altered. 


And since, os lictwecn the parties to the contract, the pur- 
chaser is owner of the estate, lie lias the benefit of any im- 
2 s s£rf provemonta to the property which may happen after tho 
m fa g date of the contract (u); c. g. f the dropping of lives on tho 


(^) W+utUr v. lonalil joh, 1J Jar. 

K. fa 404. Q**rt, ike wmedy. 

(g) PooU ▼. ( Sh evpld, obi 
4 (r* Mmge*nU w folio*, 2 MoiL 

SW. 

, (# 9fa 9dm* v. Bridft*, f B»v. 


Sjmrrier T. UWwei, 4 Vm. tV, 

(■) Xipm&toav Uwjwfwty 
by Um radar mtm.io ttU wlO.Cn 
lb nb i m Mmr*. r. ft/w, 1 H*. 
«0; C%t W f, Utrdtoe, • H* 
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purchase of a mvtmfanmy interest (®) 5 or a sudden rise in 
the value of land from it* being required for a public 
purpose (y); and must bear any loss which occurs without 
the fault of the vendor; e. g. 9 the deterioration of the pro¬ 
perty through the calamities of the times ( 2 ); the death of 
the cestui qwme t on the purchase of an estate for life, or a 
life annuity (a) ;• or the admission of younger lives to copy- 
hold tenements on the purchase of a manor, and the con¬ 
sequent diminution in the value of the fines (/*); or the 
destruction of house property by fire (r), or an earthquake (d)\ 
and, as respects fire, the vendol-, unless he agree that the pro¬ 
perty shall be kept insured («), or, it would seem, make some 
proposition to the purchaser grounded upon the fact of its 
being insured, need not keep up the insurance, or give the 
purchaser notice of its having dropped (/); but if the omis¬ 
sion by tho vendor to keep up the insurance renders the 
title impeachable, the purchaser, it seems, may be dis- 
chaged (y); so, if the vendor, though not bound to insure, 
cfli ^ an improper insurance, and the property thereby 
became* liablo to forfeiture, he cannot enforce the con¬ 
tract (A). The purchaser of house property must, as between 
himself and the vendor, make good any injury done to 
adjoining premises by the fall of the buildings subsequently 
to the contract (/). 


And where tho accruing benefit is such, that, if taken by 


(*) 1 Mad<L 519. 

(y) 0 Vet. 352. 

{:) PooU r. SkcrpoM, 2 Bra. C. C\ 
11 & 

<«) 8ug. 292; and aw C Ve*. 352. 

■ (5) Ooddrm r. TiH, 1 Oif. 395; 4 
Jar. H. a 579. . 

(c) Pain* ▼. Metier, 0 Yen. 849 ; 
Barfvrd v. Pkrrkr, l Madd. 532,539; 
JUetD r. Humqf, 1 Bn. ft B. 237 ; 
nod mo PooU y. Adam, 13 W. R. 083; 
V.-U K.; but m Boom ▼. Simpson, 
tt.kVr.lt. AU*,V 
havo tpnad to rtpalr or altar tfc t 
prrnilnr. and hart not dost to Mora 


• 

the fire ; Confer r. Afaephcrson, 5 Moo 
I\ C. 83, 100. 

(<0 Cau r. RttdrU, 2 Vera. 280; 
but aee 1 Bro. C. C. 157, n., where 
the case U i*id to be misreported. 

(e) PooU v. Adams, 12 V& R. 033. 
(/) 0 Vea 353. 

(*) Palmer r. Ooren, 25 L. J. N. S. 
(Ch.), 841. 

(t) IhjKson v. Solomon, 1 Drew. & 
Bon. 1 j 8 W. R. 123 ; 0 Jur. N. 8. 
33. 

(t) RoberUm r. Stthon, 12 Beer. 
200,900. 
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ommol death 
of tenant lor 
Ufa: 

cr of cestui que 

ok: 


or fire. 
Vendor, 
whether 
bound to in* 
rare. 


Restriction* 
on purchaser’* 
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tbe purchaser, it would or might be irreeovembly lost to tho 
vendor, (as in the oaae of a vacancy occurring, pending dis¬ 
cussions on the title to an advoweon,) the purchaser claiming 
the benefit must, as a general rule, accept the title (k ): in 
Wyvill v. Bi*hop of Exetev (J) t the right to present was alto¬ 
gether denied him, on the ground of his objections to the title 
having been frivolous; but the case seems of doubtful au¬ 
thority (m). 



8*1© in 
•kUration of 
lift ludtj; 
*od death of 


So, in the converse case of an estate being sold in consi¬ 
deration of a life annuity .and qf the ceetui que vie dying before 
completion, the purchaser will bo entitled to a conveyance on 
payment of the arrears (n). It is, howover, as a general rule, 
essential, in such a case, that he should, in tho lifetime of tho 
cextui que vie, have made, or tendered, any payment which 
became due during such lifetime (o): but the rule, it in 
presumed, would not apply, unless a sufficient interval had 
elapsed lie tween the j>oyiiient lH*coming due and the death, to 
allow of lament or Under I wing made according to the usual 


course of business; the omission, in fact, must amount to 
lurhrrt (y#\ : nor, on the other hand, where a payment had been 
previously refused or long neglecUd, is it likely that a Court 
of Equity would 1 h? satisfied with payment or tender made at 
a time when the rr*9ui qo* vii was, to tho knowledge of the 
purchaser, dying or dangerously ill. And although the (’ourt, 
upon sales in consideration of an annuity, will enforce Kprcilic 
performance notwithstanding the death of the annuitant, it 
will inquire with some jealousy into the fairness of the 
trn. .-action; and will, under such circumstances (j), require 
a dear case for specific performance. 



A purchaser is not entitled, before completion, to vote at 
the election of a member of parliament in respect of the land 


purchased (#•). 

(*) fcmf. 293. 

(I) 

(») 8 mg At 

(a) Uniim* v. Cmppcr, 1 Bro. C. 

a W; V. ibid., 


(•) Joebem ▼. Uver, S Bfo.46*^T 
605 ;frtpi t. J2M, 1 Bro. F. C. tfo ' 
i P ) Be***m. 

(?) M> «. Cmptr, IM.10,1 
■M p. Jt$. * 

M Jmtkg % tmk, 1 h% K. 8, 



We shall hereafter have occasion to consider the above 
rules, with reference to sales under a decree of the Court of 
Chancery («).. .. • ' 


Where a public company, under the usual compulsory 
power, contract for the purchase of part only of the land 
subject to the power, this will not prevent their subsequently 
exercising it in respect of the residue (f). 


(3.) As to vendors general rights it inter conti'act as against 

purchaser. # 

The vendor has & lien upon the estate for the unpaid pur- 
chaso-niomy (u): if, therefore, lx*fore payment, the purchaser 
lie in possession, Equity will restrain him from any act,— 
such as felling timber,—by which the vendor's security might 
be lessened (x). If, however, only an inconsiderable part of 
the purchase-money remain unpaid, it may lje conjectured 
that the vendor,applying for the injunction, would, as would 
ati ordinary mortgagee, have to satisfy the Court that the 
estate without the timber was an insufficient security (y): 
and it is also presumed that the injunction might be so 
extended as to rcstraiu the cutting of underwood out of tho 
due course of huslwnidry (:), or any other similarly prejudicial 
act. 


Prior to the 27 & 2H Viet. c. 112, a judgment entered up 
against tho vendor subsequently to the contract, and 
registered, was a lien upon the unpaid purchase-money («) : 
and, consequently, to that extent, uj>on the land itself. And 
an extent upon Crown process, at any time before convey- 


(i) lnfrd, Ch. XXI 

(I) Simpmm v. L antn U r r and Car- 

tide R Ok, 15 Sim. 580 j Stamps r. 
Birmingham and Stour VmUty R. Co., 
3 Ph. 678; 6 Bait Cm 128. . 

(«) Aa to which, side infrd, Ch. 
XIV., wot. 1. 

(*) Oruokford ?. AaamUr, 15 Vw. 
188. 1 


(y) See Humphry* v. Harrison 

1 Jac. k W. 681 ; HippesUy v. 
Spenctr, 6 M*d± 422 ; King v. Smitk, 

2 Hk 230. 

(r) Humphrey* v. Harrison, ubi 
supnL 

(a) Prid. on Judg. 31; itfrd, Ch. 
XL 
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mracT or awrucr 


• 4WK», 'bind# the pui'choaer aHhoogb he he# paid his 

tncmey (b). 



w 

If the purchaser dio, intestate and without an heir, before 
conveyance, it seems probable that the vendor might keep the 
estate and any part or all of the parchase-money, if 
paid (<•): as there is uo escheat of equitable estates (d). 



Where the purchase is by a tenant, either from year to 
year or for a longer term, the contract will not detennino 
the tenancy, unless specially worded so as to bo an absolute 
contract for purchase whether the vendor do or do not show 
a good title (<•): but Equity will restrain the landlord from 
enforcing payment of rent {tending completion (/). 


Ternary at 
wffl deter- 



A mere tenancy at will appear* to bo determined by tbo 
contract (y ); from the time at which possession is agreed to 
be given to the purchaser 



It has been determined, that a purchaser who has l»een let 
into possession, pending discussions as to title, cannot, if tho 
contract go ofT tlnougli defects in title, be sued for use and 
oc€U|*tion: even although tlie occupation may have been a 
l’entficial one (/»). nor can he, unless he agreed to quit on 
some specified event which has liappened (i), be ejected 
without a demand of possession (1): the above questions 
should, of course, b»* provides! for by special agreement where 


(h) Pa v. * c «or, ] Trice, 220, n.; 
m 2 Viet. c. 11, m. 8, 0, 10, and 11. 

> \r) 8ee 205, 20C, commenting 

or nnrrt r. Wkratf, 1 W. BL 123; 
■m 4 k 5 W ilL IV. c. 23. 


(d) S. a ; Dealt r SymomU, 16 
Bear. 406. 

(e) Doe \. &4*irsu, 1 M. 4 W. 
685; Tarie t. Dmhg, 15 M. 4 W. 


►(/)*««,». potlfm, 1« Vo. 

> ' ; 

178. 6 j 

W(**ri**m r-Wjt"!, f 4, 


B. 611 } ami *m AtM t. Pen- 
«U, 2 Taonk 145, where the Ooort 
»otwood to a tt a ch Importance to tba 
fact of the p u r rlia a ar haring paid 
part of the pcrohaee-moDey; tee p. 
147; bat tide, although H waa afco 
the cm Is Wiaterboitom e. Jnjkayj? 
dn« not mem to hare been 


r. GfPf ,I Im Ultra- 

Ham* r. Siam, <4, MV, ft. 

U) Dm r. 8*1*, t Cam*. S. 

(MnIM. *W. 700 , KgU r. 
Bmri, It Em*, tit. 
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the purchaser la lei into pOtMatioil before payment, or where 
the purchase k by a tenant A purchaser who has let a 
tenant into po s sowi on, can maintain an action for use and 
oooupation against him, although the purchase be not com¬ 
pleted ; the tenant being estopped from disputing the title of 
the party from whom he received actual possession (l). 


Chap-VIT. 

Beot.5. 


It seems probable that if, after the contract, the vendor 
lay out money on the property, eg, in obtaining a renewal ** T " ldor * 
of the lease on which it is held, he has no claim on the 
purchaser for the expenditure (///): but this rule, it is con¬ 
ceived, could not apply to expenditure essential to the pre¬ 
servation of the property, and incurred by the vendor after 
the expiration of the time fixed for completion,—the delay 
resting with the purchaser. 


(4.) Right8 of vendor mid /uircha^r, inter sc, not affected by Section 4. 
death , bankruptcy, <tr , of either puty ) Bfcfcta of 


' The contract, when once entered into, will not without an 
express stipulation to tliat effect, Ik* avoided by the death, 
bankruptcy, insolvency, or lunacy (n), of both or cither of 
the parties, even before the time fixed for completion. 

Previously to the late Bankruptcy Act, upon the bank¬ 
ruptcy of a purchaser, the vendor might require the assignees 
to elect whether they would abandon or perform the contract; 
and, if they (ailed to declare their election (/>), he might apply 


inter te, aqt 
affected by 
death, bank¬ 
ruptcy* Ac., of 
either party. 

Contract not 
aroided by 
death, bank- 
roptoy.or 
inenlrency. 
Election by 

bankrupt 
under tho old 

law* 


(!) Sea Dot y. USD, 4 Net. A M. 
3S, 29 | and &nU r. Vanghtn, 6 Pri. 
1C7 j 7 Q. B. 617. Bee the doctrine 
of cetoppel between landlord and 
Suit expMaed, Langford r. Selma, 
t K‘. A Ja 226 | Mbrtm f. Woodt, L. E. 
8 Q & 058 ; L; B. 4 Q. B. *93. 

(*) Ihpri, p- 2*8, a. (u), Md vid* 
tyrl. Ok. XIIL, *. 4, *nd oonuamW 
ob PUUpi v. L. B. 8 Ck. Ap. 

173 . 


(a) Winged r. Le/ebury, 2 Eq. Ca 
Abr. 82 ; OriAar r. Fletcker, 1 P. 
Wma 737 ; Oren v. Daria, 1 Vea. 
82; Brvoke ▼. JleviU, 3 Vea 255; 
Wkitworik r, Daria, 1 Vea A B. 545; 
Valpy r. OaUey, 10 Q. B. 041; Sag. 
170, 220; infrd, Ch. XVIIL; ea to 
lunacy, eee 16 A 17 Vkt a 70, a 12fc 
(o) Aj to what amounted to elec¬ 
tion, eee Battingt T. WO ton, Holt's 
N. P. Ca 290; and ridt tnpri, p. 81 



trttsct or COMTBACT 


*4* 

fcr delivery up of (be agreement and tor poaaea- 

-.®on of the premises (p): and if, in any case, they allowed a 

• r e as onab le time to elapse without requiring the oontract to 

be performed, they were considered to have abandoned it (g); 
and the question, what was a reasonable time, would, in an 
action at Law, be left to tho jury (r): or the vendor might 
petition for a resale of tho property, and for payment of tho 
amount remaining due to him, and for leave to prove for tho 
deficiency (*) (if any); and he was held entitled to his costs, 
although there was no written contract, but only part per¬ 
formance of a parol agreement (t). 


DitoUimer t>j 
trustee of 
benkmpt 
twtetta 

MOBS Act. 


Under the Bankruptcy Act, 1809, the trustee of the l»ank- 
jrupt’a property may, notwithstanding that he lias endeavoured 
to sell, or has taken possession or exercised acts of owner¬ 
ship, by writing, under his hand, disclaim any property (•#) 
.of the liankmpt which i^ of a burdensome or unsaleable 
description, including unprofitable contracts; and, up>n the 
execution of such disclaimer, the property disclaimed shall, 
if the same is a contract, Iks deemed to Ik* determined from 


the date of the older of adjudication (x): but this right of 
disclaimer is not to l>c cxcrciscable in cases where application 
in writing has been made to the trustee by any person inte¬ 
rested in the property, requiring tlie trustee to decide whether 
he will disclaim or not; and the trustee has for a period of 
not less tlian twenty -eight days after the receipt of such 
applicati n, or such further time as may be allowed by tho 
Court, declined or neglected to give notice whether he dis¬ 
claims or not (y); and as respects leaseholds, the leave of the 

G&urt to disclaim must be first obtained (a). Any pennon 
* 


<*>) 6 Oeo. IT. c. 16, 1 . 76 5 12 A 
IS Vkt. c. 106, u. 145,146 ; 24 A 25 
Vtot. a 1Z4, m. 1S1,150. 

<*) Uwrtnet t. Aftotfto, 7 8c. 


(«) As to Um 


(»> Bet SS 4 SI TWA a 71, % St. 
(f) 8 at sset 14. 

f W BmT&UaiBmkn&wJLMlm 

Apert, $ Vos. S9, a. | , of 7 Jdy, 1871j ft Tu. it 18 

1 B.AAA49T < Kq lM;aB*«toaaoKton*»cftl» 
CM*er,ZV Afttt tbikMWH; Me ft/ mm, L, 
fcdtfT " . B. t Ok A*. 586, 
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interested in the disclaimed property may, on application, 
obtain an order for. the.delivery of possession; and any 
person injured by the exercise of the right of disclaimer is 
to bo deemed a creditor of the bankrupt to tho extent of 
such injury, and the debt is made proveahle under the bank¬ 
ruptcy. 

As a bankrupt's estate under the old law vested in his Fl**«*bsnk- 
aangnocs by the bankruptcy, he might, lit* fore fiat, plead qn^toth« 
his bankruptcy, subsequent to the contract, to a bill for 
specific performance (a). - Under the recent Act, until the vert*******- 
appointment by the creditors of a trustee, the registrar Is to 
be trustee fur the purposes of the Act; and immediately . 
upon the order of adjudication being made, the property of 
the bankrupt is to vest in the registrar; but is to pass to,and 
vest in, the trustee upon his appointment (//); and Ls to pass 
from trustee to tiyistec (including under that term the regis- 
trar during a vacancy of the trusteeship,) and to vest in the 
trustee tor the time 1 icing during his continuance in office, 
without any conveyance, assignment, or transfer whatever (c). 

Theft? appears to be nothing in the Act which will invalidate 
a plea of sul«equent bankruptcy to a bill for specific per¬ 
formance. 


(5.) Death of vendor before, com jM ion: its effect on relative 
Xjujht* of his real and /tersonal njnrnrntatives 9 under old 
ami under new law. 

Upon tho vendor’s death, the unpaid purchase-money, 
although, by the agreement, made payable as he shall ap¬ 
point (<l), foraiB part of his personal estate (e): the profits of 

(a) lane T. Smith, 14 B mr. 49; ▼. Countcu of Pembroke, 2 Vern. 213, 

and see Tuner j. JfaMn sos, 1 Sim. & 213 ; Baton v. Sanxter, 0 Sim. 317 ; 

St 4. • see as to standing timber, A non., died 

(4) See 32 4 S3 Vkt a 71, s. 17. 7 Vee. 437 ; Sng. 188 ; see Lord 

(e) See sect. 8S. Hatkerton r. Bradbwrnt, 7 Jur. 1100; 

(d) Thompson ▼. fomm, 2 Vern. 13 Sim. M9 : where the question was 

SIS; sod see 1 Viot c. 9«,s. 17. whether the oonekkretion payable for 

(e) Fletcher v. JMm+er, 1 Bio. 0. a mining Umos was parohAW-money 
0. 4 * 7 }l Wh.*T.L.C.W«;lWCT or rant. 


Section 5. 
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\ 

j^/lhe tad from hi* death op for t oompletion 

belong to hia real rcpresentativee (/)'i ft* until that time 
there ia no conversion. 

If ho die befor^ conveyance, the legal estate, of course, 
descends on his hoir or devisee; if he (fie without an heir, 
and intestate, a conveyance of the legal estate may be ob¬ 
tained under the provisions of the Trustee Act, 1850 (g). 


Hair* of 



And it has been held that where the vendor of an equitable 
estate dies before completion, his heirs are necessary parties 
to the conveyance (A): but in such a caso tho Court will not 
make any order purporting to vest the outstanding interest 
in the purchaser (i): a vesting order being appropriate only 
in respect to a legal estate. % 



Altbocgh 

rM In 

to Bell 


In cases governed by the old law, as it existed before tho 
passing of the new Wills Act (I), (and which, it must l»o 
remembered, i» still binding in all cases where tho will lias 
not been made or lc-publishod, Ac., on or ainoe the 1st of 
January, 183S), the contract for sale (assuming it to be land¬ 
ing as against the vendor), is, in Equity, a revocation Of a 
prior devise of the property (/); the legal estate panes to tho 
devisee, but merely as a trustee; and the purchase-money 
belongs to the personal estate. And even if the estate be 
devised in trust for sale, and then be agreed to be sold by the 
testator, the purchase-money will not belong to the legatees 
of the pi ocecds of sale (vi). 


lUUti -6 


i In *»uch cases, the question between the real and personal 


(/) L%m*U% v. Fr*xr, 12 Sim. 
tta. 

• (*)'l3 ft 14 Viet c. 00 | or, lor- 

i tettfj, uhdtr tho 4 ft 5 WOL IV. c. 
mo Hi J*Wm 2 Pk. 690; 
tyv*,oiuxnL«»<tof>.i. 

v. .VbUSr, U Hr. N. S» 


f_ 

mTt 


(*) i vw. c m. 

(0 Otur ». La+r, 1 p. VBM 

O* i ftiM, 5 VmrvH; 

S™** r, UM fi mt 'r wO, MVfc 
IM; ud ». ry, t 

Urn. ; 

Ml r-V.**1 Boa*, 
4k t, O wne r , 8 

Difl.4tW.8r. 






repre8entatird| J^to& fc\et&, wbather ibe vendor at 

the time <SP ii4r £&£ , ' , irB% > .tillier absolutely or contingeAfcly, 
under sueti an agreement as Equity would enforce against 
him (»): If so, the projJferty (as between his real and per¬ 
sonal representatives), forms part of his personal estate from 
• 

the time fixed for completion; whether such time be specified 

in the contract* or have to be determined by the occurrence of 

0§ 

. some collateral evont, or depend upon the mere option of the 
purchaaor (o): and is liablo to probate duty in the hand of his 
oxecutore (p): Imt unless and until such event occur, or such 
option be declared, the estate (in the case of intestacy) 
belongs to the heir ( q ); or in the case of a devise (either 
alter (r) or before (a) the contract), to the devisee, unless the 
contract evidence a contrary intention; which intention is 
not evidenced by a special reservation of the rent and profits, 
until completion, in favour of the vendor, his /« irs, executors, 
anti adnxinistrotors ( t). 



For example, where a lessee of real estate with an option 
of purchasing the fee at the end of a term of years, exercised 
his option after the death of the lessor, it was held that the 
realty was thereby converted into personalty as between the 
lessor's real and personal representatives (u). »So, where, 
after the date of liis will, a testator entered into a contract, 
giving an option to purchase which was exercised after his 
death, it was held that the property was converted as from 
the date of the exercise ef the option; and that the purchase- 


<») 8«e Att.-Oo*. t. Doy , 1 Vm. 
210 ; KmoiUt ▼. Aback, 7 Vm. 553; 
Sag. 185. 

(o) Lawto t. Bemad, reported 1 
Cox, 137; fitted 7 Vm. 433; mod 
4 Vm. 503. 8m Xmum r. 9mitk, 2 
Dt a* a Tttj OoM V. Teague, 
5- Jar. N. 8. 116. Am .to what 
■mount* to fitootka, Mi fmdku ry r. 
Clmk,% MM.ttO.2W. 

(p) AtL-GdL v. Brmmmj, 8 H. L. 
Ce. SU, mfiatof.4 H. k N. 01 

W Tomka y ▼. Bo***, 14 Vm. 

Ml. 


(r) Sag. 187. 

Hunter v. WatoH, n cnee de¬ 
cided by Lord Scl borne in May 1874, 
but not reported. 

{t) XkadftrrOi v. Tempi*, 10 Sim. 
184. 

(tf) Coilinyttood t. Roie, 5 W, B. 
484 ; 3 Jur. N. a 784; Ttonfcjr r. 
BetMl, 14 Vet. 59 L But me Brant 
?. Vauoe , 1 Y. 4 C.G C. 580 ; Kmuu 
▼. Bmiti, 2 Dt O. 4 8. 722. Com¬ 
port Boren r. Barhv, L. K 11 Zq. 
454. 
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EFFECT OF OOHTEACT * 

money belonged to the residuary legatees, and not to the 
Specific devisee of the estate, who was entitled only to the 
intermediate rents (x ): and an agreement between conflict¬ 
ing claimants of an estate, that the same should be sold and 
the produce divided, has been held a conversion (y): so have 
the adoption aud completion by the heir of his ancestor's 
parol contract for sale (:) 


Where chattels specifically bequeathed were sold by tho 
friouds of the testator during his life, ho being then a lunatic 
and ho continuing until his dt'cea.so, this waa held to be no 
conversion as W*tween the specific legatee and tho residuary 
legatee, although the unauthorized sale was approved and 
confirmed by the Court in an administration suit: and tho 
fact of the specific legatee having actively concurred in tho 
sale did not affect her light, she U*ing then undor cover¬ 
ture (tt) 


And it has lx>en held that when a railway or other public 
company, in exorcise of its compulsoiy power gives due 
notice of its intention to take land, mere aoquieeoenoe by tho 
owner in such notice, will (unless he be non compo* t o r under 
some other personal disability), (//) be considered equivalent 
to a contract, and have the effect of converting the property 
intopersonalty (<) But, in a modem case, where the earlier 
decisions were fully n*\ iewed, the preci o effect of the service 
of such a notice was accurately defined: dor certain pur¬ 
poses, and to the extent of fixing the quantity of land to 1»e 
taken, the service of the notice may be said to constitute the 
relation of \endor and purcliaser; but until the nej^tiationn 


(z) Weeding v. Weeding, 1 J. & H. 
454-. 

(y) Hardey r. HavkeUr, 12 Bcav. 

Ml 

to Frayn* r. Taylor, 10 Jur. N. & 

{•) Taylor v. 7Wor, 10 Ha. 475. 

{*) Mi*** Coaajm M Oo. t. 
Om+UHL 74.$<8*+mah ft 

ft r "L 


Ou Ea4 UmetMirt M. 14, rt Ortm't 



(.) Brpmk 6«9, 

mi tm mdardt r, M.-CW. j/+ 

«*•. * Mm. *. a Ml i MM 
Airnu r. Midbm U M. Os « tbk i 

a. n* lit i • iul cm m; u « 

9tman, 1 Si*. * O. 97. 
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thus originated rewlt in a formal agreement, or in ada at CUp. TXL 
the pertiee equivalent thereto (ea, e.g., the fixing of the priee 8 ***' ** 
by arbitration), there is no contract, which the Court can 
specifically enforce at the suit of either party, and therefore 
no conversion (<Z). Thus where, after service of the notice, 
the vendor stated the price which ho was willing to take, 
but died before his offer was accepted, it was held that, 
although the purchase was afterwards completed at the price 
asked, there was no conversion (#■); so, where the contract 
with the landowner merely fixed the price per acre, without 
specifying the quantity to 1 h» taken, the purchase money 
paid for land taken after the ownei's death was held to bo 
realty (/); but where after sei vice of the notice, two sur¬ 
veyors were appointed under the L. C. C\ Act, and the land- 
owner verbally agreed to accept the price thus ascertained, 
but died before completion, haring by a will, long prior to 
the notice, specifically devised the property to A, it was , 
held that there was a valid contract, and that the devise to 
A. was adeemed ; but that A. was entitled to the rents which 
accrual between the death of the testator and the com¬ 
pletion of the purchase (y). 


In the absence of express clauses for the purpose, it is Where owner 
not the effect of a Railway Act to alter the course of the 
devolution of the property without the owner’s consent or 
olottion; and it is now well settled that if the owner be a 
lunatic, or under any other incapacity, the purchase-money 
for the land taken retains the character of realty (//). 

^ere money was paid into Court under certain local Acts, 
and one of the persons entitled was convicted of felony and 

(d) ttaym r. Haput, 1 Drew, k p*rU Ua\ tUui, and ffayna; 

Sma 426, and oaao> <4 tad in judg* and «ae *1m> Harding v. Meirop. R. 

mant; and rid* mjtti, p. ilOj and Co^ L. R. 7 Ch. Ap. 154. 
infrA, OIL XVIL «. ». (*) Midland R. Co. r. Omm’d, 1 

(«) Re Arnold, W Baar. 591. CoU. 74, 80 ; In rt SToptr, a one 

(j) gm farm Walbtr,1 Draw. SOS. daddad by tlx Loria JuMioca, and 
(g) Worn v. >fatt», L. R 17*q. dtad M Boar. 198 5 bot aw Surd r. 

217 1 taa tho V.-C.’i eomnauti on Bm Promt, la R 18 Bq. 191 

• 2 < 
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transported, it was held that his share waa ‘to be odoaiddred 
as realty, and that it was not forfeited to the Crown (i). 

Where, on a sale by order of the Court, real estate Is sold 
in excess of what is required to satisfy the purpose for 
which the sale is directed, the surplus proceeds have been 
held to retain the character of realty (j); t but in a very 
recent caso (l ) the propriety of this doctrine was questioned by 
Sir George .Teasel, M R, who expressed it as his opinion that 
44 if a conversion is rightfully made, whether by the Court 
or a trustee, all the consequences of a conversion must 
follow, and that then* is no equity in favour of the heir or 
anyone else to take the proj>erty in any other form than that 
in wlwch it is found, and that the sole question is whether 
the rotate has luvn rightfully or wrongfully sold” (J): and 
this lias lieen followed by V-C Sir C. Hall in a later case, 
when' a mere onler fur sale was held to cfTect a con¬ 
version (m) 

In cases of settled estate it has l>ocn hold that acqui¬ 
escence in a notice to treat by a railway or other public com¬ 
pany, and negotiation*, as to the price, do not amount to an 
equitable exercise by tenants for life of an absolute power of 
appointment, so as to o|>eratc as a conversion of the estate 
into personalty as against remaindermen churning under the 
limitations in default of appointment (ti) : nor when* the 
estate is convei title at the request of a tenant for life is con¬ 
version the necessjuy result of the money having been paid 
into Court and invested in < Vmsolaon his application, and of 
his having rev ived the < In Mends (o\ Of course even in tho 
cas*^ of an ab>olute owner, an agreement which, in anticipa¬ 
tion of the possibility of land being taken by the company, 



(0 72# Harrop'iEitaU t % Drew.726. 118. 

(i) Jtrmi r Pruton, 18 Sim. 858, (m) McnyamY. IfSjMB, I DgAM. 

M6 ; Oookt >. DttUy, 22 ft O. fit W 

<l)*»dr.f^L.R18Bq.lW.^>) Mi T<**r, $ Ha 696 j 12* 
(Q L. K. 18 Eq 187 fifc/ft O. *S ; E# Honur, 

[f) rH*my.J~4U,L.H. 18 Kq. 8DcO.ftfi.488. 
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of 
deviee. 
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* Ht# « f ' -* 

bo taken, ia no oanv&raion (p). But conversion is the neees- 
sary result o t an actual binding contract for sale, although 
the landowner has in fact no option but to sell ( q ). Com¬ 
pensation lor severance, &c., is subject to the same rules as 
purchase-money (r). 

A contract under a power of sale in a settlement revokes 
a subsisting deviso by the tenant for life, of the reversion in 
fee over which he has & power of testamentary appointment; 
and, although the contract in not completed at his death, the 
devisee is not entitled to the l>enelit of the vendoi’s lien for 
unpaid purchase-money (*). 

If, at the vendor's death there be a binding contract as 
against the purchaser, but no binding eon 11 act )m\e been 
entered into by the vendor, the rights of his heir 01 de\isee 
arc, of course, unaffected; but if in such a case- the heir or 
devisee were to concur with the personal icpiesentative in 
enforcing the contract, it would npjK*ar that it would enure 
lor the benefit of the latter. 

If the contract were binding upon lx»tli parti* s at the time F.vonUroW 
of the vondor’s death, no subsequent act or matter can alter 
the relative rights of his iepnscntati\os {!): so that, if the death imm* 
purchaser sul«equently act m> as to lose his right under the 
contract, the estate belongs in Equity to the next of kin of 
tho vendor («). 


Rights of 
veudor’H re- 
praientatrvM 
unaffected by 
contract 
binding only 
purchaser. 


If tho contract (originally binding! U* iescin«le<l o\ abaii- Effect of oon- 
donod by both parties in the lifetime of the \uidor, there ^tud^re- 
seems to be ground to contend, undei the old h \\\, that the 
rights of the devisee arc restored (x) : if, how ever, it were 
held that the devisee could not take, the heir would be 

entitled beneficially. 

• 

(p) ta poHe Walter, 1 Dr* 608. 

Be Mcmetceter, B. Co., 10 
Bmr. MS. fc 

(r) & C. * 

(*) OaU r, Cah, SI B*». 340. . 

(t) Bennett T. Lord TomkerxBU, U 
V«* 170 j wd m. TM# y. Yoakt, 


6 Sim. 40. 

(*) Currc v. Botcytr, 5 BcfcV. 6. 

(x) Sug. 186; bet the jH.lnt ii 
doubtful, see 7 Vo*. 568, 10 Vee.j 
17®. 8co, againit the claim of tho 
devisee, Andrew ▼. Andrew, 4 W. 


1 
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EFFECT OF CONTRACT 


TEL 
Biot'S. 


Effect of Ito 


during Ida 
life to bind 

kim: 


If, during the vendor’s lifetime, the purchaser alone abandon 
the contract, or act so as to relieve the vendor from his 
liability to convey the estate, it seems that the property 
would be considered real estate at his decease (y); but unless 
the vendor have aojuiescod in the vacation of the contract, 
there would seem to lie a difficulty in maintaining the rights 
of the devisee against the heir; except in cases coming within 
the new law: and it has been decided that, under tho old 


law, the contract operates as a revocation where tho purchaser, 
having paid part of the purchase-money, becomes bankrupt' 
before completion, and the vendor buys up his interest under 
the bankruptcy (:). 


or (he pur- If, during the vendor’s lifetime, he himself abandon the 

chjtMT. 

contract, or if, through want of title or for any other reason, 
the contract, at the time of his death, be capable of being 
enforced only otjoiiitf And not hy him, the right of the per¬ 
sonal representatives would seem to dejn*nd upon whether 
the purchaser do or do not choose to enforce sjiecitic per¬ 
formance ("); the case living, in effect, similar to those in 
which the purchaser lias, ub initio, a mere option to pur¬ 
chase. 


Effect of 
general derue 
u|«on real 
estate con¬ 
tracted to be 
•old: 


to ao infest 


A general devise, of all his real estates, by the vendor, 
after the contract, will, prhnd facie, and in the absence of 
any limitations <r other matter inconsistent with such an 
intention, pass the* legal estate in the property contracted to 
be sold (J») : but a general bequest by the vendor of "all his 
leasehold estates and securities for money/' was held not to 
pass the leaseholds, which at the date of the will he had 
contracted to sell (c). Where the estate is devised to an 
infant, the necessity for a suit and a decree of the Court ia 


{$) Bug. 301 j 1 Jann. WflU, 4* ft 4 0. 996. 

(a) BmlJ 

k s («) Andrew v. Amdrtir, 1 Jur. N.' (») WmU ▼, 

r & *84 ; S Soia. k 0. 190, •firmed cm • 404. * .* 


Wtik, (A tl*q. 

l Jm. a w. 


|k«4sv).2 


(L J. Knifbt Bcbob 'Omen- j < f ) OoM r. 
% Jur. JT. Hr 7!f; 8 Dt O. M. J1C 


Ttagm, 9 Jur. K. & 
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not superseded by the fact of the will containing a devise of 
trust estates (d ); and it is conceived that the same rule will 
apply, where the estate descends on an incompetent heir. 


Although the estate be devised expressly by name, the 
dovisoe, as a general rule, takes merely as a trustee for the 
purpose of carrying out the contract, and the purchase- 
money forms part of the personal estate (r) : but if the 
contract is not to lie completed until a date which 
.happens after the testator’s death, the devisee is ciititled 
to tho memo rents and profits (/). Where a testator de¬ 
vised, by special description, lands subject to a mere option 
of purchase, to A., not in fee, but for life, with remainders 
over in strict settlement, it was held that the purchase- 
money was subject to the same limitations as had been 
declared of the lands (*/). It may U* doubted, whether tho 
specialty of the description is a sufficient ground (It) for 
distinguishing such a case from the earlier cases of Ltt vx* v. 
Brunet (f), and Totrnley v. Ifni trill (/•); but such a distinc¬ 
tion may, it is conceived, l>e supported u|k»ii the ground that 
the estate was devised in a manner inconsistent with the 
intention that the devisees were to take, not beneficially, 
but merely for the purpose of effecting the sale. 


And the law, as above stated, npi>ears to lie unaltered by 
the 1 Viet c. 20 (/); which, however, removes all doubt as 
to tho devisoo’s right in cases where the contract is rescinded 


(d) Puner v. Darby, 4 K. k Jo. 
41, 43. Ai to costs of such a suit, 
tid* infrd, Ch. XIII. a. 9. 

(<) KnaUye v. Shepherd, 1 Jac. A 
W. 499, died Thirtk r. Vaughan, 24 
L. T. 5. 

(/) So held by Lord Sdborne as M. 
R, In an unrvporied cam of Hunter v. 
WaUon in May, 1874; too also Watt* 
y. Walk, L. R 17 Eq. 217. Under 
the old the oontraot for sale would 

here been an ademption of Um devise. 

(y) Dmnt v. Fa**, 1Y 4C. C.C. 
680 ; see judgment Enuee ▼. Smith, 


2 De Ci. k S. 722; comj«Aro Poteen v. 
Parbur, L. R 11 K*|. 461. 

(A) Sit* tlirtuiH to that effect in 
Weeding v. Weeding, 1 J. A H. 431. 
t i) 14 Vw. 591. 

• A) 1 Cox, 167. And nee Calling- 
mood v. fimr, 3 Jur. I*. S. 785. 

(I) Farrer r. Ixml Winterion, 5 
Reav. 1 ; Moor v. R'liebrcl, 12 Sim. 
123 ; Midland Counliee R. Co. v. 
Omain, 1 ColL 74, 80; Ex parte 
Marline, 13 Sim. 56U ; Oak Y. Gale 
21 Beav. 849. 


m 

Obap. VII. 
Sect 5. 


Of specific 
devise 


KfTect of 
1 Viet c. 26. 
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{ 1 .V*. • 

* * • 




by the vendor, or fa not hmdfag» him; end 

:jtfao fa in favour of the devisee’s beneficial interest in cases 

* ^ 

tdmihtr to Knotty* v. Shepherd (m). />. • 



The vendor s interest under the contract fa within the 
Statute of Charitable Uses (9 Geo. IL c. SC), and a bequest 
of it to a charity is void undej- the Act (n). .So, fa alike 
bequest of a legacy charged on land (o). 


Section ft. (6). Death of pmvhaser before completion; its effect on 

relative riyhts of his real and personal representatives, , 
under old, a)ul t outer new law. 

Upon the death of the purchaser lwfore completion, the 
equitable ownership of the property contracted for (assuming 
it to be freehold or copyhold of inheritance) vests in his real 
representative, as quasi heir or quasi devisee ; and until the 
Act amending Locke King’s Act (p), he. was primd fade 
entitled to have the purchase-money paid «r reimbursed to 
himself, out of the personal estate (q ); and this although ho 
was himself the vendor, and the purchasers personal repre¬ 
sentative (r): and Locke King’s Act (*) did not deprive the 
heir or devisee of his right to have the purchase-money paid 
out of the personal estate (0; a vendor’s lien for unpaid pur¬ 
chase-money having l»ccn held not to be a sum charged on 
land, by way of mortgage within the meaning of the Act (if); 
bu' by the amendment Act (x), the word 1 * mortgage” 
is to be deemed to extend to any lien for unpaid purchaso- 



(m) UU tupra; »eo Sag. 187, 191. 
(») Horn ton ▼. Ucrrison, 1 Rum. 

* M. 71. 

\o) brock v. Badlcy, L. U. 4 Eq. 

106, k£rmed L. R. 3 Ck Ap. 871 
Boo Lmeai v. Jontt, L. B. 4 Eq. 73. 
6m $0 k 31 Viet c. 69. 
tSfi f licker v. JMwmt, 1 Bra 
C 497; 1 Wh. k T. L. a *691 


616. If the 


» 


Wi 


h. wiu b. • 

derlm : AtUfn ». AOrj ,>, kfa *.\jfL 

<r) oonm % ■». wm 

*• ■ 

(.) 17 * M VU£ * IM. , 

I. *1684. 
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^ t* 

money upon anylaads or horedUamenis purchased by a te*~ Og* TO. 
tator (y) 4 :Tba h&i* <w devisee has the same disposing power ' ~ ■ 

over the estate as hie anoestor or testator had (z). # . 


Where a trustee for sale bought the trust estate at an 
auction, and died intestate before completing the purchase, 
it was held that his heir had no equity as against the next of 
kin to have the purchase-money paid out of the porsonal 
estate (a). 


As in the case of the vendor, so also in the case of the Tkktiy 

, righU of real 

purchaser, the quostion Iwtwocn real and personal repro- and personal 


sentativen is this, viz.: whether at the time of his decease, tiv«^»en(l 
he was, either absolutely or conditionally, under a binding 
ooutract to purchase: if absolutely ljound, or if conditionally contract 
or optionally bound, and the condition upon which the 
liability was to become alwoluto Ik* subsequently fulfilled, . 
or the vendor’s option to sell l>e declared, the real represen- • 
totivo is entitled (6). Ami his rights will not l>c affected 
by anything subsequent to the death of the purchaser: 
so. that if by such sulisequent matter, (?</., the felling of 
ornamental timber by the vendor.) the contract cease to be 
binding on the purchaser’s representatives (c), or be actually 
rescinded by the vendor on the ground of delay after the pur¬ 
chaser’s decease (d) y or in exercise of a power reserved by the 
contract («), his real representative Ls nevertheless entitled 
to the purchase-money. And, it is conceived, the fact of the 
contract not being binding on the vendor at the time of the 
purchaser's death, does*not affect the above rules. 


If, howoytr, the contract gave the purchaser a mere option, • if not liable 
which he had not declared at tho time of his decease; or, if, 

<y) XIV. wot 0. and B. 265, 281. 

(f) Bm Lmqfrdr. Pit, 2 P. Wni (c) 1 Jnnn. on Will*, 40 * And *» 

620. * Broom* r. Uonck, 10 Ve* 507, 604. 

(«) Jngk V. McMi, 28 Baay.MI. (d) WtuUaJxr r. WkxUaktr, 4 Bit). 

(6) T. ftfwp, 1* V**. a O. 81, mi **> 10 Ym. 500. 

466 1 and ••• MmiJtad*orr. A^W, (e) Mm t. Cook, L. B., 18 Eq., 

II 4S4 1 V, OarroB, 2 Be. 417 

I 
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through want of title in the vendor or any act or omission on 
his part, the agreement, although intended to be binding on 
both parties, was, at the time of the purchaser's death, bind¬ 
ing only upon the vendor, the real representative of the pur¬ 
chaser has no claim upon the personal estate for the unpaid 
purchase-money; and a bill filed by him against tho personal 
representatives and the vendor, will be dismissed (f): but, 
upon principle, it would seem that, if he chose to pay for the 
estate out of his own pocket, he might enforce the contract 
against the vendor unless the clause of option were so 
worded as to be confined to the purchaser individually. 


Where a defective title was not made good until after the 
purchasers death, though the defect might have licen 
remedied in his lifetime, his real representative was held 
entitled to have the purchase-money paid out of the personal 
estate (//); so, when* the owner of a piece of land contracted 
with a builder for the erection of a house upon it, but died 
intestate l>eforo it was completed, his heir was held entitled 
to have the house completed at the expense of tho personal 
estate; even though the contract was not enforceable in 
Equity (It). 


Relative 
righU of heir 
and derinee 
under old 

law. 


The relat i \ c rights of the heir and devisee of the purchaser, 
in cases falling within the old law, seem to depend on the 
following rules:— 


°L A purchaser, upon entering into the contract, became en- 

ocviBce i«f *.- 

ponded upon titled to dispose, by will, of all his rights under it (/). If, 

♦ 


</) Grtru ?. Smith, 1 Atk. 673 ; 
Broome v. Monet, 10 Vea. 597 5 Cal- 
Uer v. Jrnkime, 1 You. 205; Sng. 
1W. But the device of an cMetc not 
contracted for, but only directed by 
the will to bo purchased, u entitled, 


▼. Monel, 10 V«a 


(y) Ganna v. Aston, 88 Bt mir. 333. 
{h) Cooper r, /mm, L. H. 8 
98. See Brace r. Wekneri, 26 Beffr. 
348. See ae to Mh of carrvia* oel 


■E»**AA pv!»M/ 


J AA p*. 


ok uaaxa or pastek. 
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however, the contract were not, at the date of the will, bind¬ 
ing upon the vendor, (either absolutely or subject to a 
condition or option subsequently fulfilled or declared,) it 
conferred on the purchaser no enforceable rights; and his 
will was therefore inoperative: and any interest subse¬ 
quently acquired by him in the property descended on his 
heir ( k ). A clear indication, however, of the testator’s 
intention that the devisee should take, cither the particular 
lands, or, generally, all subsequently purchased lands, was 
sufficient to put the heir to his election between the 
descended land and any provision male for him by the 
will (/) : and this even as regards a will coming into opera¬ 
tion before the 3 & 4 Will. IV. c. 100, s. 3 ; although in such 
a case the heir in fact took by descent and not by devise (in). 
If, however, at the date of the will, the contract were bind¬ 
ing as against the vendor, the purchaser’s devisee became 
cutitlod to the benefit of it (if remaining unperformed at 
the purchaser's decease); but his right to have the purchase- 
money paid out of the personal estate depended, as above 
shown, upon the question whether the cuntiuct were 
binding as against the purchaser at his decease ; and, if this 
wen* so, it is conceiml that the devisee would (as against the 
heir), be entitled, although the contract were not binding 
upon the purchaser at the date of the will. If the contract 
were performed by the vendor in the purchaser's lifetime by 
a conveyance to the latter in fee (/»), or to a trustee for 
him (o), (or, perhaps, to the common uses to l>ar dower in his 
favour, in cases where the contract was for a conveyance to 
him or such uses aa he should appoint (/*).) the devisee was 


Chap. VIL 
Soot. 6. 

contract being 
in* 


Bat will 


might pet Mm 
to his election. 


Dcvinoo might 
bo entitled to 
eoUte, bat 
hare to nay 
for it 


Casco in whidi 
conveyance to 
purchaser 
revoked 
devise. 


518, 528 } Broome r. Monel, ubi 
euprdi Bom v. CSmynyhome, 11 Vee. 
550; OtmkoHh v. Lord Lomther , 12 
Vo* 107 | Sag. IBS, 184; Morgon r. 
Hoiford, 1 Skl a G. 10L 
(k) Bom r* 0* m*$ m gkam M satprd; 
DntUe t. Bmnot, 0 Sha. 525. 

(0 Tkdlumon ft Woodford, 18 Vea. 
202; Okmnkmm ▼. Jrotmmd, 4 Sim. 
250? 1 Bom. * M. 250 j bat the 
legatees have no lien on ike land for, 
eooh part of the panonahy as halm- 


proj>erly reoti vea; Crrtenitood v. Penny, 
12 Beav. 403. 

(m) Schroder v. Schroder, Kay, 578; 
affd. 3 Eq. R. 07. 

(a) See Fanout r‘ Frteman, 3 Atk. 
741, 740; lUrmood y. Oglander, 6 
Vea. 10^ 220; S. C., 8 Vea. 106, 
127. 

(o) Sea JenJdmoon r. WaUt, Lofft 
600, 615; Rom v. Cunynghome, 11 
Vaa.554.v 
ip) Sag. 181. 
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nil.* ^afcMad in Equity; and the legal estate descended to the 
' heir as his trustee. A conveyance to usee to bar dower, 
operated, however, as a revocation where there was either 
no written agreement ( q ), or an agreement to ocaivoy in 
fee (#•), or even an agreement to convey to the purchaser, 
his heir*, opjHtinti** or assigns (a): the doctrine* however, 
is disapproved of l»y Lord St Leonards (t), and although 
apparently well settled («'), seems open to much observation. 


Effect of 

£3? 


Lands merely contracted for, might pass, along with lands 
contracted for and conveyed, under a general devise of all 
lands purchased by the testator (*r) ; and lands recently pur¬ 
chased and conveyed, passed under a general devise of lands 
contracted for (//); and copyholds surrendered to tho use of 
the copyholder's will. pawd under a general devise of copy- 
hold estate contained in a j>rior will and not subsequently 
republished »c) 


Republic*- The execution, according to the Statute, of a subsequent 
codicil f ii) t although purporting to deal only witK personal 
estate, was a republication of a prior will (fc); and a will 
spoke, for general purposes, from its lqpt republication (c): 
not so as to alter the meaning of expressions evidently re¬ 
ferring to the original dab- or devise ('/); but so as to extend 


0/) Hard J/o n», 4 308; 

PlwxLcn y. l/yde, 1 Sira. N R. 171; 
njyenied on another point, 2 Do G. 
M. h G. SS4. 

ir) Raich ns v. Buryis, 2 Vea. & B. 
882. 

(#) Bullin x fleVher, 1 Kc. 809; 
2M.4 C. 432. 

(0 8ng. 183, 184 ; 2 Dm. k W. 

497. 


(h) “ I cannot aay I see anything 
Hkn a doubt on the authorities." Per 
Lord Uoitenhazn, 2 M. a C. 441 ; 
Bckroder r. Sekmdsr, Kay, 678. 

fc (4 AtcksHejf .. Vernon, TO Mod 
M6; Mm*<m r. Mac, h Ad. k E. 16, 


m,*dm~*'**t 

JUm »• hpp «r rnum, 

tM) 


aee now 1 Viet o. 2d 

(a) AUksrUy ▼. Ventm, 10 Mod. 
618; Com. It 881. 


(M Banes v. Crave, l Vn. J. 480; 
Pi'S* WaBtr, 7 Vn. 98 j Guest ?. 
W,Hasty, 12 Moo. 2; km* aee JmttU 
y. Board, 12 Jar. 988, 

(r) Gnat ▼. WBfeery, 12 Moo. 2; 
ITuhne r. JftjpO, 1 MW. 285;JM<y 
v. tfytn. 2 Mar. Ittj froAMf y. 
*«"***. 2 M*l * & *,*14. 

(d) tkr*tkm#i ▼. 8mm, 7 
482; E ciff w v r. &i j hw, i Bun. 
4 M. m | *R«r T. IfW*, 4 Jar. 
372, A^f.naMt^MjpLftJC. 
e«e, ~ 4 y, ft 

0. 1M| I)** t. MM.4W. 

«*,- «ti /)«».▼.ifcMc n, 

*01* J. «M, Ml, T.-C. C. 



o* wot pr VAWaa. 299 

ft gen*ral*&vi«e. of y all tad* wMffe ft specified locality, to Cft^VTL 
lands subsequently purchased within the same locality (e). 


In oaftea of will* falling within the operation of the late root of 
Aot, the above questions between the heir and devisee are 
settled in favour of the latter, by the provision which makes 
the devise operate upon the testator’s interests as they exist 
at the time of his death. 


It has, however, been held that property will not, by virtue Whor* apt- 
of the Act, pass under words of specific description, which, tionU al¬ 
though applicable at the death, weie inapplicable at the date 

of the will (/): thus a device in 1N44- of “all my Quendon but not at 

• of wllL 

Hall estates in Essex” (parol evidence Wing admitted to 
shpw what was comprehended in that description at the date 
of the will), was held insutficit nt to pass ceitain small addi¬ 
tions to tho property, which had lxvn contracted for, but not ; 
actually purchased (tj) • but wheie there was a specific 
devise of 14 my mansion and estate called Olecve Court,” 
followed by a residuary devise, and the tostatoi at the <late of 
his will had contractcsl to buy an adjoining estate which was 
afterwards conveyed to him, and lie sul>scquently lought ' 
other small properties, it was lield by V. (' Malins (parol 
evidence being admitted to show what was comprehended 
in the description at tho date of the will and the death), that 
the subsequently acquired properties passed under tho 
specific devise (7t); no where there was a specific devise of 
u all my messuage partly freehold and partly leasehold, 

No. 3, C. Street/’ followed by a residuary devise, and the 
testator subsequently purchased the reversion in fee of the 
leasehold portion, it was held that the whole messuage 


(«) Brnnm**. Oro—, X Vtm. J. 436. 
(/) Emm ▼. MO, a D# G. ft 8. 
712 ; and — OoU r. Bom, 1 Mac. ft 
G. 518 ; Dtmgla* v. Do%gUt, Kay, 
400; (T Took v. Bmm K £ KL ft B. 
578; bat Mt IRmft# v. Wogtaf, 
XaB.6Xq.SH| toi^ablloa- 


tJon, s. 84 ; and WiUon r. Eden, 5 

Each. 752, 760. 

\g) WcM r. Byng, 1 K. ft Jo. 580, 

*et gwtre. 

(A) Gull* t. Fox, L. R. 11 Bq. 542; 
and m« tb« V.-C.'i oommenti cm OoU 
v. Scott, and CortU ▼. 
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smcr or CONTRACT 


Vi 


by the specific devise (i), and the use of the pronoun 
a my," in the description of the thing given, iff not sufficient 
evidence of an intention that tho will shall not speak as 
from the date of the death (i ): nor, in the case of a residuary 
gift, does the adverb * now " alw&yB have that effect (f). 


against heir. 


Where a will, under the old law, bore date only a few days 
before the conveyance, the Court refused to presume the 
existence of a binding contract prior to the will, even although 
for a long period no flaim had been made by the heir (tn). 


Effect, under 
old law, of 
porchaae of 
f« by la 


and under * 

1 Viet. c. 26. 


Under the old law, upon a binding contract for purchase 
of the inheritance by a person ]>osscsscd of a beneficial tenn 
for years, the term, although specifically l*equeatlied by a 
prior will, lK caine attendant on the inheritance ; so that, on 
the death of the purchaser, even before conveyance, his 
legatee of the tenn was merely a trustee for his heir (n ): the 
intervention, however, of any intermediate estate, unless 
held in tnist for the puichaser (o), would seem to prevent 
the operation of the rule ( j >): and the rule that the tenn 
became attendant was merely one of presumption, v^Jiich 
might l>c rebutted by evidence of a contrary parol declara¬ 
tion by the purchaser ( 7 ). 

It seems pro! table that, in cases governed by the new law, 
a contract for purchase, not completed by conveyance, would, 
m Eruity, defeat (a,s i*cforo) the rights of a party s^jiming 
the tenn under n «f general bequest; bi would not (except in 


(i) M§tfe J V. Miles, LR1 Eq. 4C2; 
CorVr. IknneU, L. R. 6 Eq. 422; And 
Yto Bibtm v. Jlibon, 9 Jur. N. S. 611 j 
//re Midland R. Co. 34 Beav. 525. 
iT (b) JfiUt r. Miles, vbi «uprrt. A* to 
waldaary dori*- 
■k* under tb« i-Id 

r46*b*> 

[U B. 3 Ch. Ap. 42| fc tfA5»*J 
L. B. 7 Eh. BK /*««- 
L.UW>&WkyiM, 
Q.K 9 L*.lTs* { .M l 



bang dtill *|»eci6c 
•Id law wi^pfercDCC to 
>4 d*bta. aee Ilentmon v. 


and Hoinfrd. 

U) Woja^r. WogsUf, L. R. 8 
Eq. m ; an4ae 84 Boar. 527. 

(■) Cattim* r. Bade, 4 De Q s #>"* 
S. 527. 

(a) Gallon 2 Aik. 425 ; 

Capet t. ftn&r? Via. 508. 

(«) Whilekurt v. WkUeknreh, 2 
P. Wma. 286. * 

rfenlonUd, 1 Era C. 

* 

W 


jig pi v. 

Ik- 





oases coming within the operation of the 8 h 9 Viet c. 112,) Chap. yvl 
aflect a speci% legatee of the term: but even a specific _ 
legatee would leee the benefit of the bequest, if the term were 
actually merged by a conveyance of the fee to the testator, 
or became attendant on the inheritance, or satisfied and 
merged under the Merger Act (r). 

It need scarcely be observed, that where there is an evident Mag# 
intention that the terra shall be kept on foot, there is no pre- prwm*L 
sumption of merger: as where the owner in fee purchases an 
existing lease, and has it assigned in trust for him, his exe- 
cuton, admin itf rotor*, and a*tiyn* (*); or, where the owner 
of the leasehold interest, on purchasing the reversion, takes 
tho conveyance in the name of a trustee, and expressly 
declares that the term shall not merge (/). Where the 

% 

husband is entitled in fee, and the term comes to the wife, 
there is no merger during the wife's life (ic). 


(7.) A* to the effect of the contiuct in various njxcial cades. Section 7. 


If a mortgagee, having agreed to purchase the equity of 
nxlcmption, proceed to enforce his legal title by ejectment, 
the existence of tho contract will, unless he have improperly 
delayed to enforce it*(x), be a ground for refusing relief to 
the mortgagor under the 7 Geo. II. c. 20 (y). 

It has boon held, that the fact of a mortgagee, with power 
of sale, having contracted to sell j>art of the mortgaged 
estate for a sum exceeding the amount due on the security, 
is no ground for restraining him from bringing ail action for 
recovery of the mortgage debt (a). 


A* to th« 

effect of the 
contract la 


Mortgaew 
con trmeti eg 
to purchue 
may enforce 
his legal title. 
Contract for 
sale by mort¬ 
gagee under 
power. 


An agreement by A., a tenant in possession, to purchase of Agreement by 
B., is a sufficient primd facie evidence of B.’s title to enable 

(r) Bat see MOet v. Mila, LR1 210 ; affd. L. R. 2 Ch. Ap. 183. 

Eq. ffl2, et quart. (a) Jones v. Davit*, 8 Jur. N. S. 682. 

(•) GvnUr ▼. Gunter, 28 Bear. 571 J (x) Slcinner ▼. Stacry, 1 WflU. 50. 

TymokiU v. TymokiU, 82 Bear. 244; (y) GoodtUle r. Pope, 7 T. R. 185. 

but Bee Bug. 515. (*) Will* ▼. Leeett, IDeO.A 

(0 Btlaney v. BeUmey, L B, 2 Eq. m 




$&•»*]¥*>«• gone faction of' 


Where the assignee of a lease agreed to Bell it, and it was 
stipulated that the purchaser should not be entitled to an 
assignment, and he entered and retained possession until the 
end of the term, the latter was hold bound, in Equity, -to 
indemnify the original lessee, although no party to the agree¬ 
ment, against breaches of covenant committed during such 
possession (b). 



A person who has Wcome the equitable owner of a lease, 
by contract lie tween himself and the leasee, but to whom no 
legal assignment has l*een executed, is not liable to the lessor 
for rent accrued, 01 breaches of covenant committed, during 
the time when he was in possession (<•). The decision in this 
case waa rested on the genual ground that the relation of 
landlord and tenant w as a purely legal one; and the circum¬ 
stance that the equitable assignee had parted with the 
property does not appear to have l>ecn considered material. 


for 

of 


Where a lessor becomes the equitable assignee t>f an under¬ 
lease, he incurs, in Equity, the obligafon of performing the 
covenants therein contained ; and caTOot sot.up their non- 
performance as a ground for refusing performance of a 
covenant in the original lease (if). 



Under the old law, when assignees of a bankrupt contracted 
to sell a lease, this fixed them as assignees of it, although the 
contract was sul*cquontly alandoncd; unless it were shown 

that it could not have been enforced (e). Where the assignees, 

■ 

4 



(a} Dae v. Burton. 16 Q. B. 807. 

(6) Oom r. WitUrfurce, 1 Bear. 

IUj ** A-rffcr. T. Btnvn, 4 B^r. mvmih* fa« M* Mlt I* ***** 
160, »od Mocft ▼. Ortg, 2 Pb. 717, XbeU^at. 

m . (d)/mMm% 

r *• » Jw. n. a •»)»!JMfkJGUCtni jnf 

; 1 D. 0. Jfc * O. 116; m. , V* ' 


■l Hf f“P“* I’v'i.t 

qn.it*&*,m 
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twelve yean after the date of the bankruptcy, assigned the 
lease, having in the meantime done nothing to adopt it, it 
was held that this was a sufficient acceptance of the lease ; 
but that it was a question for a jury whether they had 
accepted it within a reasonable time (f). 


CUp-VII. 
Beet 7. 


new 


Under the Act of 1869, the trustee of the bankrupt, who 
fills the place of the assignee under the old law, may, where of 
the property acquired by him under the Act consists of 
land of any tenure burdened with onerous covenants, or of l*w. 
any property which is unsaleable or not readily saleable, by 
writing under his band, disclaim such pnqnTty, notwith¬ 
standing that lie has endeavoured to sell the same, or has 
taken posseasion thereof, or has exercised any act of owner¬ 
ship in relation thereto (</). The Act prescribes a limit of 
time within which the trustee may la* compelled to exercise 
this right of disclaimer (//); and in cases falling under the 
new law, a contract for sale by the trustee is notan accep¬ 
tance of the lease, and the question whether he has accepted 
it within a reasonable time cannot arise. 


0 

A contract for sale by a joint-tenant scorns to 1*\ in Equity, Unuicy. 
a severance of the jrfnt-tenancv (#). 


The co-ownership of a common right, as, e.g. t of fishing Co ownembip 

... , . • 7 • • i i , of a common 

on a lake, is not a ju« unit n<lu tun, oven where mereh right, 
appurtenant to land; but any one of the joint owners may 
alien his right, either wholly or in part, though not so as to 
prejudice the enjoyment of his co-owners (k). 

A contract for sale by a single man, was, in cases subject Power, 
to the old law of dower, sufficient in Equity to exclude the 


(/) Mackltjf y, PaUcndtn, 7 Jar. X. 

8 . im. 

(y) 92 k 89 Viet a 71, ■. 23, ami 
tide tuptd, p. 294. 

(h) Beet 24 ; and Bankruptcy 
mlea, 1871, r. 28 *, and Ex pertc bore* 
riap, L. ft. 9, Ch. Ap. 588. 


* (<) Broton v. Rtiindlt, 3 Van 25C, 
257 ; Prtiren v. Rd/e, 2 Bro. C. C. 
220, 224; Kimjaford v. Ball, 2 (»if. 
App. 1. 

(*) Mctutee y. Macdonald, 2 Jur. N. 
8. 575. 


vni. r. 
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qigfe VEL claim to dower of a wife whom he married before the ooa- 
' 4 - Tl— veyance (?). Whether the contract by a mortgagee in fee for 
(TaferftldWw. the purchase of the equity of redemption let in hiB wife’s 
dower, seems to 1 m? somewhat doubtful (m): but such a con¬ 
tract docs not appear to merge the security as in favour of 
mesne incumbrancers (n). 


In one case, whore the purchaser elected to take the estate 
with a compensation. sp^ific performance of the contract 
was enforced against a vendor, whose wife, entitled under 
the old law, refused to release her right of dower (</). 

Under aew * Under the new law (/>). the contract for purchase lets in 
the dower of the purchaser's wife; hut she may l»c deprived 
of it in any of the various ways specified in the Act (</): as 
regards copyholds, the i ight to fivebench does not attach until 
actuoj admittance (#) < >n tin* other hand, the contract for 

sale bin*Is tin* dower of the vendors wife, unless he have 
before marriage agreed not to l*ar her dower (*). 


Legacy duty. 


It has lieen thought that in the case of a mere power of 
sale under a will, where the proceetls of sale are to remain 
personal estate, the contract would the Crown’s claim 
to legacy duty ( t ): but Recording to a modem decision of the 
House of Lords this is so only when the power is so worded 
as, in the event* which occur, to 1 m? in effect ts|uivalent to a 
trust; and a mere discretionary power of conversion for the 
convenience or benefit of the parties Inmeficially interested, 
does not let in the duty, although a sale be actually effectyd (u). 


(!) Lloyd t. Lloyd, 2 Con. A L. 692. 
(») Set ami consider Knrjht v. 
Pranplon , 4 Bcav. 10 ; and Pluck v. 
Lojymaie, 8 Beftv. 420. 

r («) LSailcy v. Rickard*)*, 0 Ha. 
34; H riot inf, ), Ch. XV. a 7. 

(o) W&o * x. WiUianu, 3 Jur. N. 
* B. 810. 

<4 3 * 4 Will. IV. c. 105, which 
affioia only woman married alter 
Smtory 19% a U, ana \loe« 

pot 4eot frevbenoh, * 


(9) Sect* 2 to 10: Mt met 11. 

(r) Smitk x. Adams, 18 Jar. 96$i 
18 Bear. 499; 5 De G. M. A G. 71 Sj 
but sooSpprx. Hyatt, 20 Baa? M, 
where the iafute appear* not to 
have been admitted. 

(•) Sect 11. 

(I) See Att.-Gm. x. Simoon, 1 Rx. 
749; and ate 8 Rub. 43 , and Jtt- 
Qm. x. MomgUs, 5 M. t W. 120. 

(a) Adr.-Gt*. t. Smith, 1 Maoq. 12. 
L.C.7W. 
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So, whore the proceeds are to be reinvested in land, so that Ct*p. vn. 

the property, although in fact converted, will remain land in -1_ 

contemplation of a Court of Equity, it has been decided that 
no duty attaches, although a sale 1 k> actually effected, and the 
will contain a power of interim investment in the funds or 
on mortgage, and the parties elect to take the property as 
money ( x ). And, on the other hand, an alisolute trust for 
sale, although not acted on, lets in the duty (y): the test of 
liability being the equitable nature of the proj>erty at the 
time of the death. It has Wn held, that where a will 
contains a discretionary power of sale, ami a sale is made by 
the Court, the question of liability depends upon whether 
the Court acted by directing the trustees to exercise their 
discretionary power, or sold muter its own general juris¬ 
diction (j); the duty not attaching in the latter case: but, as 
we have seen («), the present doctrine seems to lx*, that 
a mere discretionary power, although acted on, does not lot # 
in the claim to duty. 


the Succession Duty Act (/»), the duty imposed by the Succ^on 
Act is made a first charge on the property; and every person 
in whom the same is vested by alienation or other derivative 
title at the time of th\ succession («•) In-coming an interest in 
possession, is personally accountable to the Crown for the 
duty payable in respect of such succession (<f): but every 
rcoeipt and certificate, purporting to be in discharge of the 
whole duty payable for the time Wing in respect of any suc¬ 
cession or any part thereof, exonerates a bond fide purchaser 
for v^ite, and without notice, from such duty, notwithstan¬ 
ding any suppression or misstatement in the account, or any 
insufficiency in the assessments; and no bond fide purchaser 
for value under a title, not appealing to confer a succession, 

(x) Beale r. KniokU 22 L. J. 358 ; * (a, Suprd, p. 274. 

Mule* v. Jcnmnyt, 8 Exch. 830. (b) 16 4 17 Viet. c. 51. 

(y) AtL-Oen. v. Halford, 1 Pr. 426 ; (<•) As to what i» » *ucoe«wion, ace 

WlUitmtoH t. Adt.-Oa. 10 cL ft F. Wilcox v. Smith, 4 Drew. 40; R< Lon- 
1| udw AU.-Gen, v. Jtruoninj, 8 lan, 4 De G. ft Jo. 340 ; RcJcnlimo*, 

H. I* C. 243. 24 B«*. «i- 

(.-) Uobtm t. Neale, 8 Exch. 308 ; (d) S«e 42, 44. 

17 B~v. 178. 
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Cfc^VIL 
Beet. 7. 


On Appoint¬ 
ment under a 
geucral power. 


1* subject to any duty which may be chargeable upon the 
property by reason of any extrinsic circumstances of which 
he has no notice at the time of his purchase (c). In one case, 
where it was doubtful whether succession duty or legacy 
duty was payable, a certificate from the Inland Revenue 
Office that the latter duty had boon paid, was held to have 
discharged the land (/). The donee of a general power of 
appointment under a disposition taking effect upon the death 
of any person dying after the commencement of the Act is 
to be deemed entitled, at the time of his exercising such 
power, to flu* property or interest thereby appointed as n 
succession derived front the donor of the power; and the 
appointee under a limited jmwer of appointment under such 
a disposition, who takes any property by the exercise of 
such a power, is to Ik? deemed to take the same as a succession 
from the person creating the power as predecessor (#/). The 
Act does not expressly provide how the succession of an 
appointee, under a •jenrr.tl j>ower of appointment, which 
lias taken effect on a death happening after the commence¬ 
ment of the Act. is to In.* treated as derived ; but the Court 
of Exchequer lias held, that in such a case the interest of 
the appointee is to l»e taken as derived from the donee of the 
power (!•). Consistently with the above-mentioned rules as 
to legacy duty, the Succession Duty Act provides, that the 
interest of any successor in moneys to arise from the sale of 
real property (which includes leaseholds) (/) under any trust 
fo’ the sale thereof, so far as the same are not chargeable 
under the Legacy Duty Acts, shall be deemed to be personal 
projierty chargeable with duty under the Succession. Duty 
Act; hut, if subject to any trust for the reinvestment 
thereof, such moneys are to lie deemed real property, and 

(e) Soot. 52. 224, And cams there aRed; 

(/) Earl liotce ▼. Earl of Lichfield* per* In re Barber, 7E4N. 102 ; 
L. K. 2 Ch. Ap-155 ; affirming M. R. A it.-Onx. y. Player, 92LL Oa. 477 i 
h. R. 1 Eq. 6^1. sod genermllj on the Act, see Jliag v. 

(f) Sect 4 ; end toe Rc Lnvtbicr, 4 Jamaa, L. R. 14, Bq. 367 ; And the 
l»e G. k Jo. 840; 24 L. J. (7h. 489 ; comments in thnt cam on AU.-Oen. v. 
JU Wallop $ Trad, 1 Do 0. J. 4 B. (fell, 3 H. A C. 615. 

666 . - (0 QmmcUl 

- (A) Al Gen. v. Cp4tm, L. R. 2 Kx. 
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chargeable with duty as such (j ). In the case of settled 
property, powers of sale, exchange, and partition may still be 
exercised, and the sale moneys or properties received in sub¬ 
stitution or severalty become liable to the duty (/•); and it has 
even been held that when an estate was settled subject to a 
jointifre (the cesser of which would involve the payment of 
duty), and with the concurrence of the jointress, was sold by 
the trustees of the settlement in exercise of a power of sale 
therein contained, the liability to succession duty was 
shifted from the land to the money; although the power of 
sale did not override, but was overridden by, the jointure (/). 

The following points which have arisen on the Act, in 
ad<lition to those noticed aliove, are deserving of attention. 
On the. sale of a reversion, or of an estate subject to a 
periodical charge, the duration of which de]tends upon a 
life or lives, the purchaser is, as In-tween himself and the 
vendor, liable to Itear the duty, unless there is an express 
stipulation to the contrary in the contract (m). In the 
decided case, the vendor was a trustee with power of sale; 
but the decision was liased on the general ground that the 
purchaser had bought the right to succeed on the death of 
the tenant for life, and that this carried with it the tax oil 
the succession. In the common case of a tenant for life 
and remainderman conveying the property in fee, it remains 
liable in the bands of the purchaser to the payment of the 
duty on the death of the tenant for life. The Act, however, 
gives the commissioners n discretionary power to commute 
the duty (?i); and the purchaser should either see that this 
is done before the completion of his purchase, or insist on a 
sufficient indemnity from the remaindermen or reversioners. 
As between themselves and the purchaser, the liability of 
those parties to commute the duty would seem to depend upon 
whether the purchaser bought with notice of the state of 
the title being such as would jtrimd facie involve the 

(j) Sect*. 29, SO. Ch. Ap. 501. 

(k) 8sct. 42. (») Coopir v. Trtwby, 28 Btav. 194. 

{[) ViydaU ▼. Mndo** L. R« S (*) 8«c4. 41. 


Chap. VII. 
Sect 7. 


Cams on the 

HuocoMsion 

duty. 


On tale by 
tenant for 
life and 
remainder 
mail. 



278 


EFFECT OF CONTRACT OS.RIGHTO OF PARTIES. 


CUf.VH 
T» 


? liability to the duty. If a tenant in tail in remainder bare 
. the entail, and re-settles the property in his own favour, ho 
must, on the death of the tenant for life, pay tho same duty 
as if he had taken under the original settlement; but if, on 
disentailing the property, he absolutely alienates it, tho 
liability is shifted on to his purchaser (o). Tho app6intcc 
under a general power of appointment contained in a 
British settlement, which is exercised by will, is liable to 
the duty, notwithstanding the foreign domicile of the donee 
of the power (p); but neither legacy duty nor sucocssion 
duty is iu the first instance payable in respect of logacics 
given by the will of a person domiciled abroad (^); the 
distinction being that in the former case the appointeo takes 
by virtue of a settlement which must bo governed by 
English law, while in the latter case the legatees derive 
their title solely under the foreign will. For the purposes 
of taxation, the value of the property is to bo ascertained 
at the time when the interest of the successor accrues; so 
that if it has then no saleable, or actual or potential annual 
value, it is incapable of assessment under the Act (r); and 
the beneficial enjoyment mentioned in the 21st section, is 
the enjoyment of the possessor in his own right, and for his 
own benefit, and not as trustee for another (*). 


(o) DraybrtAjkt v. All.-den., 0 II. L. 
Ca. 150. 

(/>) He Lorclacc , 4 I>c C. 4 Jo. 340; 
He Wd/op't Trvti, 1 I* (i. J. 4 S. 
656 ; Re CaptcrieUe , 2 H. 4 C. 085 ; 
Re Badurfi Tr**t4 , L. 1L 10 Rj. 288. 

(q) Wallace t. Aff.«/«V*., L. R. 1 
Ch. Ap. 1; but Bee comments on tbifl 
om in Alt.-Gc ». v. CampUHy L. R. 5 
£. 4 It. Ap. 524 ; and see this case 
also aa to tbe liability to duty in 
reaped of any devolution of the pro¬ 
perty after the purposes of adminis¬ 
tration have boon satisfied, and tho 
food has beat in rested in this country; 


set also on the Aot, AU.Qol v. Lkllt- 
dale, L. It 5 E. and Ir. Ap. 270. 

(r) Att.-Gcn, v. Earl of Stfton, 11 
H L.Cn. 257. 

(•) lb.; and see generally on the 
Act cases above died, and Re Mic&lt- 
OtwaUe t 11 Exch. 452; Harding r. 
Harding t 2 Git 507 ; Rt P *«•*, 7 
H. £ N. 265 ; AtL-Gaa. t. Phgar, 7 
II. 4 N. 2M; 10 W. B. 762 ; Me Ram* 
30 Bear. 75; OldfMw.Pnt^ 
8 Jur. K 8.107 ;RiZk Lame r&s&B. 
4 Kick *45;«dM*4*t5Vl*o. 
72 ; and 25 4 27 Vlct o. 101 •" 
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CHAPTER VIII. 

AS TO THE ABSTRACT. 

1. Geneml matters rdatiny to the abstract. 

2. When perfect ;— what it must contain and shov\ 

3. What should be furnished , in virion* sjteciji&l cases. 

4. As to its pi'epanttion , contents , ami delivery. 

5. As to its examination and jicrus'd. 

G. As to its verijicdttion. 

(1.) A PURCHASER nmy require to Ik; furnished with an ab¬ 
stract prepared in the usual way ("); even although he 
have agreed to accept the title ( b ): lie may retain it, during 
negotiations upon, and even after rejection of, the title, until 
the dispute be finally settled, fur the purpose of showing 
the grounds of such rejection (tj; and, in the interim, he 
may maintain trover for it, even against the vendor f<7): 
when the contract is finally alandoned l»y both parties, he 
must return the abstract, and may not retain any copy of 
it (r); counsel's opinion and observations he may, it appears, 
retain if written upon separate paper (/); or, if written 
upon the abstract itself, he may erase them before return¬ 
ing it (y). 

But the purchaser of a mere contract for sale Is not en¬ 
titled to require his immediate vendor to show the original 
vendor’s title (A); as the subject-matter of the subsale is, 

(а) Barm y. WUgfidd, 8 Sc. N. It. (<)2 Taunt, 277. 

840 ; Sag. 408. ... (/) 2 Taunt 270; but se© Sug. 

(б) Morris t. KmrsUy, 2 Y. k C. 428, and Alcxamhr v. Croslic, 2 Ir. 

189 ; Keys* ▼. Bsydon, 20 L. T. 244, Eq. It 141; a decision referable to 
V.-C. W. the passage in the treatise, aee 148. 

(c) 2 Taunt 978; Sag. 428. (j) Wood y. Court, 2 a >tk. Conr. 

(rf) Roberts *. Wyatt, 2 T*mt 268; 488. 

bat tee Lanystow r. Gw, 1 Chit 98. (A) Kintrta T, Prato*,*! H. It N, 


Chap. VIII. 


Soction 1. 


(jcncrml mat- 
tore relating 
to tbe ab¬ 
stract 

l*urchaacr's 
right to ab¬ 
stract 

His right to 
retain. 

Must be given 
up, if contract 
abandoned. 


Where he 
buys a mere 
contract for 
sale. 




not the property itself, but the rights therein of the original 
purchaser under the original contract. Whether the owner 
of a moiety of an estate to whom is given the right of 
preemption over the other moiety, can insist on having an 
abstract of the common title, has l>eon doubted (i): but in 
the onlinary case of a surviving jwirtner purchasing the 
share of his deceased partner, a stipulation that the vendors 
shall deliver an "abstract of their title” has been hold to 
mean an abstract of the general title (/•). 


Vendor pay* 
for. 

Kxcept on 
tales to rail¬ 
way company, 

Ac. 


The vendor, as a general rule, pays for the abstract (/): 
but on sales to a company under the provisions of the 
Lands Clauses Consolidation Act, whether such sales 
be voluntary or compulsory, and whether made by absolute 
or merely statutory owners, the costs of the abstract (in the 
absence of agreement) are thrown on the company (m) : and 
similar provisions (u) are contained in most of the earlier 
railway and other similar Acts: such costa seem to be 
included in any general stipulation throwing on tho pur¬ 
chaser the costs of tliK cuitti''wt (")• 


Copy ebetract. A solicitor, who merely furnishes a copy of a funner ab¬ 
stract, is not justified in making the usual charge for pre¬ 
paring an abstract imoi (/*): cases, however, may often 
occur in which the adaptation of an old abstract to the 
ex', ting circumstiinetrs of the sale may require fio much skill 
and labour as to justify more than a mere charge for a 
stationer's copy, although the actual alterations may not be 
considerable, if estimated by their length in folios. 


857, *bere th« contract vii for a 

Uaee ; and *ee Bkippo v. Child, 3 

Drew. 70*. 

tf) See amd oon Mer Brooke v. 

Garrod, 3 K. i Jo. 503 ; 2 De G. A 
J<k II 

(*) ifem.T.A>mxV.2Y SCulL 

t r ® 7 ' t> >• 


(«) 7 A 8 Viet a 18, a 

fa) See In re Londtm and Grotn. 
*iek R. Co., 8 Ha tl. 

(o) See Bz farU Addk't Ghtrily, 
8 Ha. 32, 25) and ride tyWf, Ck 
XIELa.#. • 

(p) U’CuOhA t. 1 K. A 

(M. 


f 
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THE ABSTRACT. 


a 

(2.) As to when the abstract is perfect;—what it must 

contain and show. 

6 

For the purpose of conditions, A’c., as to time, an abstract 
is said to be “ perfect,” if it be as perfect an abstract as the 
vendor is able to furnish at the time of delivery (q); although 
the title shown by it may lx* defective: an abstract is, in 
the stricter sense of the term, “ perfect” or complete, when it 
shows a perfect title (r); that is, when it shows that the 
vendor is either himself competent to convey to, or can 
otherwise procure to be vested in, the purchaser, the legal 
und equitable estates free front incumbrances (*). If, on the 
face of the abstract delivered, the vendor has shown, say a 
sixty, or in the case of a contract entered into since 1874, a 
forty, years’ title (/), and if for the purpose of supporting 
that title, it is necessary to show that a person died intestate, 
or any other fact—if the facts are alleged with sufficient 
sjteciHcation on the abstract—then it shows a good title, 
although the proof of the matters shown may be the subject 
of ulterior investigation (it). 


Chap. VIIL 
Sect 2. 


As to wlnu 
the abrtract fa 
perloct; 
what it most 
contain and 
•how. 

When ‘•per¬ 
fect," within 
meaning of 
condition of 
•ale. 

When “per¬ 
fect” ■••bow¬ 
ing aaufficient 
tiUe. 

V.C. Kin- 
derale/i defi¬ 
nition of a 
“ perfect" 
aha tract 


For instance, the non-registration of deeds, which can be Certain un¬ 
registered (>), the existence of incumbrances, when the in- 
cumbrancers can be compelled to receive their money and 
join in the conveyance (//,', the outstanding of the legal 
estate in a trustee (r), or in a married woman whose interest 
is bound by afi order of the Court of Chancery (o), are not, 


( 7 ) 2 Ha. Ill; and «ee, at Law, 
Blnrkbur* v. Smith, 2 Exch. 783; 
Steer v. Crowley, 11 W. R. 8G1. 

(r) 2 Ha. Ill; Sag. 427. 

(•) See and oondder Lord Bray* 
brook * y. Inskip, 8 Vw. 489 ; Boehm 
r. Wood, 1 Jac. A W. 419, 421; 
Jumpoo* ▼. Pitcher*, 1 Colt 18, 15 ; 
Sag. 423. 

{t) See 37 A 38 Viet c. 78, sect 1. 
.(•) Par V.-C. Kindawloj, in Parr 
y. Lemyrott, 4 Draw. 177; and wt 
<*4** r. Pika, 11 Jur. N. S. W4 i 


and «eo afao Steer v. Crvtdey, 11 
W. R. 861. 

(r) Stotoell y. Rolineon, 3 Ring. 
N. C. 928, 935. 

(y) Toxnscnd v. Champernown, 1 
Y. & J. 449 ; and sea 2 MolL 583 ; 
but not if their ooncurrenoe cannot 
be compelled; eee Page v. Adam, 4 
Beav. 269 ; Sug. 425. 

(f) Berkeley y. Da*A, 16 Vea 380 v 
StUick r. TWror, 11 Mee. A W. 728. 

(4) Jump** v. Pitcher*, 1 
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At least in a Court of Equity (A), regarded as imperfections 
of title; so if, on the completion of a contract entered into 
Bince 1874, the purchaser will have aH equitable right to 
the production (<•) of the deeds, the inability of the vendor 
to furnish a legal cost for their production is no objection to 
the title at Law or in Equity. 


TUl 0 <kf*o> 
tiv« where do 
dkohim can 
be given for 



But, consistently with the terms of the above proposition, 
where vendors cannot give to or procure for the purchaser 
a valid discharge for the purchase-money, the title is de¬ 
fective (iJ). 


Should atate 
written con- 



•gredDgto 
join tn safe. 


% 


And thkU 
not always 
■officiant. 


And the mere statement on the face of the abstract that a 
party who is not compellable has agreed to join, although 
usgal, is, it is submitted, insufficient; and, in Equity, the fact 
of a tliinl party, wImim* eonciureiicc is liocexsary, being under 
no legal or equitable obligation to join in the Bale, has been 
held to lie an objection, not surely of conveyance, but of 
title ('). A written agreement to concur, enforceable against 
the party, a** Inking founded on a valuable consideration, 
should, in strictness, be procured and abstracted (/): nor in 
such agreement sutticimt, if it do not alisolutdy bind the 
interest of the party signing it; r <j. t a title dependent on an 
agreement by a tenant in tail to l»ar his estate tail, would l>o 
imperfect (*/): s«» also would lx; a lucre agreement by a 
married woman, with or without her husband, to concur 


in respect of her interest in real estate not fettled to her 
separate use, and over which she has no general power of 
appointment 


Mwrtabow* So, if the legal estate l*> outstanding, the abstract roust 

show in whom it is vested (A); but it has been held in*r 


(b) Bat ie«, at Law, IJatulip r. 
Pmtwick, 5 Exck m. 
f , w IU *4 Viet c. 78, mc* 2, 

I * _ 



Co., 3 K. k Jo, m. 

(f ) Sm Aitat r. Ammo, io/rA, 

Ch. xvra. 1 . » { rwjmi 
M W 4 to. 

<a) uwim t, otHti, x Im m -, 
»k i wm. iv.«. u, * 4t. 

(*) Wf*m r. Grlfitk, 1 trm. BJ, 
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Equity that if the legal estate be traced to a deceased Ch*p. vm 
truateo, the abstract is sufficient, although it fail tp point s **» a ’ 
out liifl representative (i): whether the same rule would 
prevail at Law seems to be doubtful (&). 


Where an estate is sold free from land-tax, the abstract Ma*t show 
should set out the certificate of redemption, unless there is 
a condition binding the purchaser to accept less conclusive 
evidence (f). The existence of land tax, or insufficient *>W free from 
proof that it has been redeemed, renders the title bad at 
Law, if the estate is sold free from the tax (hi). Where the 
estate is sold subject to the tax, its existence need not be 
mentioned; though it is usual and convenient to specify the 
amount in the particular: a statement so made must of 
course be verified. Where it is sold free from tithe, the 
ground of exemption from tithe must be shown by the 
abstract. 


2 *rtjr, in- 
cieat *t 
Law : aemUc. 


The expression used by Lord Eldon (n) is, that the abstract f u h t ^ ,, 1 ^ ght ^ 
is complete, “whenever it appears that, upon certain acts 
done, the legal and equitable estate's will Ik? in the purchaser:” 
it was, however, suggested in the two first editions of this 
work that, at least in a Court of Law, it would not l»o suffi¬ 
cient for the abstract to show merely a future (although 
certain and early) right to the property; and that the exist¬ 
ence of an incumbrance which cannot In? discharged on or 
before the timo fixed for completion (o), would amount at 
Law to a defect of title (p): but in a modem case, where the 
vendor, who waa not bound to convey the estate by any par- 


As in case of 
mortgage 
which cannot 
*be discharged. 


fi) Aroma t. Brown, 14 Sim. 803 ; 
ArWqr t. Bank, 18 Vea. 880; and 
ms Jumpton y, Ptickcrt, 1 Coll. 13. 
(k) Am Hnmtfip v. Podwick, 5 

Each. 888. 

(t) A* o copy of the register, 
or • statutory declaration that the 

tax has not been paid for a obtain 
number of year*. 

(m) BucUnnn r. PoppUton, 4 Jar. 
K.B.414; 4O.EN.8.40. . 

(a) 8 Vet. 4W, 


\n) See (a caee depending on the 
sj>ecialty of the contract) Fontcr y. 
Uoygart, 15 Q. B. 155. A mort¬ 
gagee, we may remark, need not re¬ 
ceive his money before the day fixed 
for redemption, although previously 
tendered with interest up to such 
day : Brown ▼. Cote, 14 Sim. 427. 

ip) See JIandip v. Padwick, 5 
Each. 615 j and compare Wtbb r. 
A arts 8 Mao. k G. 701. 
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A-footfaiti Oe 
In Eqnltj. 


Title gTK»l, 
although im¬ 
mediate con* 


bte. 


ticular day, deduced a good title to the equity of redemption, 
the existence of mortgages affecting the property was held 
not to bo a defect of title; although they were not mentioned 
in the contract, and no notice had been given of the intention 
to pay them off ( 7 ). In Equity, as a general rule, mortgages 
ami other incumbrances are considered merely matters of 
conveyance (r): and this doctrine has even been extended to 
cases where the property was mortgaged to an amount con¬ 
siderably exceeding its value (*): they seem, however, to 
have been decided on the principle that the vendor had the 
legal power, if he used the necessary means, of procuring a 
conveyance; and the conclusion would, it is conceived, bo 
different, if, by reason of an agreement for the continuance 
of the chaige, or otherwise*, the vendor had no right to call 
on the incumbrancer to join in the conveyance (f). The 
equitable doctrine as to the consolidation of securities 
furnishes a strong argument against the obligation of a 
purchaser to accept the conveyance of & mere equity of 
redemption instead of an unincundiered estate (a). Lord 
Langdale observes, on the general question, “Where an 
interest is vested in a party to secure a right, the satisfac¬ 
tion of which right entitles the party who has sold the estate 
to call for a conveyance, then the court considers it a 
question of conveyance only ; but I think it has never gone 
further than that" -Vi: in which it seems to be assumed 
that the right is capable of living satisfied at the time when 
the question of title or no title arises. At any rate it may 
be considered that the title is perfect, whenever it appears 
that under the contract the purchaser either already has, or 
{ will necessarily, l*fore the time fixed for completion, be able 
to acquire an immediate and indisputable right to the legal 
and equitable estates; even although the abeenoe of parties 
( q ) Smvorq v. Vndtncocd, SJLT. L. R 4, Eq. M7. Tho 7U» mti. cl** 


Townund t. Ckawptmoten, 1 


141, Q- B. 

(') 

;t.rj.44* 

• M BUflmt ****** 

riU+ryKdU&W.lfJ.W. 

•; <«, fc,SH 0 a5O i 43«T^*>. 

f ««• » «•***■ 


17 * M Viot,, e. 78,doawt >fl«* Um 
tquitehlt right to ooptoBdaU. Tbit 
toct,a it u4tntood.it oboot to bt 
npoolod. .. 

. (*) BMMam J w W aytte, | 
But. Itl 
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or other circumstances, may considerably delay the convey¬ 
ance (y). 


cup. vm 
S«*.i 


It has, in fact, been held, that the Master, under the old Wbether 
practice, was warranted in finding that a good title was de- 
duced, when it appeared by the abstract that the vendor was 
tenant in tail in possession, and able to convey the fee simple to n ant in foil 
by an enrolled conveyance ( 5 ): thin decision, so far as it may 
tend to establish, for it by 110 means decides, that such a 
vendor is not bound at once to execute a disentailing assur¬ 
ance, and limit the fee simple either to his own use or to liis 
appointment, seenLs open to oWrvation. It is clear that his 
contract would give to the purchaser no right which he could 
enforce in the event of the vendor’s death before the execu¬ 
tion of the conveyance; which sufficiently distinguishes it 
from the case put by the plaintiff's counsel, of a contract 
entered into by a tenant for life with a power of sale: for a 
contract to exercise such a power, if entered into for valuable # 
consideration, would be enforced in Equity against the issue 
in tail and remaindermen (ft): whereas, in the case of the 
tenant in tail, the jurisdiction of Equity is expressly ex¬ 
cluded by Statute (b) : and it seems unreasonable that a 
purchaser should be put to the expense of investigating the 
title and preparing his conveyance, when the death of the 
vendor would deprive liim of the estate, and possibly leave 
him without available remedy for recovery of his costs, 
and deposit (if any has been paid). These remarks apply 
more forcibly where a future day is fixed for completion; 
before which the vendor is not bound to convey; so that it 
does not rest with the purchaser to get rid of the state of 
uncertainty by at once accepting the title and taking a con¬ 
veyance. In such a case the title deduced is not, it is sub¬ 
mitted, with reference to the terms of a contract, stipulating 
for a conveyance, in futuro, an absolutely good title; but a 


(y) As to when ft good title ia first v. Earl of VardorougA, John*. 70. 
shown, iee Shtnoin v. Skaixpeart, 17 ( 1 ) CaiUU r. Corrall , 4 Y. A C. 

BeftT. 207 ; 5 Do G. M. A G. 517; 225. 

Bridge a y . Longman 24 BeftY. 27 ; (a) Bug. Pow. 557. 

Parr ▼. Lovtgrort, 4 Drew. 177; fyt (6) 3 A 4 Will. IV. c. 74,* 47. 
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titfe defeasible in the event of the vendor's death before the 
-_ r , . time fixed for completion. 


Mots. 





(3.) As to what abut met should be furnished in various 

cases. 

If one tenant in common purchase of another, be is en¬ 
titled to an attract of their general title, if the vendor 
stipulates in general terms for the delivery of an abstract (r); 
but, in the alienee of such a stipulation, it seems doubtful' 
whether he can require more than an abstract showing his 
vendors separate title (d) 


On purchase 
of nUuimeai. 


Tenure of 


Of land Ukea 
in m change. 


T T pon the sale of lands allotted under an Inclosure Act, 
the alwtract down to the award, must lxs that of the titlo to 
the lands in respect of which the allotment was made (r): 
and when the allotment has U*en made indiscriminately in 
respect of lands held under different titles, all such titles 
must 1 m* show n by the attract (/). It may be observed that 
if the Act omits the usual clause assimilating the tenure, an 
allotment is fieehold ; although made in respect of customary 
lands: and this, notwithstanding the Act directs that allot¬ 
ments shall l>o held to the same uses, &c, as the lands in 

respect of w liich they an- allotted (y). 

o 

Where the estate has lieen taken in exchange at common 
law. or under mutual conveyances with eviction clauses, tho 
abstract must, down to the exchange, show tho titles to loth 
estates (//); unless, in the case of a common law exchange, 
(as to the future opeiation of which see 8 and 9 Viet c. 103, 
b. 4,) the estate given in exchange lias since been aliened (i), 
and the vendor can prove the alienation. 


(e) Merit r. KecrtUy, 2 Yo. & Moody. S Sfan. A Bt 57%J Mofory. 
CoIL ISA Word, 5TU.&U. 

(*) Lo*r. lam, 9 Jur. 746 ; and (y) Doty. t X«n. k Bel. 

pee Pkippt r. Cktid, 3 Drew. 709 ; 176; Doe t. B*ard,9 Ben. k Cr. 

Bropt* ▼. Oorrodt 3 K* A Jo. COS; 769. 

lDoQ.kJo.S2. * (A) Dttorft **, 1% It! » 

|e) So* 97S. > • * i Bug. 97t 

.(J) Boo m >d eonAbr KUy y. (4) 1 term. Cost, by B, fi. 
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Where the *Ut» heft been token in exchange under the Cbap. viii. 
Acte authorizing the exchange of eoclesiaetical property (i); 


8m*.$. 


or under an Indoeure Act, or the provisions of the 4 & 5 
WilL IV. c. 80 (authorizing the exchange of Common Lands,) 
the title down to the exchange must ho that of the estate under inob- 
given in exchange. Lord St. Leonards, in fact (speaking of 
exchangee under Inclosure Acts) states, that “ the title of the 
person holding the estate is the only one relating to it ” (/): 
this may be admitted if the validity of the exchange be 
assumed: but, as such exchanges, and also exchanges of 
common-field land under the 4 k 5 W ill. IV. c. 30, arc only 
authorized to be made by or with the consent in writing of 
persons having certain specified interests in lioth estates (m), 
it is conceived tliat, in such cases, an abstract can scarcely l>e 
regarded as perfect, unless it disclose at least so much of the 
prior title to the estate taken in exchange as may l»c suffi¬ 
cient to show that the transaction was within the provisions 
of the Act But where the estate has lieen taken in ex¬ 
change under the general provisions of the Commons Inclo¬ 
sure Act, 8 & 9 Viet c. 118 (n), the single title alone seems 
necessary; as the Act contains a clause making the award, 
when confirmed, conclusive evidence that the directions of 
tho Act have been complied with, ami declaring that every 


(*) 55 Geo. III. c. 147, tee a. 3 ; 
nod 55 Geo. III. c. 52» 1 Geo. IV. 
r. 5 j nod 5 Geo. IV. c. 8. See, as to 
confirmation of void exchanges, by the 
tithe commutation commissioners, 5 
A 5 Viet e. 54, s. 7. Exchange of 
charity lands held valid, although the 
consenting Bishop was a trustee of 
the charity; AtL-Gcn. v. Biakop of 
Worcester , 0 Ha, 328. 

(0 V. and P. 873. 

(«} See 4 a 5 WOL IV. c. 50, 
m. 2, *4, and 25, In which note tho 
words, “ aooerding to the provisions," 

Ac. | and 6 5c 7 Will. IV. e. 415, 
*. 35. See also 3 4 4 Vlct c. 31, s. 1, 
which, in ** *** falling within (he Act, 
makes the award conclusive evidsnoe 
tMt the provisions of the general 


Iuclosure Act, and of the 6 4 7 
WilL IV. c. 115, have been complied 
with, and that all necessary consents 
have been given ; but, query, whether 
tliia meets the difficulty in the case of 
an exchange; it would rather seem 
to refer merely to such consents as 
are requisite to the validity of tho 
Inr/oamr. 

(*) Amended by 9 & 10 Viet c. 70, 
■cc s. 11 ; and extended by 10 4 11 
Vlct. c. Ill, see ss. 4 4 6 ; and 12 4 
13 Viet c. 83, see is. 7 & 11; and 
see 14 4 15 Viet. c. 53; 15 4 16 
Vkt c. 70, as. 17, 31, 32; 17 4 18 
Viot a 97 ; 20 4 21 Vkt c. 31; 22 
4 23 Vlct a 43; and 31 4 82 Viot 
a 89. 
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Allotment, exchange, tc., specified and set forth in the award, 
■haS be binding and conclusive on all persons whomsoever(o): 
And the same may probably be the case as respecta private 
exchanges under s 147 of the Act (j>). So, also, if the title 
be described in the particulars or conditions as arising under 
an exchange by virtue of an award under an Inclosure Act, 
it is sufficient if the abstract show & title by award in respect 
of other lands and common rights, without showing the par¬ 
ticulars of the exchange: and if the agreement be that the 
title shall commence w ith the award, the purchaser cannot 
require the title of the lands gi\cn in exchange for those 


contracted to )*• sold 7 ; 


OfWUken 
b wubMngi 



Where the title dejn'inls upon an exchange under the 
1 & 2 Geo IV c 02, (authorizing the exchange of charity 
lands,) the abstract must show the title as well to the lands 
given as to the lands taken in exchange; inasmuch as the 
right of re-entry in case of eviction is expressly resen ed to 
the charity trustees ( 1 ); and it is conceived that the pur¬ 
chaser may require e\ideiicc of the land given in exchange 
having been quietly enjoyed by the chant}'. 



Under a recent Statute (*), where tho trustees or persons 
acting in the administration of a charity have power to 
determine on any sale, exchange, partition, lease, or other 
disposition of the charity (‘state, a majority present and 
voting at a meeting of their l»ody duly constituted, are to 
have full power to execute and do all such assurances and 
things as may be requisite for carrying such sale, kc. t into 
effect; and their assurances and acts are to have the same 


( 0 ) Beet 105 ; ee to evident* of 
ike Arferd, w «.U«; and — m tfl 
parti&mi by the commiaconer*, 11 
ft IS Viet. «. W, «. IS, 14, end 15 4 
y TkL <l m. 17, 81,12. 

the oamndmiemn eppeer to 
^ m tfcctoex- 

lor 

9 f *.*4 

t 7 



( 9 ) Court t. CbrroR, 4 T^^O. 

(r) See Met. 0 of Act. 

( 4 ) 22 A SS VkA a lift, a 11 
TbU mc*m mm* Bee 

thereto 14 4 17 Viet a 1S7 ; 18 4 
11 Tlet a 1S4 ; It 4 14 TUI a 114; 
814 SI Viet a lit, which eie, ** fer 

- Is * 

tfcfcl 


*89 

Tsk*. 
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e ftct m if executed by aU the trustees or administrators, 
and by the official trustee of charity lands. Where the title 
is derived under this Act, or the previous Charitable Trusts 
Acte incorporated with it, the abstract must show that all 
the statutory requirements liave been complied with. 


So where land has been exonerated from tithe by an Of had 
exchange under tho 6 k 7 Will. IV. c. 71, s. 30 (t), the 
title to the land given in exchange for tho tithe must be s£n, 
shown (u). wm. rv. , 

Tho title to terms of years attendant upon tlu* inheritance, Of «ut« 
and which are considered to have merged under tho 8 k 9 Ttuodant 
Viet. c. 112, must still l>e traced so as to show in whom they UrmM - 
were vested at the time when they Wcainc subject to the 
operation of the Act (s) ; viz , by attracting, if practicable, 
the deed creating tho terms, and the modem mesne assign¬ 
ments: these latter, however, may lie attracted very con¬ 
cisely (y): and when such deeds arc numerous and 
voluminous, it is not uncommon for counsel when settling 
conditions of sale or a contract on liehalf of a \ elidor to 
stipulate that such deeds shall la* attracted merely by giving 
their dates and a short statement of their effect, unless the 
purchaser chooses to have a full attract at his own expense. 

The Act, it may be remarked, does not appear to extend to 
copyholds, custoui&ry freeholds (c), or leaseholds (tc) : and it- 
has been doubted, although apparently without sufficient 
ground, whether the first and second sections extend to any 
hereditaments other than land ordinarily so called (i>). 

Upon a sale of land formerly copyhold, the abstract must Ofeofrmo- 
trace the copyhold title, and also the lord's title to the manor, {jjjj 1 oopr ' 
down to the enfranchisement (r): and it is suggested in a 
work of reputation that a purchaser may further require 


<i t ) Aad M l a 4 Vtot c. 54, ■. N. S. 1005 ; 1 Draw, * 8m*. 412. 
6 k 7. ' " (f) 8ug. 370. 

<«) Bm 2 a I Viol o. Of, i. St. r (i)8«Dif. Ooocb® Praa. 7ft. 
M ty* v. Emi if ttvfcra**, <«) 8ra raot 3. 
jifc*. 70, 74. An to wfcift St » ntfe* sQ D*t. CL Prae. 7* «L 

fled Urm, IN Ska* «r. Jnkti 6ft, 7 /■*. 



A 



M^T'SkMiar haying, 

enjoyed conformably -with the lifle shown the 
(d): such a requisition has never however come 
tinder the observation of the author of the present work, and 
it seems very doubtful whether if made it eoukl he insisted 
Where the enfranchisement has been effected under 


on. 


the general enfranchisement Acts, it is unnqpessary f to show 
the lord’s title (#). 



ml 

P. 

let, 1974. 

t 


Previously to the .*17 anti .38 Viet c. 78, the rule was that 
upon a sale of leaseholds, the abstract must (except in the 
case of a Bishop's lease (f )) show the lessor’s title, as well 
fta the su 1 sequent title to the term (<j ); even although the 
lessors were a coiporation, and the lease was ono of long 
standing (/*). The rule, as to the non-production of the 
Bishop’s titfefi), lested on the ground of the lease having been 
granted in a mode prescrilssl by an Act of Parliament, and 
upon the presumed notoriety arising from the use of the 
episcopal seal; ami it would seem to apply to leases grant* *d 
l»y a Dean and (’hapt«r, and jsissibly to other cases: fcud the 
general rule did not apply when the purchaser entered into 
the contract with notice that the freehold title could not be 
produced (/.); nor was it clear that the rule applied where, 
on the sale of a lease of greAt antiquity, the vendor showed 
the creation of the term, and deduced the leasehold title for 
the last sixty years ft) But now, under the recent Act, on 
the completion of any contract made after 1874, for the grant 
or rasignment of a term of years, whether original or derivar- 
tive, the intended grantee or assign is not entitled to call for 


♦ 


(J) 1 Jarm. Conr. by S. 83. V 
(e) 4 & 5 Viet. c. 35, see i. 64 of 
Act; and tee 15 & 16 Viet. c. 51, 
a. 11, 22, 33, 34, and 47 ; nod see the 
■ATinf'm a 48, et quart. And see 
seot. 10 uf 21 A 22 Viet. c. 94 ; which 
jwpcab a 11 of IS A 19 Viet. c. 51 j 
#Mft M Kerr r. PmwmM, 26 Bear. 394, 
• A CMC WBder the Co Act 1852 ; 

* imL 


r.+r*.SMmtS0 


M2 ; f/alt y. JtMf. 4 Kan. k Or. 
410 ; Clirt t, Beaumont, 1 D» O. k 8. 
897. 406 1 Galon r. P in nlyn a , S Da 
a.ft&ftUi 8-mia t, Oyrm, 7 K*. 
186. And aaa Aran* r. BuJAn, 
LE.JC. P. >76. 

(A) Parti* r.' *4*. t PH. 486 1 

’If !£• *,*&&;'* it*- <#>• 


t 'Hits 



OAr.Vtf^OI. 








m 


Thia auwtmenit,' towevar, does not CWp-Vm. 
live*; nor, in the absence of express ' 8 “ t 


*he freehold 

apply to Wttffif ftr lives; nor, in the absence of express 
stipulation negativing the right, does it preclude the grantee 
or purchaser of an Underlease from calling for the title of the 
immediate lessor. 


In a recent case at Law it was held that there is no 
difference between an agreement to grant a base and an tognot 
agreement to assign one, as leganls the liability to make a amlgn * 
good title (n). A person who agrees to let land agrees to 
grant a valid lease, just as a person who agrees to sell land 
agrees to execute a valid conveyance of it (o) 


Upon a sale of renewable leaseholds, if (as generally OfmMraU* 
happens) the subsisting lease )*c exposed to Ikj granted 
in consideration of the suriendei of the prior lease, the 
abstract must show that tlie siinendnor was the equitable 
as well as the legal ownei of the suitendered lease (p). 


If the lease be held for lives, exidenco must, of course, be Of leMesfor 

livML 

given, that the lives are in existence, and this, although 
there be a covenant for perpetual i cnew al (<y). 


Upon a sale of shares in m ines, the purchaser is not entitled Of in 
to a regular abstract of title to the mines themselves, as if "I* 0 ** 
bo were purchasing a share in the land in which they arc 
worked: but he is entitled to such ex idence of the constitu¬ 
tion of the company, and of the natuie of tlie title under 
which the mines are worked, as xx-ill show that the subject- 
matter of the purchase is what it professes to be, and that 
the proposed form of transfer will give liim a x-alid title to 
the shares (*> 

4 

<») 57 asWVlota 73, toot. 2. C. C. 291 ; HodgliMeo* v. Cooper , 9 
(h) Btronie V. Sl 7«K L. HL 3 304. 

a P. 37C; QSMfl dUd; aad «m (j) Andermm e. Biggins, 1 J. & L. 
if •dry* t. Ms, *4 3 ~t. 533. 714 

(•) Vm WUUt, la Strath A. (r) Miif t. Flight, 2 Ph. 613 1 

Jolm, wki iuprA. MS Ha 41. 

ip) Coppim v. Femykungh, 2 Bra 

V 2 



THE abstract. . 



Upon the Bale of railway or other share®, little evidence o£ 
title is needed (*). Until the seller has paid up all his calls, 
the oompany may refuse to register the transfer; but if they 
acknowledge the transferee as a shareholder, they cannot re¬ 
cover from him the arrears due from his vendor (t). It is the 
purchasers duty to see that the transfer is registered (a); but 
in order fully to protect himself from all liability in respect 
of future calls, the vendor should see that the purchaser's 
name is substituted in the register J>); for if he fail to do so, 
his name will la* put on the list of contributories in the event 
of a winding-up. In such a ease, the vendor will Ihj entitled 
to an indemnity from the purchaser, notwithstanding that 
the transfer may not have laen registered (y). 


Of pewi: 


% 

in chancel 


Upon the sale of a messuage with pews claimed* as appur¬ 
tenant thereto, the light to the pews must l»e proved, either 
by production of the faculty, or by evidence of prescription O). 
With rese ct to vats in the chancel, if the Rector allows 
seats to la* erected or placed tlieiv by the parish, the same 
seem to l»e thenceforth in the safne position as pews in tin* 
body of the church; ami to Ik? subject to the like jurisdic¬ 
tion of the Ordinary: but the Ordinary cannot interfere with 
pews occupied bv the Rector and his family and tenants, nor, 
indeed, with any lie has licensed; and he cannot introduce 


v «) Skate V. Fisher, 2 De G. A 8. 
11. 14; 5 De G M.4C. 51K3; il'yAnc 
v. Price, 3 De G. A S 310. Ah to 
■peci6c performance of a contject for 
« sale of Bharen, tide iu/rd, Cl.. XVIII. 
a. 1. 

(/) Watson v. Sales, 23 Boa*. 294. 
<«J Baylts r. Plane , 14 Q. It. 205 ; 
Walkrr v. BartUU, 18 C. B. 845, 861 ; 
In rt Ward and Utnry’s case, I*. R. 
S Ch. Ap. 431, 433. 

(*) UhephereCs com, L. H 2 Eq. 
Mil Jj. E. 2 Ch. Ap. 16; Bend's 
emst, L. R. f Iq. 80 ; Whiles on m, 
<A 86; and m Hcpkerti. QdUspis, 
L. R. 6 Eq. *9f; h. ». 8 Ch. Ap. 


764 ; Crnse *. Paine, L. R. 6 Eq. 
041. 

(y) Wynne v. Price , 3 De G. A 8. 
310 ; Hotter 1 # case, L. R. 2 Eq. M4 ; 
Bend's case, L. R. 3 Kq. 84; White's 
case, ib. 86. Sm m to tiu uaagee of 
the Stock Exchange, and their bear¬ 
ing on the contract, Orissdl r^S¥is- 
tow, L. R. 4 C. P. 33; CW#tv. A*. 
(owe, L. R. 4 Oh, Ap. I; and wide 
infrd, Cb. XVIIL a 1. 

(t) Baa, am the right to pew*, 8hal- 
ford on SUtotee, ftfc ad. p. 93; and 
Tapper r. Barnard,! Jar. U38; 13 
I* J. V. Q. B. 361; Knapp r 
8(. Mary,, WfUesden, 15 Jar, 471. 
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pews op seats into the chancel without the Rector’s 
sent (a). • ' 




ci»*p. vnr. 

Sort. 3. 


Ah to tho commencement of the title,—Before the recent Moat extend 
Act (b) t the rule was that upon a sale of freeholds, or (it is 
conceived) of copyholds or renewable leaseholds, except yctr *’ 
where the first lease was of more ifeent date, the title must 
go back at least sixty years (<•); but by the recent Act, the 
period of forty years is substituted for that of sixty years, 
subject however to the purchaser luring entitled to call for a 
title going further ljack than forty years in any case where, 
before the passing of the Act, he might have required more 
than a sixty years’ title (</). 


The title to an advowson must In* carried Wk at least One hundred 
one hundred years (r); and the attract should lie aecom- ofadvowauJ 
jianjed by a list of the presentations during the period over 
which it extcmls (/). The rule, it is conceived, is the same, 0 
whether the advow'son lx* sold ns in gross or appendant; for 
although a sixty, or now a forty, years’ title might be suffi¬ 
cient, if it could be shown that the advowson was in fact 
appendant to the principal estate*, yet the purchaser, it may 
In; contended, has a right to sec that no destruction of the 
appeiulancy, by severance of the advowson, is disclosed by 
the earlier title. • 

• 

Wc may remark here, that the word “ living” is sufficient 
to pass tho advowson; though it may lx* restrained l»y tho 
context to the next presentation (,'/). 


(a) Ayliflfe's Paragon, 486 ; Deggc's 
Parson's CoonaeDor, 17X, 6th ed. 
1703; Watson's Clergyman's Law, 
388, 3rd ed. 1725 ; NeWi Right! 
of the Clergy, 494 | Prideaux'a JXrec- 

tiona to Churchwardens, 74, 75 ; see 
1 Brown and Goold, 45, dictum per 
Lord Coke ; Ctiford y. Vkk* 1 Barn. 
A AkL 498; Mmymn y. Ckrtu, 8 
Mann. A By. 389. 

(5) 8T A 38 VkA c. 78. 

(e) Cooper y. Emery \ Pb. 888 ; 


Jludykiiiion v. Coojxr , iili tii/rrd; 
Pinch t. Mow, 18 Jur. 937 ; 19 lieav. 
500; see Moulton v. Edmond9, 1 Do 
O. F. A Jo. 246. 

(d) 37 A 38 Viet. c. 78, sect. 1. 

(e) See 3 A 4 TO IV. c. 27, 
s. 30. 

(/) Sog. 367. 

(g) Webb y. 2 K. A Jo. C69; 
on Ap. 2 Jur. N. S. 1242 ; and H. L. 
8 Jur. N. 8.1135. 




TBX.AWmCI^ 

p %\‘tJjpoto ttre sale erf a reversionary interes t , whatever may 
: be its antiquity, the abstract must go back i^offi^antly far 
to Bhow its creation; and it should also be show* that the 
estate has been enjoyed in possession* conformably with tho 
instrument which created the reveraionaiy interest (A). This, 
however, only applies to the sale of roversionaiy interests 
com mi only so called, and not to the sale of an estate subject 
to an attendant term , in such a case it is sufficient to show 
a good sixty ) ears’ (or now a forty years’) title to the free¬ 
hold, and to the possession of the term, abstracting also the 
deed creating the term , and even if tliis be lost, the loss is 
B&id to be immaterial (#' 



It wo* stated in former editions tliat upon the sale of an 
old term of year*, it is sufficient if the abstract show the 
creation of the term and a sixty years’ title to the possession, 
omitting the intermediate title, and that the absence of tho 
deed creating the term would not render the tiUe unmarked 
able (k, However, in a lucent caw.* (/), where the passage in 
the text and tho authuiities on which it is based were cited. 


the Court of Exchequer Chamber held, that & vendor of 
leaseholds, who tied need a good title for more than sixty 
years, was bound to piodiicc a lease dated in 1C06, under 
which tho property was held, there being nothing in tho 
contract to pre\cnt the purchaser frdln requiring its produc- 
tion. 



And it is conceived that in the case of the sale of an old 
term original!) created by way of mortgage, or upon trust 
Jbr raising ]>ortions or for any uther limited purpose, the 
abstract should -set out, not only the instrument creating 
the term, but also those which evidence its subsistence as m 
absolute estate : ey t a decree of foreclosure, or an assignment 
under a power of sale in the case of the mortgage tens, or , 


<*) I <*■»• by 8 . «l iMBdtftMT, , 

Ttmk M. tfi Jm*. C 8. 5 Q. B. 

lJM.Oaar^jr&0Bi IPmt ft* «,•*!*. 

m— A*.. V. k f. 



absteact. 

an aaigznfe&t A© ode of a term for raising portions. 
Numeroutt ittitAOTM occur in practice in which estates really 
held merely for the residues of old terms of this description 
have for many years been dealt with and treated as freehold; 
and their existence constitutes a source of danger to titles 
which it may often be impossible to guard against by any 
amount of professional vigilance. 


*95 


a*?, fin. 


Upon the sale of tithes held os a lay property, or of any On sale of 
other property held (as such tithes generally (m) are) under a property dt?* 
grant from the Crown, the abstract should set forth the 
original grant, and then, omitting intermediate instruments, «bow original 
take up tho history so as to show a good sixty (or now forty) * rin 
years' title (n): so, where the tithes are considered to have 
been merged by the tithe-owner under the late Acts, and 
the estate is sold as tithe-free, the eaily title to the tithes 
must bo similarly deduced (o); except in cases where the 
merger purports to have been effected by an instrument 
made with the consent of the Commissioners before the 
l*aasing of the 9 & 10 Viet. c. 7b (/>)• 


If the purchaser have agreed not to call for the legal Buies not 
estate, this will not shorten the j>criod o\er which a title estate being 1 * 
must bo shown to the equitable estate ; and it must also be 
shown that no adverse use can bo made of the legal estate. 


(4.) As to the jfrepamtion , contents, and delivery of the 


Section 4. 


abet met. Aj to pre¬ 

paration, oon- 
n f tent*, and de- * 
livery of the 

at least tho requisite age, if the \endor have one (q): but abstract, 
neither can a purchaser require, nor would the vendor’s 


Tho abstract must always commence with a document, 


(m) Tithes may be bold as lay pro¬ 
perty by virtue for redemption 

of land tax. 

(a) Pickering v. M Sherborne, 1 
Cmwtat Dix.Abr.aM4i 1 Jam. 
Cost, by ft. 49 ; Beg. 887. It is 
oonorired that sect 1 of tha 87 4 88 
Ykt, o. 78, which in tenia appUos 


only to a contract fur sals of land can¬ 
not apply to a contract for the sale of 
incorporeal hereditaments like Utbee ; 
bat ses 18 & 14 Viot c. 21, sect.' 4. 

(s) Ibid. 

( p ) See Waiter T. Bentley, 9 Ha. 
822, 682. 

(7) 2 Bog. 188, 10th edit. 
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wit h* 

I 

old dooda not 
to be ab¬ 


bot most bo 
produced if 
in vendor'* 


VHL ' solicitor be justified in furnishing an absbaot.of deeds prior 

J_ in date to that which would constitute a good root of title (r). 

Where the root of tho title, as abstracted, is insuft^pient, per 
Of (as, e.y. t in the case of a general deviso without proof of 
the testator's seisin), the purchaser may require an inspection 
of the earlier title deeds in the vendor’s possession; hut 
whether he is entitled to this, as a general rule, when a good 
sixty —or now forty—years’ title has laecn deduced, is con¬ 
sidered doubtful (*). The letter opinion, however, seems to 
be, that irrespectively of any question as to expense, and 
supposing the requisition is not precluded by tho contract, & 
vendor is 1»ound to show, so far as he can. his entire title, 
however ancient it mav I** 


Must com¬ 
mence with 
whet descrip¬ 
tion of docu¬ 
ment m * root 
of title. 


As a general nile. the first attracted documents should 
puqxat to deal with the entire legal and equitable estates in 
the property; or should at least afford primd facie evidence 
that the title to such legal and equitable estates was, at the 


date of such document*, consistent with the title as sulise- 
qucntly deduced: they should not In* dependent for their 
validity ii|H»n any pre\i«ms instrument; and should contain 
nothing raising a fair doubt whether the parties claiming 
the interests there puqmited to lie dealt with, w*crc in fact 


entitles! so to deal with them. 


Not with will 
containing 

ss? 


Thus, a general dt*\ix* in a will of real estate is an insuffi¬ 
cient root of title, there Wing nothing to show that the pro- 
peri / in question was intended to, or could, have passed hy 
it: the conveyance to the testator .should be abstracted ; or, 
if there arc no earlier deeds, evidence should bo furnished of 
his seisin at the date of his will: and even a specific devise 
is not an eligible root of title (f). 


/ 


Whiter with also, it i» conceived, a mortgage for a term of years, or 

* lease, is an improper commencement of an abstract of title 


(r) 1 Jam Cocw. by a 68; but 
▼.Bnc«ry,L.R.5g.B.218; 
***, p. 2*7.. 

Aw w. Ur*?***, 4 Dvmt. 170, 



180; Sag. 407. 

(<) 8m Parr*, iowwt 4 Draw, 
.170. 



to tho fee simple, where the vendor has earlier documents; Cb*p. VIIL 

unless, perhaps, in cases where, independently of the mere _ 4 * 

fact of the .demise (which might be attributed to a power, or 
to a mere chattel interest in the grantor), the instrument 
contains matter which furnishes a fair presumption that ho 
was the absolute owner in fee. A vendor, however, in pos¬ 
session of earlier documents, could not Ihj advised (except 
under very special circumstances) to commence his abstract 
with a lease; as it would almost inevitably lead to expensive 
discussions with the purchaser. And where a lease i> relied 
on, it is necessary, unless it expired liefore the time of living 
memory, to show that the lessee had actual possession of the 
estate (it). 

So, also, an instrument ivlird upon as an exercise of a Nor with in- 
power should ls» preceded by the instrument creating the 
power; ami the admittance to copyholds should In* preceded 
by the surrender; ami a recovery deed or a disentailing rtrument. 
ussurance, if it disclose an entail, by the deed creating the 
entail (x). 

0 

u If, however, such deed is lost, and possession has gone Except 
along with the estates created by the recovery for a con- _j oaBO f prior 
siderable length of time, and the presumption is in favour of 
the recovery having beau duly suffered," the loss of the deed, 
and want of evidence of its contents, are no objection to the * 
title (y); and the same principle would probably apply in 
the case of the absence of a deed creating a power (c); or in 
the case of the loss of ail ancient lease, on a sale of long 
leaseholds (a). 


So, if the first abstracted document contain recitals or Nor with 
other matter throwing a reasonable doubt upon the title as which throws 
respects the contents or construction of the earlier documents * 

r earlier title. 


(u) Ciarlton ▼, Woodkous t , 5 T. R 
412 ; Burt. Comp, pi 428. 

(*) 1 Jarm. Can*. by 8. 67. 

(y) Couumaivr ▼. Stwcll, 8og. 886. 


(*) See SouaiUt r. Gnennood, Turn. - 
& R 20. 

(n) nut me Frtnd r. B*cHry, L. R 
6 ( 4 . R 213, H qmr ; itpr* p. 224. - 



' 





purdbiaer may require the vendor, not only to produce 
,'W also to abstract, so much of the prior tatfe tfl may be 
‘ sufficient to remove such doubt; but, in the absentee of such 
reasonable doubt, the mere fact of earlier documents being 
recited would not entitle the purchaser to an abstract of 
them, even where lie may require thoir production if in the 
vendor’s possession or power (//): and it is sufficient to pro¬ 
duce (without abstracting) an instrument which is required 
simply “to establish a fact or negative an inference** (r). 


Need not in 

merxx with a 
docoBMBt. 


It is not f^ntlul that the origin of tho title shonld be 
shown either by deed or will; in the absence of documents 
it may lie sutlitknt to piuduce etidencc of such long unintcr- 
. rupted possession, enjoyment and dealing witK the property, 
as to afford a reasonable pi« sumption that there is an abso¬ 
lute title in fee simple But the pi oof of title by evidence 
of possession is not adinissihlo in cases where‘•documents 
funning pait of the modem title are lost or destroyed: in 
such cases the \endor must piu\e their contents and execu¬ 
tion (<] , foi which purpose, when the land is in a register 
county, a legistmsl memorial is good secondary evidence (/). 


Boeiuk in As a geneial mle, the recitals in any document which is 
abstracted as a Toot of title, should so far as it may in any 
way affect the < state comput'd in the contract, bo Ret out 
fully; even though the pin chaser may bo precluded from 
founding any requisition or objection thereon. 



The title, wh«uc\t r taken up, should be thence continued 
cither in chiunological or some other regular ordor. Where 
separate parts of the estate arc held under separate titles, 
such titles .should, of course, be traced sepcrfctely'ao long^if 
they remain distinct: every subsequent'diteumeftt^dealing 



i. Wolu, e Madd. 
site*. Cm*. by -i US and 64 ; 
Cmr.6*. 

418, • 


1 Nm. MU 


(0 Brym* t/14 * U 

Sag. as. * 

{/) Cy^wJMv4l)«0. 

Iff. ,u 

4 '* 


np.4aepuor. 



with the legA BtttU, (exoept expired leaaes, end with the cw vnt 
exceptions already referred to (p),) ahould be abstracted; for *"*•* 
instance, • mortgage and a reconveyance are not to be sup¬ 
pressed under the notion that the title has been thereby 
brought back to its original state (A) ; such may, or may not, 
have been the case ; and Ls a point to be determined by the 
advisers of the purchaser, not of the vendor. All documents DoeuMsta 
forming part of the title should lie abstracted in chief; the in 

introduction of them merely as recitals in other abstracted chiet 
instruments, (which is not uncommon, e-qieeially in the case 
of wills,) is, it is apprehended, clearly iutpropci . were it not 
ho, a copy of the conveyance to the \endor ini b'K in many 
cases, takp the place of an abstract ; Uside.s which, the omis¬ 
sion to abstract a document in chief may proceed from a 
cb'iiro to avoid noticing niatt-is of a suspicious character 
occurring in such document, but which are not noticed in 
the recital, It is convenient to intioduee, in their pro]>cr Statement* of 
places, direct statements of deaths, marriages, and other pedigree, 
matters of pedigree ; and not, as is frequently done, to trust • 
to the recitals in the abstracted documents: and in cases of 
complicated descents, &c, a regular pedigree should accom¬ 
pany the abstract. 


Docuntfciits affecting merely equitable interest give rise to 8 JH^^ ion ^ 
Considerations of greater difficulty, J.*ord St. Leonards states evidencing 
generally, that the solicitor “.should abstract every document or 

upon which the title depends, or upon which any difficulty 
has arisen ; wherever he logins the root of the title, he ought josttitelga. 
to abstract every subsequent deed” (!) this, however, it is 
conceived, must be understood to mean every document upon 
which the. puirhaoer’# title will necessarily depend. If, for 
instance, the vendor be possessed of a document declaring 
that a prior owner who purchased, apparently on his own 
account, was in fact a trustee, or, that a mortgage-debt was 
trust-money, the title of the vendor who has notice of the 

(p) Suprdy p. 204. T. C+talocky L. R. 10 Ck. Ap. 22. 

(A) A* to tKe d*ag«r tad impropriety (•) Sug. 407. 

of rappronlog ft mortgage «fte Btdtk 
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Deed whjfc 
be iiippWMd. 


trust may depend upon various instrument* which would bo 
altogether immaterial to a purchaser destitute of such notice; 
and it would, it i* conceived, 1 k> unusual, and improper, for 
the solicitor to allow notice of such a trust to appear upon 
his abstract. This, however, it must lie admitted, is, pm 
tanto , a departure from the general principle, that it is for 
the purchaser’s solicitor, and not the vendors, to judge of 
the materiality of the muniments of title: but it is sanctioned 
by convenience and universal practice. Other case* may 
perhaps occur in which a document may be, without material 
risk, suppressed; a>, for instance, where a good title is shown 
to the legal estate, and a charge, which clearly operated 
merely in Equity, has l»ei*n paid off and no trace of i^appears 
upon the suliMspient title. The difference 1>etwecn the sup¬ 
pression of such an iiwtniment and a legal mortgage is 
evident: the equitable cliaige has no ojK-ration as against 
a suliseqiiont purchaser for vnlual»le consideration taking the 
legal estate without notice: and his title, therefore, is not 
dependent on the sufficiency of the release; nor does there 
seem to lie any good reason for making a distinction between 
an equitable cliaige by deni, and a mere memorandum 
accompanying an old npiitable mortgage by deposit, which, 
except upon special grounds, is never attracted. But, in 
the ease of a legal mortgage, the purchaser’s title*at Law 
will depend (theoretically if not practically) upon the legal 
validity of the d«*cd of n conveyance, whether its existence 
}*> 1 nown to him or not. Still, even in the case of the 
equitable charge, it m eins at least probable that a solicitor 
who suppresses it, under the idea that it is unimportant to 
the title, dins so at a risk (/); and it is submitted, that such 
a course should randy, or never, he taken, in respect of an 
instrument which is so framed that it could by possibility? 
affect the l«-gal estate*; as, for instance, a mortgage or an 
equity of redemption, drawn as a conveyance with a proviso 
for redemption; and which although merely a charge in 
JSquity if the tint mortgage be valid in Law, would yet pass 


8ofi 411. 
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the legal estate, supposing it not to have been effectually 
transferred by the prior instrument 

But in a late case (l) t it was hold that a vendor was not 
justified in suppressing a letter creating an equitable charge, 
wliicli was intended to be paid off; and, also, tliat he would 
not have been justified in so doing, even if the charge had 
l>eon actually satisfied: and the Court, in commenting on the 
ttl»ove passage in the text (as appearing in the 3rd edition), 
observed that it “ must probably mean that where an equi¬ 
table charge has been discharged, it may be ad \i sable not to 
put it on the face of the abstiaet. but that he (the V -C ) 
hail no doubt that such charges oii/ht in some way to be 
communicated to a purchaser " Hie intention of the writer, 
however, was not to limit the rule in the way suggested by 
the Court: but to lay it down generally, that where an 
informal equitable charge has l»*»n satisfied, its past existence 
may, except under s|>ecinl and exceptional circumstances, be 
altogether suppressed by the vciidoi s solicitor. The strict 
ink* laid down by the Vice-('hancellor, Sir W P Wooil, 
in DrunmioUfl v. Tn«ry t and sanctioned by Lord St. 
Leonards (in), may lie theoretically coircct but its practical 
inconvenience, as much to purchasers as to vendors, is so 
great, that in practice it hail pieviously lieen nil but univer¬ 
sally ignored: nor has the practice, it is Micsed, been 
materially, if at all, affected b\ that decision Thus, to take 
a common instance, a solicitor, who is conducting a sale of 
his client’s property, frequently makes him an advance in 
anticipation of the sale, and, as a security, takes an informal 
i*quitablo charge upon the piopcity, 01 the expected sale- 
proceeds, out of which, on completion of the purchase, the 
debt is satisfied. The existence of such an incumbrance is 
seldom, if ever, disclosed. Its suppression can in nowise 
prejudice the purchaser: its introduction upon the face of 
the title would be a probable source of future difficulty and 
expense. If the rule be really as laid down in Dnuhinotul. 

</) Drummond t. Tracts John*. (») Sug. 411. 

COS, 012. 




Chap. VIII. 
Sect. 4. 


Drummond ▼. 
Tracry. 




. rat iHBiCt 

mg, the n l d u k m BeenSs^o be inevitable tUt the 
with which modem caoveyanofen have striven to 
1 fcVtrfd the unnecessary disclosure upon a fide of mere 
* Equities, has l*eon altogether a mistake;—although their 
practice, in this respect, has been sanctioned by the example 
of the Court of Chancery itself, in its own conveyancing 
transactions ;—and that every defunct equity, which, during 
the last sixty—or now forty —yeara, has affected the 
property, whether created by writing or merely by parol, 
(for there is no valid dUtinction between the two modes 
of effecting tin* same result) ought to be abstracted: for of 


course it would l»e meie waste' of time to communicate their 
past existence to the purchaser, and leave him to require the 
abstract to lx* amended Upon the whole, with the greatest 
possible respect foi the wry eminent Judge who decided 
Drum mo ml \ Turn*/, it is Mihmitted that the rule, as stated 
by the wiitci. is one which is in conformity with long esto- 
. Wished comcy&nciug usage and as such, and as being also 
based upon considerations of great practical convenience, it 
ought not lightly to la* annulled or shaken. Of course, if 
the vendor or his solicitor is especially required to Btato 
whether there are any undisclosed incumbrances affecting 
the property, the existence of such an equitable charge, if 
subsisting, must l>c divulged. It is one of the inconveniences 
of such a requisition, that it may elicit information, which 
has Won judiciously w ithhcld. 



AttolfebflHr If the vendor's solicitor, by fraudulently suppressing a 

document, damnify the purchaser, he is answerable for the 
loss, ami by a late Statute is made criminally responsible. 
By the 24th section of 22 k 2:1 Viet c. 35, a seller or mort¬ 
gagor, or his solicitor or agent, who conceals anf instrun^sat 
material to the title, or any incumbrance, from the purchaser 
jpr mortgagee, or who falsifies any pedigree, on which the 
^title does or may depend, in order to indues Both purchaser 
or mortgagee to accept the title, with intent to defirand, is 
Wnade guilty of misdemeanour, and also U*Me to an action for 
ThiAacctioa, it is conceived, o« only apply to the 


fraudulent goiwalnmnt <of til vtidyng incumbranoe; nor will 

the vendor'* soliator b* criminally responsible, if he suppress 

• # • • 

a mere equitable charge, which has been satisfied, or which no 
longer affects the title. The section plainly contemplates 
that there may be documents of title which arc -not material; 
what are, and what are not, material in each particular case 
may safely be left to the discretion of the solicitor, who, 
with the penal consequences, of this Statute in view, is not 
likely to make an omission which will prejudice a purchaser. 


The loss of a deed of a date suWsjucnt b> the commence¬ 
ment of the abstract, is no objection to the title, if, under all 
the circumstances, the clear presumption Ik* that the instru¬ 
ment, if produced, would not throw any difficult}* about the 
title (n); this doctrine, however, must Ik* applied with the 
greatest hesitation to cases where modern deeds are lost, and 
no satisfactory evidence exists of their contents (o). 


The abstract should notice all drainage and land im¬ 
provement loans (p) and other subsisting charges upon the 
property ; and should also, if the tithe has liecn commuted, 
state the amount and particulars of the commutation rent- 
charge. 


Copies of wills abstracted, (if of an at all informal cha¬ 
racter,) and of private Acts of Parliament upon which the 
title depends, should accompany tin* abstract 


It has been held at Law to l»e sufficient for the purpose of 

identification that the abstract should refer to, without con- 

# 

taining copies of, maps or plans indorsed upon the deeds (</): 
but this can scarcely be so in cases where, as now pften 
happens, a deed contains no substantive description of the 
property, but conveys it either merely, or as respects its 


(n) Mincki* Y. VoACti r & Atk. 
Coby. 3S6, b. 8 m, m to writer doc*, 
mente, Prosser T. Wa&s, 6 Madd. 59'; 
and m to the low of the lw«e under 
which the proport/ is held, Fimd r. 

BuckUy, L R. 5 Q. B. tl* •-* (in 
ejectment) Dot r. Brook*, SUU 


513. 

(o) Vidthfr*. 


t 


' (P) Vide «ipr4»fjB8; iofni, Oh. 
wet 2. 

mKtm r. SwM.^ch 


<*> See 
7M; 


Chop. VUX 
Beet A 


Am to Ion of 
modern deed*. 


Ay charge* 
should be 
noticed. 


Should be ac¬ 
companied by 
copies of wills 
and private 
Acts. 


Plans maybe 
referred to: 

but copies 
should gene- 

wily be for* 
nished. 
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And by aUte- 

rmnt of «▼!- 
brace. 


At to eon- 
lulling counsel 
.hereon on 
behalf of 
vendor. 


T able of con¬ 
trol*. 


How to be 
copied. 


Effect of non- 
deUr«7 of 


details, by reference to the plan. According to present prac¬ 
tice, a plan is generally employed, if not to define, at any 
rate to elucidate the description of the parcels: a tracing of 
it, when not sent with tho alistract, is usually famished 
upon the purchaser's request; and may, it is conceived, in 
most cases Ijc insisted on (»•). kS 

A statement of the evidence which the vendor is able to 
produce in support of the title may conveniently accompany 
the alistract; this, however, is not often attended to. When 
matters of importance an* to lie proved by statutory declara¬ 
tion, it is desirable, with a \iew to expediting business, that 
copies of the projxKed declarations should accompany tho 
attract. 

Cases not nnfrequeiitly occur of complicated titles, in 
which tin* M»licit«ir who prepares the alistract will lie justified 
in laying it lsfore counsel on Itehalf of his own client; this 
remark applies particularly to heavy mortgage transactions, 
in which considerable expense to the mortgagor may fre- 
quently Ik* saved by the deliver}* in the first instance of a 
perfect and well-verified attract. 

It not unfrequontly occurs that a heavy abstract is pre¬ 
faced by a concise analytical table of contents. The practice 
is a most commendable one. • 

An alistract may 1 k* written so illegibly, or upon paper of 
such an inconvenient size or snlistancc, as to justify the 
purchasers solicitor or counsel in declining to receive it (*). 

• 

The non-delivery of a perfect or sufficient^) abstract on 

the-Jay named, discharges the purchaser from any conditions 

* * 

(r) Aj in the imporUoce of a. plan Uin ton, bat ir* uaa*Hy pwed on 
It A»otrUining t be parcel*, see Lyk r. taxation If containing on on »v«rnge 
JHAtrdi, L R. 1 K. 4 lr. Ap. 222; olgbt, folio* per tbeet. /- re WaUH 
nod ride i*frd, Ck XVTI. •- 4. 12 Bon*. 420. 

(t) &V> Bag. 404. Abstract*, it (I) VieU tuprd, p 281 ; u to what 
appear*, oogbt iit'tarittaeii to coo I* n perfect «r ■uffletant aUtnct 
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binding hfcn tfrlftlflte objections, fee., within a specified time 
after deliwy (#) 5 J and, at Law, relieves him altogether from 
the contract (a?): in Equity, however, the purchaser will be 
bound if either he neglect to apply for the abstract within a 
reasonable time beforo the day fixed for its delivery ( y ); or 
if, upon its bring subsequently tendered, he receive it with¬ 
out objection (z ): but the wilful (a) neglect on the part of a 
vendor to prepare the abstract within proper time, when 
pressed by the purchaser to do so, will, even in Equity, en¬ 
title the purchaser to avoid the contract so soon as the time 
fixed for completion has elapsed (h ): when* the purchaser's 
solicitor intends to rely upon the non-deli vciy of the abstract 
upon the day named, or (if no day have lieen named) within 
a reasonable time before the day fixed for completion, as a 
ground for refusing to complete the purchafcC, he should 
decline to receive it; or, if forwarded to him under circum¬ 
stances which gave no opportunity for iU rejection, lie 
should at once return it, and without reading it (<). 


chip. vm. 

Bed 4, 

lUhflity Ywdci* 
the control 


Nondelivery, 
bow to bo 
taken nd- 
xnnUge of. 


Where it is important to the purchaser to complete, (if at 
all), at or about the time fixed for completion, and the ab- celling by 
strait, having been called for, is delivered so late as to render P nrckMer * 
' it doubtfril whether this can be accomplished, the most ex¬ 
pedient course would appear to be, to return it unread; 
offering, however, to receive it again, without prejudice to 
, the purchaser’s right to annul the contract, if, on investi¬ 
gating the title, it should bo found impossible to complete 
at (or within some short specified period after) the time 
originally fixed for completion. 


Upon a sale of an estate with a title registered under the 


(«) Souikby t. Hutt, 2 MyL k C. 
211; and tea JBbbrfr r. Berry, 8 De 
U. M. £ G. 221; md aee SAerm r. 
Skakepeare, B De G. M. k G. 617 ; 

Ufftrton T. frkkoUon, L. R. 6 Ch. 

Ap. 488. 

(*) Bog. 280; Berry ▼. To**, 2 
E*p. 840. n.. 

(y) Queii v. Horn fray, B Veo. 818, 
TOl, 1. 


828 ; Jonei v. Prife, 3 Amt. 224. 

(x) Sag. 261; 8mkk v. Human t, 
2 Amt. 627. 

(a) See Robert* v. Berry, 8 De 
G. M. k G. 284 ; Titley t. Tkomai, 
L. R 8 Ch. Ap. 61. 

(b) Bug. 281 ; Sdcn ▼. Slade, 7 
Vet. 205. 

(e) See 7 Vet. 278. 
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Land Begistry Act, 25 & M Viet, the abstract should consist 
of oopies of such entries upon the register as are ifeceasary 
in order to show the subsisting state of the title, as appearing, 
for the time being, upon the register, and irrespectively of 
the antecedent history of the title. Sometimes, however, 
the entries relating to the subsisting title refer to the ante¬ 
cedent entries in such a manner as to incorporate them with 
the later entries; and in such a case, of course, such ante¬ 
cedent entries must themselves also lx? attracted. 


Section 6. 

Am to Um ex 
amin&tion And 


(5.) A* to ths <s<onlnution and jxi'u*al of the alrtract. 

The purchaser's solicitor may, if he please, compare the 

ofUie alwtract with the deeds liefoic investigating the title, and 

WtMtWtobe the vendor (assuming that there is a binding contract) must 

SB’S* pay the cost> if the title prove lad (tl) ; but unless the al>- 

bofotn inTeari- stract 1* apTUUviitly defective, it is lietter to defer doing 
gntian of tit®. 11 . \ •*/ x 

until counsels opinion (if taken) is obtained upon it(*). 


Am to oon- 


behalf of par* 


A purchaser's solicitor, it is conceived, is jnimA facir 
legally justified in incurring the expense of counsels opinion 
upon the alwtract In London, perhaps, the majority of titles 
(except those of the simplest description) are submitted to 
counsel: in the country, the practice inclines considerably 
the other way: it appears, howevdr, that a solicitor ought 
himself to peruse an attract l»efore submitting it to counsel; 
and that he will l»e allowed a fee for such perusal, and also 
tho stationer’s charge for making a copy of the alotract (/). 
Titles it is believed arc constantly accepted, almost without 
investigation, merely upon the faith of their having, on 
some previous occasion, been advised upon and accepted by 
counsel of eminence. It should, however, bo rememterj** 
that the decisions of the various Courts of Law and Equity 
have a retrospective effect upon titles; so that, in estimating 
the value of a favourable opinion taken a few yean pre- 


(d) Bodgu T. 4 lAtcW* 1 
Binf. N. Cl 499. . 

W Bo*. 41). 


(/) Pros T# Aero*/*, 1 DowL P.C. 
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viously, allowance must be made for the possibility of the Chap. vra. 
title hating been sinoe rendered unmarketable, possibly un- Seot *' 
safe, by some intermediate and unexpected exposition of the 
law ( g ). It is also important to know whether the counsel gfakub 
who accepted the title did so upon an open contract, or title, 
under The restrictive influence of special conditions; and 
whether any special reasons may have existed, which would 
probably render him astute in endeavouring to take a 
favourable view of the title. It may also lx* of some im¬ 
portance to know whether the investigation was on behalf 
of a purchaser or a mortgagee. For in some respects the 
requirements of counsel arc, or ought to Ik.*, more, and in 
others they may properly lx? less, strict when advising on 
liehalf of a mortgagee than when advising on behalf of a 
purchaser. For a mortgagee who looks merely to a return 
of his money and cares nothing for tho estate or any part of 
it except so far as it is a security fur his money, on the one 
hand requires an absolutely safe title to a sufficient amount 
of property to leave him perfectly secure in all events; and if 
satisfied as to tliis, lie iuay be comparatively indifferent to 
defects in title to that which lie can afford to regard as a 
mere margin to liis security. He might, therefore, on the 
one hand, in the caso of a residential property, be indifferent 
as to k probable want of title to some particular part of it, 
the loss of which would be all-important to a purchaser, as 
destructive to the place as a residence, yet would leave an 
amount of unsightly but productive acreage amply sufficient 
to cover tho amount of the mortgage debt While, on the 
other hand, a mere shade of doubt respecting the soundness 
of the general title, which might very possibly be disregarded 
by a purchaser eager to acquire an attractive property, would 
be a sufficient reason for a mortgagee at once declining to 
advance his money. Land adjoining, or in the- immediate 
vicinity of, residential property, and which if in other hands 
might be so used as to depreciate the principal estate, will 

entering a di—nulling deed of oopy- 
hold* upon the Court Boll* within dx 
oalendar month* titer execution, may 
be died in Qla*truti«L 

X 2 


(g) The deaidon in ffoupwood t. 
Ponttr, SO Bear. 1, and followed by 
that in Gibbons ▼. Smape, 1 De G. J. k 
S. 621, MUbliahing the nooeadty for 





be purchased by the owner of each estate'in disregard 
pf groat uncertainty respecting, or even of positive. and 
serious objections to, the title. The above retterim apply 
particularly to questions as to evidence of identity Of parcels, 
and as to boundaries, and easementa. As respects mere 
pecuniar}' charges it is obvious that when an estate is*of very 
ample value, a question as to the possible existence of oharges 
of limited amount, and which would bo of serious importance 
to a purchaser, may be altogether disregarded by a mortgagee, 
who is about to advance his money upon that which even 
minus the charge is a perfectly satisfactory security. 





The abstract when submitted to counsel, should, of course, 
be accompanied by a copy of the agreement and conditions 
of sale (if any). 


Ai topemrfnf It U suggested that the most convenient plan of perusing 

abstract* (especially for those whom' experience is limited) is 
as follows ; »/;, immediately upon perusing, and thoroughly 
understanding, an attracted document, to enter it, by its 
date and parties, in the abstract book, or, which is more 
Convenient, on paper so arranged as to be readily collected 
and bound when desired; with as concise a statement as 
possible of the effect of each abstracted document, and a 
memorandum of any peculiarity which may appear ’in its 
contents, or of any deficiency in the usual statements as to 
execution, registration, indorsement of receipts, &c.; and 


then in the margin of the abstract book or paper to make 
all those queries and requisitions which would properly be 
made if the instrument in question were the termination 
of the title, except such as the early date of the instru¬ 
ment or other circumstances may render evidently unne¬ 
cessary : for instance, an estate tail has been created,—- 
the query will be, “ how has this been barred ?" a man Ac¬ 
quires within a recent period an estate in jfa—the query 
. will be, “is any wido^r dowable ?” the estate is charged 
*with an annuity,—the query will be,* is this-a subsisting 
gjtea rge f M a death or descent is fteted^-~ih|i marginal note 
llPll be, “prodjjro t'jp usual evidence adeod is not regis- 



*» <*»»*** 309 

a 

torod,—thq marginal pqij.wiU be ," mast be registered at the ch* P . m 
vundoivs expense : H in aU probability, on advancing farther 8 * ci *• 
in the abstract,, most of the queries will be satisfactorily 
answered, and many of the requisitions will be found to be 
unnecessary; and, whenever this is the case, the pen may be 
passed^lighfcly through the marginal ndte, not so as to render 
it illegible, but merely to show that it is unimportant, and 
the number of the subsequent page which supplies the 
information may be added by way of reference. By adopt¬ 
ing this oouree, or some modification of it, an interruption in 
the perusal of the abstract is rendered comparatively unim¬ 
portant ; a very short reference to the analysis is sufficient 
to show how matters stood at the time of the interruption ; 
and when the perusal is finished, such of the marginal notes 
as have not been crossed out will furnish safe materials for 
the opinion. 


Tho acceptance of a title is no waiver of objections which Acceptance of 

r • title shown by 

arc not disclosed by the abstract (/#); nor is a client l»ound by —to what it 
liis counsels acceptance of a defective title, even although 6Xt * ndl ' 
the defect appear upon the alwtract (i): if, however, counsel 
waive a requisition, and the purchaser adopt his opinion and 
deal with the vendor on that view, he cannot afterwards re¬ 
pudiate it (k). 


If a solicitor be concerned for both parties, although of Defect* in 
course bound to see that the purchaser docs not buy with a must not he 
defective title, or buy that which is in fact his own, he is not 
at liberty to disclose defects in the vendors title of which toukesd- 

* vfl Yi ta g© 

the purchaser might himself take advantage : and & solicitor thereof, 
acting in contravention of the rule has been held liable in 
an acti^for damages (Z). 


(4) (M * -Barr, 1 Mar. 57; AtL- misdescription discovered aliunde. 
Gen. V. StiwtU, 1Y.&C. 670* Ward (0 ^rcrdl r. Lord Dolton, 18 
t. 7Va4tat^l4 Sim. 62 j 8 Jur. 803 ; Ves. 505 ; Staeari r. AUixm , 1 Mer. 
McCullock ▼. Gregory, J K. k J. 286; 38 ; McCulloch v. Gregory , 1 K. A J. 

and see Bourn V. Steneon, 24 B**v. 202. 

681 • Turgua&d t. s Rhodes, 17 L. J. (*) Alexander i. Crotby, 1 J. A L. 
Ch. 830, whars th\ pundit** had 666. 

taken possssrioa, ted yet was allowed (0 Taylor r. Bladbv, 8 Bing. 
Id fteoind oa tke ground of serious N.C. 235. 
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Aatotiw (G). An to the verification of the abdixut. 

Assuming that an apparently good title is deduced by the 
°* abstract, the next matter for consideration is, the .evidcnco 
which a purchaser may require in support of it; and this 
subject naturally divides itself into two heads; rif, iirst, 
what evidence may be required of the cxistonco and genuine¬ 
ness of abstracted document*; and, secondly, what evidence 
may be required of other matters of fact. 


qnind in 
jmoi of docra 
monte nod 
fee* 


As to proof 
of private 
AcU. 


A private Act of Parliament directed to be notice! as a 
public one, is sufficiently proved by the printed copy, if 
printed by the Queen's printer (m ); and it is by an Act of 
the present reign rendered unnecessary to prove that the 
copy purporting to lie, was in fact, so printed (n); nor was 
such proof previously necessary as respects Acte which con¬ 
tained the usual clause making printed copies evidence: in 
default of such evidence, an Act should be proved by a copy 
examined with the original (o). 


Ofawirda An award under an Inclosure Act is proved by a copy, or 
domra Acts, extract, signed by the projK-r officer of the Court, if the enrol¬ 
ment have Wn male in one of the Courts at Westminster; 
or by the Clerk of the Peace for tlvj county, or his deputy, 
if the enrolment have been male with the Clerk of tin? 
Peace (/>). 


Of ooprhold 


Copyhold assurances are proved by the copies gf Court 
Roll signed by the steward; and it appears that, in strictneas, 
evidence may be required of the steward's handijpting ( 5 ), 


except, perhaps, where he is dead (r), and the document^* 


(») Baznmoiit T. Mountain, 10 Bing. 
404 . 

(•) 8 k 9 Viet. c. 113, a. 8. 

(o) 1 Jim. CdiT. by a 169; m 
to proof of old private Act, which 
bafl bom emitted ton the Parlkxnent 
Boil, m Doc t. DTfJfm, 7 So. N. B. 


333. • 

(j>) Sm 41 0«a m c.’ 106, i. SB j 
8ft 4 WDl. IT.o.87,1.3. 

(«) Mr. m Oop.*Wi Bd. p. Ml. 
(r) A nd tett my. (or tU. par. 
poM, bi ptMOMl Wtar 80 jun, 
Dtt r. Hie W, IB Jar. B7I, Q. B. 
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above thirty years old ao^omee from the proper custody («)’: chap. vni, 
such a requisition, however, when even modem copies come _ 8cct,g ‘ 
from the proper custody, is not usual, in practice, -unless 
there are special grounds for suspicion. Copies authenticated 
by the steward arc evidence, although they arc not the 
copies originally delivered to the tenant (t ); and so also are 
mere examined copies (ti ). The purchaser may, it is con¬ 
ceived, in the absence of special agreement, generally compel 
the vendor (at his own expense) to verify his abstract by the 
production of authenticated or examined copies, in cases 
where the originals arc lost, even although the steward will 
allow the purchaser to inspect the Court Rolls; probably, 
however, the rule might be different when, as may often 
happen, the vendors solicitor, by being himself the steward, 
or otherwise, is enabled to produce the original Rolls at the 
proper place for verification of the abstract, and can satis¬ 
factorily account for the absence of the original copies, so as 
to avoid any difficulty which may be raised by the doctrine 
of Whijbrtad v. Jordan (r). If the vendor be thus obliged 
to procure fresh copies for the purpose of verification, they 
will (unless he sell to another person an estate of greater 
value held under the same title, or himself retain property 
held under the same title) belong to the purchaser (.r). If a 
surrender have been by attorney, the power of attorney 
must be produced, and. evidence must be given of the prin¬ 
cipal having boon alive at the time of its being acted on (y): 
and where the power was not given for valuable considera¬ 
tion (z), inquiry should l>e made whether it was revoked 
prior to its apparent exercise : the statement of a power of 
attorney on tho Court Rolls is secondary evidence of the 
original, if the latter cannot be found (a). 

if 

(.) 8cHv. on Cop. 5th Edn. 851 ; (*) Sug. 476. 

Wynne v. TgnokiU, 1 B. A Aid. 376. (y) See caeca died 5 C. B. 017, n. ; 

( t) Drmt t. Batokcr t 14 Sim. 350 ; Sag. 417. 
and •©•now 14 A 15 Vlot 0 . 99, •. 14. ( 2 ) Which would render it lire- 

(») See Doe v. Fn mm t 12 M. A vocable, ace Abbott v. StratUn, 9 J. A 

W. 844 1 and*examined copies, not L. 808, 813 j Smart v. Sondan, 5 C. 
dgned by the rteward, do not inquire B. 917. 

•Umpe.: 5. <7. (•) Doi d. Oo***U ▼. CaptrUm, 9 

(e) 1 V. A C. 808, Carr. A P. 112. 




pvo T^Lbj the pryduofckm of the 
royecLffc); the i t hwtin g witness, 


\I)*da fcbsirmctod must be 
originals, if not lost or destroy 
or one of the attesting witnesses, (if aliva^ may, perhaps, in 
strictness be required at Law to prove tho due execution ( 0 ) j 
unless the deed be thirty years old and QOtnea from the 
proper custody (if ); but this, where a modem deed oomos 
from such custody (r), is never urged in practice except upon 
special grounds (/); and such a requisition, unless made upon 
special and sufficient grounds, would probably bo dis¬ 
countenanced by a Court of Equity. And now by the 
Common Law Procedure Act, 1 85* (*/), it is not necessary to 
prove by the attesting witness, any instrument to the 
validity of which attestation is not requisite; and such 
instrument may be proved by admission or otherwise, as if 
there had been no attesting witness thereto. When a deed 
has been executed l»y attorney, the same requisitions and 
inquiry should be made as in tho case of a surrender by 
attorney (A). Where the loss or destruction of a deed can be 
proved (#), secondary evidence may be given of its contents; 
but proof must also be given of its due execution and 
deliver}' (A) : an attested copy, however, taken and kept for 
110 years in a public office, of a deed which could not be 
found, was admitted by Lord Hardwicke as sufficient 
evidence of the original ; and he intimated that, under the 
social circumstances, a plaiu copy would have been ad- 


(M Suprd, p. 142 A* to mutilation 
of deads, and defects in tbe stamps 
Ac., rid* infrd. 

{e) Laytkoarp v. Bryant, 1 liing. 
V. C. 421. 

<«*) 2 PUL on Er. 203; Man v. 
JUckttU, 7 Beav. 93 ; Dor r. Mickad, 
15 Jut. 679, Q. B. 

(«) /.c., a place where It may 
reasonably be cxj»ected to be found, 
although not tbe me* proper plaot 
. of co Wody J Crovykton r. Blake, 12 
XL A W. 205; Dot r. PkUUpa, 8 Q* 
a U& 

(/) iVm. Coat. fyS. 179. Lord 

Is 



sufficient, in tbe abse n ce of special 
circumstaooes, on tbe sale of freehold*, 
to pro\e the doe execution of tho con¬ 
veyance of tho foe to the vendor: 
V. A P. 439; too fhosMs u v. Milan, 
1 Ssp. 134; No* v. Turner, ibid. 
217 1 but ooo also On sip v. Persy, 1 
Camp. 803. 

<p) 17 k 13 VJot a 125, s. 26. ^ 

(*) Ay**. ' * 

(•*) Am to wfetf grldonet of lam is 

Mfictont, rid* sqprk, p. 142, n. (o). 

<*> *»+ 4 Bass. 1| 

T. 8 +L t'MyL a C. 207; 
.^M^7le.XR. 

", h,V* 


A 


» t 



m 

miaaible (i):* aa, 4n ft n^tiern Peerage case, the House of cwym. 
Lord* admitted M evidence ad attested copy of a settlement *' 

dated in 1098, produced from the proper custody, and accord¬ 
ing to which possession of the estates had gone for many 
years (m). Examined copies of tho enrolment of deeds re¬ 
quired by Law to be enrolled, arc, it appears, sufficient evi¬ 
dence of tho originals; but, where the enrolment is not 
compulsory, a copy is ovidonco only as against the parties on 
whose acknowledgment enrolment was made, and their repre¬ 
sentatives (n): and the non-production of the original should 
be accounted for. The recital of a deed is evidence of its Redials of— 
existence as against all parties executing the deed containing whcn evi ‘ 
the recital, and those claiming under them, but is no evidence 


of its contents or effect luyoiid what its name and nature 
necessarily imply, unless proof be given of its loss or destruc¬ 
tion (o): an examined copy of the memorial of a deed regis¬ 
tered in a Register County is secondary evidence of the deed 
as against the parties thereto, and all persons claiming under 
them (j )); but probably not as against strangers (q). 


The enrolment or an examined copy of the enrolment’of 
any deed, executed under the provisions of the Aet^ relating 
to the Duchy of Cornwall, is sufficient proof of the contents 
and due execution of the original; although its non-produc¬ 
tion be not accounted for (r): so, too, tho office copy of hn 
enrolled bargain and sale is sufficient («). 


In a case in Ireland, by a settlement executed in 1745, 
estates were limited in strict settlement, with a power of 
revocation reserved to the settlor; tliis power was stated 




(0 H*mp w. PUUpt, 2 Atk. 541. 
(*) PiUwnlitr Petrnge, 10 Cl * F. 
95* 

(«) i Jva. Goar, by 8.170. 

(e) Buri OoUpt pt 478 H teq .; nee 
GQUU r. Abbott, 7 At k B. 78 9 ; 
BrtngUe ▼. (hod*)*, 6 Bing. N. C. 
718. 

(p) W tUat hm BtkmriO, t ICmn. 
k Gr. 107; Dot*. OUfford, t Cafc ft 


P. 4*8 ; sec Hobhou* j. Hamilton, 
1 Soh. A L. 207. 

( q) Doe v. Clifford, ubi luprb: 
AUen r. Allen, 1 Con. & L. 427, 457 ; 
but see Coliim v. Mattie, 8 Car. L P. 
50* As to memorial* of aarfgmneats 
of Irish judgments, see FiHgtem ld v. 
Ptejvrdd, 8 Q. R 69* ♦ 

<r) 7 ft 8 VM. c. 65, a 84. 

[$) 10 Anae, a 18, •. 8. 
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to 1Uve been exercised by * will dated in 1761, but of which 
neither the original nor any copy oonld be produced ; the 
estates were re-sctiled in 17G3 by a deed which recited the 
jxjwer of revocation and exercise of the power by the will, 
and* possession had ever since gone under tlik deed ; under 
these circumstances, Lord St, Leonards hold the recital to bo 
sufficient evidence of the contents and execution of the 
will (/). 

The same estates were limited in strict settlement in 1788; 
in February, lM4,thc tenant for life and first tenant in tail 
entered into articles of agnviuent to l»ar tlio entail and re¬ 
settle tlie estates to certain x|>ocitiod uses, witli a power of 
revocation: neither the original nor any copy of the article* 
could be produced, although varch liad U*en made for them ; 
they were, however, recited in the deed making the tenant to 
the pnecipe, which was dated March, 1814: in 1815, upon 
the marriage of the tenant in tail, the power of revocation 
was exercised, and the estates were re-settled, and had since 
been enjoyed accordingly: Lord St Leonards, after remark¬ 
ing tliat the articles appeared to have been voluntary, and 
that the settlement wax for consideration, held, tliat, under 
the special circumstances of the case, the recital was sufficient 
evidence of the contents of the articles (u). 

Possibly, in tlic al*>vc case, the decision might have been 
different, if, instead of mere articles of agreement, the miss¬ 
ing instrument had liceii one which affected the legal estate. 

The recital or mention of a lease for a year many convey¬ 
ance executed before the 15th May, 1841, is sufficient evidence 
of the execution of such lease; without proof of its loss ( x ): 
and In any renewed ecclesiastical lease granted since the Slat 
June, 1886, (unless in pursuance of & covenant or agreement 


(fl 


69. 




r. Or**by, 1 J. k L. 
t. Watu, S ICadd. 

• • 

v* 004*1 J.U. 


(») 4*1Vk*. «.*!,«. I 0MMIO 
Iniaad,» On. J, * S1 Ow. I, «. 8. 
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ontered into before the let of March, 1886,) the recital of Chip. vm. 
the old lease, and of the deaths, be. of the cestuis que vie, is 
conclusive evidence thereof (y). 

Where the title depends upon a deed 
married woman, under the 3 b 4 Will 
should be given of the certificate of acknowledgment having 
been duly filed (z). 

A fine should be proved by the chirograph, or an cxcin- Fine*, 
plification under the seal ( a ) of the Court, or a copy ex¬ 
amined with the original roll, and proved by the oath of the 
examiner (/>): mere office extracts, although often relied on, 
and generally received by conveyancers, are not evidence (r). 

A recovery is proved by an exemplification or an cx- Rocorcrieu. 
amimsl copy (if). 

A sealed certificate by tin* proper officer of the enrolment Proof under 

1 statutes. 

of a disentailing assurance, or any other deed or document 
enrolled in Chancery, is sufficient facie evidence that 

the same was duly enrolled at the time mentioned in the 
certificate ; and copies of all enrolments, if stamped with the 
seal of the Chancery Enrolment Office, are evidence to the 
same extent and in the* same manner as the original enrol¬ 
ments (r). 


acknowledged by & Acknowledged 
IV. c. 74, evidenoo d “ i 


So, certified copies of, or extracts from, deeds, documents, Certified 
maps, b c., deposited in the Office of Land Revenue, Records, 
and Enrolments, are admissible in every case in which the 
original would have been admitted as evidence (/). 


( 9 ) s wm. iv, c. ao, *. 2 a 9. a****, 2 m«x>. a r. wo. 

( 1 ) JoU ly v. Handeock , 7 Exch. 820. (6) Burt. Coinp. pL 487 ; Dot v. 

As to the mode nod practice of taking Rom, 7 M. A W. 102. 

acknowledgment, vidt Ch.XIII. (e) Boiler's N. P. 227. 

«. 2. - M Burt. Comp. pL 490. 

(a) Ike loae of the teal U ixnma- («) 12 A 18 Viot c. 109,«. 18,19. 

tarkl, If the document oome from the (/) 15 A 16 Viot o. 02, a. 8. 

proper ouatody; Mayor of Bcverlq/ ▼, 




% 

, -Wber* an estate has been purchased .for twenty 

years or upwards tinder a title which depends upon a re¬ 
covery which has not been enrolled, the deed {July making 


—-the-tenant to the praecipe, and leading the usee of the re¬ 
covery, is sufficient evidence thereof, as in favwr of the pur¬ 
chaser, and all parties claiming under him (p). 



The 3 4: 4 Will. IV. c. 74, a 13, provides for the change of 
custody of the Records of Fines and Recoveriea levied and 
suffered at Westminster, Lancaster, and Durham ; and makes 
extracts and copies, supplied after such change of custody, 
as available in evidence as they would have been if supplied 
in the usual way K'fore the passing of the Act; and by tho 
5 Viet. c. 32, provision is made for the enrolment, in tho 
office of the Registrar of the Court of Common Pleas at 
Westminster, of the proceedings in Fines and Recoveries 
levied and suffered in the Courts of Great Session in Wales, 
and the Court of Gnat Sc**ion in Cheshire, and for remedy¬ 
ing in certain cases defects in the original Records (/«), and 
for supplying c% idence of the tine* having been levied with 
proclamations; and as regard* proclamations, the 11 k 12 
Viet. c. 70, contains a similar provision as to fines at West¬ 
minster. 


IW of gnut ^ grant fioin the ('rown i* regularly proved by an exem- 
fraa Crown, plitkation, or celtilied copy , but if the original be lost, and 
the vendor's solicitor ascertain and inform the purchaser 
i, here the grant is enroll* d, the latter cannot, it appears, 
require a copy, but must examine the* enrolment at his omu 
expense {•). 


Of IAxoed- 

'si 1 ** 



Proceedings in the Courts of Law and Equity are regu¬ 
larly proved by exemplifications under the of tho 
Court*, or authenticated by the signature of the J«»«£je (in 
cues where the Court has do seal) (£)> »*»d proof of the 


a 


14 One. U. t tO, a 1 
8m Dm v. IMu, 26 1L AW. 

m. 


<*> 


Vk4c. W,fc 7; M 

10 . 


♦ 

r 
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ra* *6K*lcnr. 

seal or rigrahtare &ntska^ by the 8 to 9 Viet (fop. m 

c. 113(f). y - 1 - *** 

Proceedings in Bankruptcy and Insolvency are proved by An d In 
copies certified in manner directed by the several Acte (m); 
proof of the seals and signatures is rendered unnecessary by 
the 8 & 9 Viet c. 113, and also by the Bankruptcy Acte of 
1849,1861, and I860 (n). 


The fiat, (or, if the case be under the Acts of 181-9 or Aj to the 
1861 (m), the petition), adjudication, ami certificate of ap- 
pointinent of assignees, if not enrolled, ought to have l*cen 
entered on record by the vendor, ami at his expense; Mr. 

Jarman k>nsidered that thin was necessary, although the 
bankrupt was willing to join in the conveyance (/>); Lord 
St Leonards hold the contrary, and also, that sucli a 
requisition could not lie insisted on if it were too late to 
upset the bankruptcy (•/): and this seems to l>e the sounder 
opinion. 

A certificate by the Court as to the appointment of a Proceeding? 
trustee, and aa to any change in the trusteeship, is by the ruptcy under 
recent Act made conclusive evidence that the peivm named tb6 *“* Act> 
in such certificate is trustee (/) And a minute signed by 
the rtfgfctrar, or other* person presiding at a meeting of 
creditors under the Act, of the resolutions and proceedings 


(7) See last note. 

(ei) See, m to Insolvency, 53 Geo. 
IIL a 102. a 84; 7 Gea IV. a 57, 
a 76 (see Dec v. Era**, 1 Cro. k M. 
450; Doe v. Story , 7 Ad. k E. 909); 
1 k 8 Viet a 110, a 105; 5 A 6 
Viet a 115, a lli 7 * a Viet a 95, 
a 87*84 k ttVkt c. 134, a 206 : 
and u ta Boakroptoy, 6 Goo. IV. 
a 16, a 97; 1 A 2 Wffl. IV. a 56, 
a 29; 13 A 18 Vtet a 105, -• 282,’ 
**q. ; 24 k 95 Vlct a 184, m. 80S, 
et $$q.; and wo now 88 k 83 Vlct 
a 71, aa 107,108. 


(n) See 12 k 18 Viet a 106, a 236, 
not re}>ealod by the Uter Act ; and 
sec 24 A 25 Viet a 134, sa 203, 204, 
206, 207 ; 32 A 33 Viet, a 71, a 109; 
and seo General Rules 105 k 106; 
and as to tho appointment of the 
trustee being: gazetted, see note 111 . 

(o) 12 k 13 Viet a 106 ; 24 k 25 
Viet a 184. 

(p) 1 Jam. Conr. by a 97. 

fo) Sug. 542; w 12 A 13 Viet, 
a 106. a 280 ; 24 k 25 Viet, a 184, 
a 203. 

(r) 83 k 88 Vlot a 71, a 18. 
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OgjTOt meeting, ia to be received M evidence in all legal 

-- proceedings («). And any petition, or copy of § petition, 

in Bankruptcy, or any order or copy of an order, or any 
certificate or copy of a certificate, made'in Bankruptcy, 
or any deed or copy of a deed of arrangement in Bank¬ 
ruptcy, or any other instrument or copy of an instru¬ 
ment, affidavit, or document made or used in the course 
of any Bankruptcy proceedings, or other proceedings 
had under the Act, may, if any such instrument or 
copy appears to 1 k> sealed with the Real of any Court 
having jurisdiction, or purports to l»o signed by any judge 
having jurisdiction in Bankruptcy under the Act, bo receiv¬ 
able in evidence in nil legal proceedings whatever (f); and 
provision is made for the admission of scaled copies of the 
depositions of a deceased witness (««). 


As to Award* 

under tbi 
Copyhold Eh- 
frAochisemcnt 
Act 


Copies of, and extracts from, every registered award under 
the Copyhold Enfranchisement Act, 1852 (x), purporting to 
he sealed or stamped with the seal of tho commissioners, is 
evidence, without the necessity of further proof. 

A 


!>rd*r*in So, office copies of orders in Lunacy, purporting to be 

signed by the Registrar in Lunacy, and sealed or stamped 
with the seal of his office, are evidence, for all purposes, of 
such orders (j) 


Proof of by 
office copies. 


Office copies, (i c. t copies mode by an officer of a Court 
under its authority,) although not strictly evidence (c), ex¬ 
cept in the causes or matters to which they belong, are 
received as evidence by conveyancers. 


As to certified 
oopftsf of 
records under 

laavkt. 

*.94. 


Anri we may here remark, that by the 1 and 2 Viet c. 94, 
ie R<xx>rda of the Court* of Chanceiy, Excbeqjpr, Queen's 
ench, and Common Pleas, and of the abolished Court* in 


•» 1**17 VI*. *17? a*. 

W*"*-*® 7 If) U a 1« VWl «L 87, a so. 

10*. * («) But am no* 14 * 1* VI*, c. 

y M 1 *,* 11 Vkte. 5^a 4»;nd 
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Wales, C heat er , Durham, and Me of Ely, are committed to 
file custody of the Master of the Bolls; and by sections 12 & 
13, certified copies of such Records under the seal of the 
Record Office, are made evidence equally with the originals. 


vrn 
e. 


British Diplomatic and Consular agents abroad are ein- Aa to noUrUi 
powered to do notarial acts; and any document, impressed 
or subscribed with the seal or signature of any such agent, in 
testimony of such notarial act having lx*en done by or l»eforc 
him, is sufficient evidence, without proof of the seal or sig¬ 
nature (a). 


And by the Act amending the law of evidence (b) it is Aatoex- 

enacted that M whenever any l>ook or other document is of 

such a public nature as to l>e admissible in evidence on its ***** lla 15 
* Viet* c* 99 

mere production from the proper custody, and no Statute 

exists which renders its contents provcablc by means of a 
copy, any copy thereof or extract therefrom shall be admis¬ 
sible in evidence in any court of justice, or l>eforo any person 
Hour or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, provided it 
l»e proved to be an examined copy or extract, or provided it 
purport to be signed and certified as a true copy or extract 
by the officer to whose custody the original is entrusted;” 
and iTuch copies or extracts an; to be furnished on request, 
at a charge not exceeding fourpence per folio of ninety words. 


Extracts from parochial registers, purporting to be signed Aa to p*m- 
and certified by the cumte , have been admitted in evidence, regiat * nt 
without verification of his signature, or proof of his being 
the proper custodian of the registers (c). 


The probate, or (if that be lost) an official copy, is usually proof of will 
received by conveyancers as sufficient evidence of a will, 


(a) 18 a 10 Vlot c. 42 ; and soo 
also m to notarial iota, 15 & 16 Viet, 
c. 8fl, «. 22 ; Margin*! Ch. Ata* p. 
180, md o Met ailed; Tiyior, 

886. 


(6) 14 A 15 Viet c. 99, 1 .14. 

(f) Re Reddy Haiti EmUiU, 17 Jor. 
29 ; Incorrectly reported in 2 Do G. 
M. a G. 748 1 See Re Porier'% Tru if, 
2 Jar. K. & 849. 
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• u secondary evidence, in a question of to ireehold (J) 
or Copyhold («) property: however, in Borne modem Peerage 
cases, the copy of a will produced from the Prerogative Office 
was received in evidence, upon the absence of the original 
from the office being accounted for (/); and it has been held 
that, under special circumstances, & purchaser of merely real 
estate might require a testamentary instrument to be proved 
Uukr rmt in the Ecclesiastical Court (</). Now, under the recent Act to 
A< * amend the Law relating to Probates and Lettere of Adminis¬ 
tration in England (A), where a will affecting real estate is 
proved in solemn form, or where its validity is disputed, the 
heir and persons interested in the real estate are to be cited 
to appear (/); and where the will is proved in solemn form, 
or its validity otherwise decided on liy the decree or order 
of the Court, the proljato or a stamped copy of the will is 
made conclusive evidence of the contents and validity of the 
will; except in proceedings by way of appeal under the 
Act (X); and except in cases where the validity of the will 
is put in issue, the probate or an office copy is made evidence 
of the will and of its validity and contents; although it may 
not have been proved in solemn form, or declared valid in a 
contentious cause or matter (/). 



The Probate Act liook of the Ecclesiastical Court is evi¬ 
dence of the appointment of executors (m); and an official 
cx ract from such book has been usually received in 


( d) 4 Jarm. Coov. by S. 179; 
Kerkin v. Kcrlin, 18 Jur. 813. 

(r) 8criv. on Copyhold, 5tb td n. p. 
363 ; JerroUe v. Duke of .\.*rtkumber- 
land, 1 Jac. kW. 670 ; but •» Arcker 
T. SZo/r. 10 Sim. 624 ; 11 Sim. 607. 
And mo, as to the proof of a will, the 
crigipai of which is abroad or has 
bee* lost, PuUnn ▼. RcneUm, 4 Bear. 
14% and notes <4 oanre subjoined; 
1 mifm* ». Mmtmakfm, 11 Sim. 665. 

*P cittT. m ■, 


see, however, the AlU rt W i Peerage, 
2 Dow. k CL'342, wham Lord Eldon 
bold that proof must be given of the* 
actual loot or dstnrtfoo of the 


original 

(g) If added r. % 17 Bi 

im. m - • 

(&>w*n vukVir. 
ms**, a, 

(1) S«ot «1 4 . • 

(D m. . 

• <«) Cm i. * * *-, *«• 
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practice .Wlwr*. & : &» tMt of-tnaiag * title to * 
chattel reel, hpW in -trust) there is little theme of the will 
containing * specific bequest of the term which may have 
been a ss ent e d , to bf the executor ( n ); and such an e Aset 
is made eviieoee by.the 14 & 15 Viet c. 99, a 14 (o): where, 
however, * title has to be shown to a beneficial chattel 
interest, the risk of there liaving been such a bequest and 
consent renders it necessary to examine the entire will; and 
it is conceived that the purchaser may, in cither case, require 
production of the probate or an office copy. A will thirty 
years old,’ produced from the proper custody, proves itself; 
and it has been held that the thirty years are to be com¬ 
puted from the date of the will and not from the time of 
the doath (p). 


In examining tho title to a chattel interest, care should be 
taken to see that probate ha h liecn granted by a Court having 
jurisdiction. Where an executor took out prerogative pro¬ 
late, and died leaving an executor who proved in a Diocesan 
(Vmrt, the title of the second executor, as a representative of 
the original testator, was held too doubtful to l hi forced upon 
a purchaser (q). Under tho present law this question cannot 
now arise, (for the Court of Probate has the same powers as 
formerly belonged to the Prerogative Court of the Archbishop 
of Canterbury (r). 


Upon a sale by a devisee of a freehold estate, the purchaser 
cannot (e), except under special circumstances (t), require the 
will to be proved in Equity against the heir-at-law. 

It may sometimes happen that a purchaser can require the 
production of an instrument, although it forms no part of 


(») Tho douse disposing of trust 
estate* is gwssilly so worded m to 
exclude qhn ttdu mil boMm which 
the devisees la treat are nmuJJj the 


executors. 

• (o) Dormer, Mm, if C,B. us. 

(p) Man v. IMt7 Bear. 93 ; 
— Do* v. MUk+vtm *t% Q. K 
William r.'Bknd, 3 OoO. 576. 


<«) 


VOL, t. 


(r) Soo 20 k 21 Viet, a 77, s. 28. 
(«) See CoUon v. Wilson, 8 P. 
Wju. 190 s W aismaw t. Dmthess of 
Rutland, 8 Ves. 234 ; Mattnll T. 
Hunt, 2 Medd. 87 ; BsUamp t. Liter. 

*, Bog. 489 i Smitk v. HUM, 9 
Dick, 780 ; infrd, CIl XVIIL s. 4. 

to Oran t. Bastard, 8 Ph. €19; 
MtCnOook r. Ongty, 8 K, It J. 12. 

f 


Ml 

ohup/vm. 

Seel. 6. 


Ia dododntf 
title to chattel 
Interests pro¬ 
bate must be 
seen to hare 
keen granted 

&sr 


WU1 need not 
be proved in 
Equity. 


Documents 
not port of the 
title must 
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the title, and although he cannot claim an attested copy on 
completion: t.g., where property is vested in trustees, in 
* ^ to sell, with power to give receipt*, and the trusts of 
the purchase-money are declared by a settlement referred to 
in the conveyance, it is generally considered that a purchaser 
can require the production of tho settlement for the purpose 
of seeing that it contains nothing inconsistent with the 
power to give receipts, nor any other matter affecting tho 
title, but that he is not entitled to any attested copy or 
covenant for production; and the fact of his not being 
entitled to such covenant or copy, negatives, it is conceived, 
the right of any subsequent purchaser to require tho produc¬ 
tion of the settlement, unless it happen to be in the possession 
or power of the immediate vendor (u). It must, however, 
W noticed, that in a com* of f bo/av v. Emery (x), upon a 
sale by a party churning under the heir-at-law of a deceased 


owner who left a will. Sir L Nhadwell, V.-C., in reported to 
have held that the purchaser was entitled to inspect the will, 
but could not insist a covenant for its production; 

thus, apparently, deciding that he was bound to accept a 
title without the oidinarv means of proving its validity on 
a resale. 


Dr6afeneie«m In many cases, however, where the possession has Wen 

consistent with tho jutnUt fa vie title, presumption njay 
far supplied supply deficiencies in proof of the existence, or duo cxecu- 

by preaoiup- . . 

lioo. tion, of material instrunientH (y): the principle in the case 

General nd®. c / (and i n general, seems equally applicable to 

other instruments oj>eratiiig inter victm), being this, viz., that 
where theie has licen long enjoyment of any right which 
could have had no lawful origin except by deed, there, in 
favour of such enjoyment, all necessary deeds may be pre¬ 
sumed, if there be nothing to negative such presumption ( z ). 

<•0 2 Ila. 2M. M, 1 Sim. 2S5; AU.-Oen. t. FStk* 

(z) CH1 Hayea, Coov. 573. nongnd Oo^ 6 Ujl 4 C., aw p. 25 ; 
(y) 8m OLx/mtr v. Brttdltj, 1 /ac. axul aariy omm ooDeeted in JUzd ▼. 
* W. A3 Breokmt i», S T. B. *161J mmI m 

Lyomw.Mei, II M. k W. 2S5, ZkUrui v. Okm*,*) L.J. 183, V.-C. 
101; approved is Qe^fk r. Blood, % JC B. j and AtL-Gt is ▼. Hot* 

3.kL.W; jdud, 17 Bern. 990. 
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For instance, a grant from the Crown of on advowson 
(excoptod in a former grant tinder general words) has been 
presumed as against a purchaser, after an uninterrupted 
possession evidenced by title deeds for 133 years and three 
presentations (a); so, a grant of foreshore has been presumed 
front a series of acts of ownership over it by an adjoining 
proprietor (6); so, a reconveyance of the legal estate from 
trustees has been presumed, the property having for 110 
years been dealt with without reference to its remaining 
outstanding, although the enjoyment was consistent with 
the supposition of such being the case (c) : so, the fact 
of a lease having been duly executed has been held suffi¬ 
ciently proved by the production of the counterpart (tl): 
so, where copyholds were devised to trustees, upon trust 
to pay testator’s debts, funeral expenses, two annuities, 
and & legacy, ami then to convey the premises to T. W.; 
and T. W. was admitted in 1771. and a party claiming un¬ 
der him accepted an enfranchisement in 1701, the validity 
of which was considered to depend upon the regularity of 
T. W.’s admittance, a prior surrender l»y the trustees to the 
use of T. W. was presumed as between vendor and pur¬ 
chaser (#•): so, payment of a mortgage debt, and a recon¬ 
veyance of the legal estate, have l»een presumed after an 
interval of eighty years, the mortgage not lieing subsequently 
mentioned in the title d&ds, and the mortgage deeds having 
for twenty-five years been in the possession of the vendor 
and his ancestors, during which period no claim, it was 
alleged, had boen made for principal or interest (/); but the 
lapse of forty-six years from the death of a testator, and of 
thirty-nine years from the last notice of legacies charged by 
his will, haB been held insufficient to warrant a presumption 


Chaa VIII. 
BeotS. 


of grant from 
Crown. 


Of reconvey¬ 
ance of legal 


Of lease hj 
production of 
counterpart 

Of oopjhold 
surrender. 


Of payment of 
mortgage, 
and of Dooon- 
vejance. 


(«) Oil** y. Clark, 1 Jao. A W. 
159; Alt-Gen. r. Ewdmt Hoepital, 
h bi tuprd ; and see Re AUkm, 5W.R 
189. 

(b) Calmady Motet, 8 Com. R 881. 
The presumption does not so readily 
arise in the case of a Crown or public 
grant, m b the case of a grant from a 
private person. 


(r) lMary v. Waller, 12 Vee. 239; 
and see Emery t. Oroeoek, 6 Madd. 
54 ; and Xod ▼. Bacley, 3 Sim. 103. 

(d) Houghton v. Konig, 25 L. J. N. 
8. C. P. 218. 

(t) Wilton w. Alien, 1 Jac. A W. 
614. 

(/) Coots y. ScAaw, 2 Sim. A Bt. 
154. 

t a 




i m 




.1 ( 


Untkfft. 


Of 

toon of wilL 


Of 


payment (jj): so, where property w as dendied in 1586 
for 2000 years, with a covenant to oonvey the foe, if required, 
by the lessees within seven years, it was presumed, from the 
dealings with it, that the property was freehold in 1715; and 
the presumption was not rebutted by its having been treated 
as leasehold in documents subsequent to that date (A). So, 
payment of purchaso-money has been presumed after forty 
years (i): so, where a memorandum of deposit, by way of 
equitable mortgage by a former owner, is found 'with the 
title deeds, it will be presumed that the charge hss been 
satisfied or released (1) • so, after forty years' pomession of 
copyholds under a will, a surrender to the use of the will 
was presumed in an early case (!): so, the enfranchisement 
of a copyhold has, after an enjoyment of ICO years, been 
presumed e\en against the (Yown (m): so, in genera), it will 
be presumed that mesne assignments of attendant terms 
have been regularly made (#i) 



u The current of the later authorities shows that where a 
term has been assigned to attend the inheritance, a surrender 
ought not to lie presumed, unless there has been a dealing 
with the estate, in which reasonable men and men of business 
would not have dealt with it, unless the term had been put 
an end to ” (o ); but such .surrender is not to be presumed 
from a mere lapse of time (/>); not can it be presumed l>y a 
Court of Law, without the intervention of a jijiy (q) The 
Act of 8 k 9 Viet c 112, has deprived the doctrine of much 
of its practical importance it must, however, be remembered 


(y> Skie/Jt v. Hire, S Jur. 950 and 
•u Harrm v Bateman, 1 FLA K. 
448, ai to the insufficiency of the 
evidence of non-payment, out of the 
particular Undo, of interart upon 
charges whkh also affect other loads; 
H ruU iafrA. 

(A) Jrfrtjp r. Ifooto, 29 Bear. $44} 
hot aoo Piakrtt w. Packkam, L. K i 

KdUm i. 4fu»U, l Ch. R.- 
•*% JfiaSI if £-*«. « C. * 


996; but the point doe* sot seem to 
have been flip—id. 

(f) Lgford v, C& m wt 1 Vera. 195. 
(m) Mae V. /reused, 11 Boot, 260. 
(a) Earl * Sqflfcr, S W. BU. 
1848; WIM t. M fi m h, 11 Ym. 887, 
3M. *' • f 

(») FwCmH Omr ml v. IV*, 8 
C.B.SU,' frl'y 
04 MU 711, 

7M. *«MM«>** 

(g> i mj. a m 
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th*t the 5^ ft: xnfrmml application (r); and that Chip, vox 
where it agpUf*,avoqfar muat still show in whom old terms t * 

supposed to bjtyQ been destroyed by the Act, were vested on 
the day when it tame into operation; and that they were 
then attendant on the inheritance: so that the doctrine above 
referred to, of presuming the existence of mesne assignments, 
is still of practical moment. 


So, tho grant of an easement will be presumed after Of grant of 
twenty years'enjoyment (#); but, to raise such presumption, 
it is necessary to show, not only enjoyment, but that the 
party to whom the grant is attributed had power to make 

it (0. 


Land in Kent is presumed to l*e of gavelkind tenure oflindheld 
(unless shown to be disgaveiled): but the presumption may ln S mvelk,nd - 
be rebutted, by showing, from Domesday Book, that it was 
tln*n held in frankalmoign: or, in the case of a manor, 4 
(including its demesnes, but excluding the tenemental free¬ 
holds (it),) that it was held in ancient demesne; or that it 
was held by barony (x), or by great or little serjeanty (y), or 
by knight-service (s).. The appendix to a valuable work («) 
upon the Kentish tenures, gives a list of nearly COO manors 
in the county, which were held by knight-servicc : and 
which, as also tho lands formerly held of them, including 
the enfranchised copyholds, descend according to the common 
law; although most of them have been long considered to 
be of gavelkind tenure. 

(r) Vidt tuprd, p. 289. 

(«) See Dane** r. Ujdo*. dtod 3 
T. R. 169 | $md later oaem cited in 4 
Jinn. Cobt. 151. 

(I) Barker ▼. MicXanUo*, 4D.1 
Aid. 679 s m *> tfai rtatutory title 
which may U sapdwd tmdsr tho 
Acte, tad which k Independent 
of tho title which may bo acquired 
under tho onHoary dootrfno of pro* 

—atom [Wdeomi ▼. Uj**, 6 H. 

A W. 899 j Dnrkint ▼. Wrigbq/ l C. 


F. Cooper, 329), tetfr im/rd ; end no to 
tho Prescription Act hiving roper* 
ceded the necessity of presuming i 
loot grant, see Lord Westbury’s judg¬ 
ment, in Tapliny v. Jona, 11 H. 

Ca. 290 ; 34 L. J. N. S. C. P. 312. 

(n) Elton on the Tenures of Kent, 
iv 183. 

(*) Ibid. p. 197. 

(y) /*. p. 221. 

(i) lb. p, 180. 

(•) Elton, i^ri 
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So, the formalities of & deed are readily presumed; for 
' instance, sealing and delivery will be presumed from proof 
of signing, and the whole will (if thl deed comes from proper 
custody) be presumed after thirty years without any proof 
at all (6); or within that time from proof of a deooaaed sub¬ 
scribing witness’s handwriting (c): and this rule is not 
confined to deeds or wills, but extends to all written docu- 


Notwith- 


men to, provided that they purport to be thirty years old, 
and come from the proper custody (<f). In a modem case, 
the House of Lords held that a parchment writing, purport¬ 
ing to the first skin of an indenture consisting originally 
of two or more skins, and severed by a sharp instrument, 
but which came from the proper custody, was properly 
received in evidence in ejectment; and tliat the mutilation 
of a deed forms an objection rather to the value than to the 
admissibility of the evidence (»•): so, livery of seisin will lie 
presumed after twenty years’ consistent possession (/): so 
it will lie presumed that persons who have executed an 


Of 


Of appoint¬ 
ment of In- 


Of 

haring been 


award under the general Inclosure Act, were regularly ap¬ 
pointed and took the necessary oatlis (j ): so, it will bo 
presumed that an instrument, duly executed and which is 
lost, was also duly stamped (A); unless the particular cir¬ 
cumstances of the case forbid such a conclusion; as where 
the instrument lias been fraudulently destroyed by the party 
duly damped, chargeable thereon, and it can be shown to have been un¬ 
stamped when it came into his possession (i): so also tliat 
stamps, the amount of which is obliterated, were of the 
But not of right amount (k): but the Courts will not presume that 

forms have been complied with, which the Legislature, upon 

* i 

As to loss of a seal, ride tuprd, 


fat 

by 


* (l) 
p. 315. 

(c) Gresley on Er. 482. 

4d) Thyior, p. 94. f/inm, whether 
the rule Applies to a deed under the 
•ml of a corporation ? 

{*> Lord Ttimlmtou* r. Kami it, 

• • CL kl. 779,771 

{ft Bam V. Lloyd, Wfcht, 12* : And 
: eto Dm v. Omdimr 110. B. ZM. 

87. 


98 ; 2 MjL k K. 70S. 

(A) Hart t. Hart, 1 Ha 1; And see 
Hughe* t. Clark, 16 Jnr. 480, C. 
cam of a oounterpArt 1 mm; dormer 

deue ▼. Cmrrd, t Jar. JT. 8. 474 ; 18 

C.B. M. 

(0 8m*k ▼. Haley, 1 Fh. 891; md 
see Biair r. Ormoad, 1 De G. ft 8. 
4*8. .' * 

(A) Doe v. Oormko, 8 Jar. 980, Q. B. 



grounds of general policy, has made Qfwential to the validity Chap. vm. 
of an instrument; as, for instance, the enrolment under the 8 * 0t * 

Statute of Charitable Uses of the conveyance of an estate 01 
to trustees for a charity (Z): nor will the Court presume the P 0 ^; # 
surrender of a prior life estate in order to set up a recovery, 
on the mere ground that, without it, there would have been 
no valid tenant to the prtocipc (w<): and there would soem to 
be, in general, a difficulty in presuming any fact or docu- nor, smile, of 
ment which, liad it ever occurred or existed, ought to remain ° l 
on record. 


And it seems that, as a general rule between vendor and General rule 
purchaser, the latter must admit, as presumptions, all matters be- 

which, in a Court of Law, the judge would clearly direct j^ n J endor 
the jury to presume; hut not matters as to which the chuer. 
judge would leave it to the jury to pronounce upon the 
effect of the evidence (/*). 


And now, as between vendor and purchaser, under a con- llule u to 
tract made since 1874, and subject to any stipulation to the bei^jevidenoe 
contrary in the contract, recitals, statements, and descrip- 
tions of facts, matters, and ]>artu\s contained in deeds, in¬ 
struments, Acts of Parliament or statutory declarations 
twenty years old at the date of the contract, are, unless 
and except so far as they shall be proved to be inaccurate, 
to be taken to be sufficient evidence of the truth of such 
facts, matters, and descriptions. It is conceived that this 
and the other rules laid down by sect. 2 of the recent Act,. 
could not be held to apply to a case in which an option of 
purchase or right of pre-emption has been created on or 
before the 31st December, 1874, and is exercised so as to 
perfect the contract at a later date: but upon this, as 
upon some other points, the Act will probably have to be 
elucidated by judicial decision or future legislation (o). 

(l) Doe T. WaUrton, 2 B. & Aid. UUlaryj. WaBer , 12 Vet., tee p. 270; 

140 1 WriQkt v. Smythut, 10Eut, 400. tee Baldrxn y. Peach, 1 Y. k C. 453, 

(m) Penny r. Allot, 8 Jar. N. H. which, however, wii not » oeec be- 

273 ; 7 De O. M. 4 Q. 400. tween vendor end purch&eer. 

(n) Emery j. Qroood, C lUdd. 54; (o) 37 k 38 Viet,a 78.w*t 2,rob- 

wot. 2. 







, Aa respect* evidence upon matters of <sot {ether then 
documentary facta), it may, it is conceived, be laid down as' 
•a general rale, that a purchaser can, in itriotaess, require 
evidence of all facts material to the title from the date at 
which its regular deduction commences, whether snob facts 
are to be used as positive or negative proofs; that is, of all 
facts whose existence must be either proved or assumed in 
order to establish affirmatively the vendor's title, t.g. t the 
heirship of a vendor who claims by descent; and‘of all 
facts the existence of which must be either proved or 
assumed in order to establish such title merely by dis¬ 
placing the known or presumptive title of others; e.g. t tho 
failure, determination, or release of some prior estate or 
incumbrance the existence of which is either known, or 
may be presumed as lietwecn vendor and purchaser: so 
also, he iuay require a satisfactory explanation of matters 
which tend to impeach the validity or sufficiency of tho 
abstracted instruments (/*). 



Nqptfrtvri- But, as a general rule, a purchaser cannot compel the 
be required If vendor to procure evidence for the purposo of negativing 
mere poasibiJitie*; although he may require him to answer 
to the best of his knowledge any relevant question on the 
subject, and to furnish all evidence in his p osses si on or 
power (#/); * *j , where a power has been created, and there 
is no trace of its sul*equcnt execution, the purchaser, 
* although lie can require the vendor and his solicitors to 
state whether to their knowledge or belief the power was 
ever exercised, and may, perhaps, require the vendor to 
- make a statutory declaration upon the pqint, cannot, it is 
conceived, call for such a declaration by any other person; 
neither can he require the vendor to search fcr judgments 
or other incumbrances; so, neither, where thetitla eom- 
menoes with a conveyance by a person w^o oo o vsy s as heir- 
nWaw, can the purchaser require any othtr svidsooe of the 
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• » * • 4 
ancestor's intestaqj^tban such (if any) as is in U» vendor’s 

possession (*)« *#> where*a vendor is or has been married, 
the purthassr should inquire .whether any settlement was 
executed on his marriage, and, if this were the case, may 
roquire*to see the settlement if in the vendor's possession or 
power; but if the vendor cannot produce it or a copy, the 
purchaser, it is oonoeivod, must rest content with his assur¬ 
ance or statutory declaration that it did not affect the pro¬ 
perty on question ; although, as a matter of prudence, he 
should, of course, make inquiries of the wife's family on tho 
subject In (act, the general rule would seem to be, that, 
where a primd facie title is shown, the purchaser can re¬ 
quire no evidence, not in the vendor's possession or power, 
tending to nogativo any matter, the existence of which may 
not bo presumed, either from the contents or nature of the 
abstracted documents, or by the ordinary rules of Law or 
Equity. 




And it sooma that, where a jh'iht'} ftcie title is shown, 
the purchaser cannot require from the vendor a general ex¬ 
planation of circumstances which the purchaser may consider 
to W of a doubtful character, hut must confine himself to 
questions directed to the particular defect which he appre¬ 
hends: where, for instance, a tenant for life with power of 
appointment exercised such power in favour of his eldest 
child, and the father am! child then concurred in mortgaging 
the property (a transaction which is primil facie valid under 
tho authority of iPQucen v. Farquhuv (*;,) upon a suit for 
specific performance, and an examination of the vendor upon 
interrogatories, an interrogatory as to the existence of an 
underhand agreement that the child should join in the mort¬ 
gage was not excepted to by his counsel, and appears to 
have been considered unobjectionable by the Court; but a 
general interrogatory as to * what was his motive or object 

in making the appointment" was held to be inadmissible (Q. 

* c 


« 

Bat vendor 

pSZtfiZie 

title need not 
ftnnrtr more 

S-: 


{r) Su* 4W. . Bw. 1®. 

(•) 11 Ve«. MTj ad m Oockrqfl (i) Ptvm v. JWtt, 1 Dt O. k 8. 
v. I *ws V. I Wi m* It, l* 17. 

oomptrt *0 







lilt* 


And where an appointment had been made under similar 
circumstances in favour of an eldest child who joined with 
the parent* in mortgaging the estate, and upon the mort¬ 
gagee attempting a sale one of the younger children gavo 
notice to the purchaser not to complete, stating that the 
appointment was a fraud u|xm the poNver, but not alleging 
any fact in suppoit of this assertion, and did not follow up 
the notice by any proceeding, it was held, that a good title 
was shown, ami that the notice did not oblige the vendor to 
render any further explanations (n). 


When*, how e\ er, at a sale by auction by mortgagee* under 
their power, a |ierson tntitled to ndn*m made a tender of 
the principal and inti list, which was refused, and the sale 
prweded, it was heM that the purchaser, who saw the 
tender made ami refused, was Isuitul to make further in- 
quirt V 


bat hm node/ 
ipecbi dr- 

been reqnind 
to prove in 
Equity m «01 
ftlrtadvert* 
blkhndbjn 
verdict at 
Low. 


And while a will ha-1 b«n executed in favour of (tnhr 
the mistical man and solicitor of the testator, and the 
heir-at-law disput'd the will and bn Might an ejectment, but 
a venlict was gi\en for tbr defendants, it was, nevertheless, 
held by Lord Cottenham, that a purchaser could require the 
de\isees to tile a bill to establish the will against the heir (j/‘. 



It appear*, that the purchaser cannot require the vendor 
to uisclose confidential coimminication* made by him to his 
solicitors or counsel, 01 cases laid liefore counsel respecting 
the property, although the same were made and prepared 
merely on Ijthalf of the vendor, and not during a suit, or 
during a dispute, or after the threat of a suit (z). 


(«) ^rrten V PuU/ord, 2 R«v 70. 

(*) Jeulini v Jones, # Jur. N. 8. 
881. 

(?) Grorr ?, JlmMarJ, 12 Jur. $85 ; 
2 Ph. *18 ; but will bdo* c*U- 
b t kh o d . Lord Truro s*V> hi jc p»jr 
la *• nk hr mafic perform- 
1 Vt O. H. t 0. •*; ?r/rd,Ch. 


XVIII.; Ml mm VMMt. Gregory, 

3 K. A Ja 11 

(:) Pmrm ?. Pmr$t, 1 De 0. A 8. 
12 ; imfr* , Ch. XV. A 5 ; nod mm 
further m to o nnAtUntl i l oommunl- 
mtiam —U Ukm mo4mm, Mnr/mrUn 
?. Mott, L. B. 14 Eq. WO; and cmi 
Qmm dtod. 
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Where the title is derived through an heir who took pos¬ 
session upon the ground of the assumed invalidity of his 
ancestors will, which profefeod to deal with the estate, a 
purchaser may require the production of the will or evidence 
of its contents (a): so, on a sale by a devisee or party claim¬ 
ing under him, the purchaser may require the production of 
any subsequent will or codicil, or evidence of its conte nts (b). 
What the rule may be in cases where a will is known to 
have existed, but there is nothing to indicate that it pur¬ 
ported to affect the property in question, seems to lie more 
doubtful. The purchaser would, no doubt, In* entitled to see 
either the original or the liest evidence of its contents which 
the vendor had the means of supplying («•}; but if none such 
could be procured, and, after making inquiries on the subject, 
no special grounds for supposing the estate to lie affected by 
the will were found to exist, the purchaser, it is conceived, 
would bo obliged to take the title bl}. 


Cbap. VIIL 
fl. 


Whether be 
mart piodnoe 
will m nega- 
tire evidence, 
of heir's prxmd 
facie Util 


Where codicils arc refenvd to, but not abstracted, on the 
alleged ground that they do not afh*el the dcvisi* contained 
in the will, the purchaser should always require them to Ixj 
produced, in order that he may satisfy himself that such is 
the case. 


Codicils 

described 


should be 

irrodooed. 


Where the title is deduced through trusU*es or mortgagees, WUlof 
the Hill of the last surviving tnistee or mortgage!', though 


not containing any specific devise of trust or mortgage 
estates, should be attracted, and probate or office copy pro- p™WL 
duced, if it contains any general devise. It is frequently 
overlooked in the preparation of the. alistmet, that a mere 
general devise is sufficient to pass estates vested in the tes¬ 
tator as trustee or mortgagee, unless from the fonn of the 
limitations, or from the purposes to which the testator lias 
devoted the property, or from other circumstances, an inten¬ 
tion can be inferred that trust and mortgage estates should 


(а) Slcrtni v. Gappy, 2 8im. k St 
499 . 

(б) Sec and oooilder, Howard v. 
Smith, 0 Sim. 191. 


(r) See Cooper r. Emery, Haj« on 
Conv. 678, 8rd od. 

. (d) See tho remarks of Wlgram, 
V.-O, 2 Ha. 200. 



•was 


xMt pia What is sufficient evidence of adah an intention 
can, in many cases, only be aaoortainod by an attentive 
perusal of the whole wiU. It appears to have been con¬ 
sidered that the introduction into the deviae of words of 
severance will not prevent such devise from operating upon 
trust and mortgage estates (r); but the case usually relied 
on as an authority seems scarcely to warrant such a conclu¬ 
sion (J) : at any rate as respect* trust estates. 



9 


And it is the uim ersnl practice where a descent has occurred 
within a recent period, to require proof of the ancestors 
intestacy as n*pect* the property offered for sale, eveu 
although no trace of n will appears on tho title: how far 
this can in strictness U* insisbsl on (except as respects 
evidence which the \endor ma\ ha\e in his own possession 
or powir , is j>eihapx doubtful the length of time which 
may Ik* considered Mitticnnt to lender such evidence unim¬ 
portant must depend uj»on the state of the particular title . 
where an estAte has 1**en re|M*atedly sold or mortgaged* an 
interval of thirty or forty years is generally considered 
satisfactory. 


A purchaser is not cntitlid to copies of any inatruments 
which are produced merely to negative a possibility, and which 
JjJ 0, he could not hn\e compelled the vendor to produoe if they 
" •*** had not 1xx.ii in his inis^nMun 



The un-upj>oi-t4 tl statutory declaration of the vendor as to 
a matter of fact material to the title, and peculiarly within 
his own knowledge, although very often accepted in practice, 
is not such evidence thereof as a purchaser is bound to ac¬ 
cept (fj); and it must lie remembered that although statutory 
declarations by disinterested persona farm in many cases 
the only evidence available to the conveyancer, and may be 
sufficient as between vendor and purdtfMt* such declarations 


Bm 1 Jam. Wffla. SSI. m 

if) Jar pmrU *V*c**u <*Ud 1 WDK «t 
JJm uA th , a i sad (f) 


«***• 


v. 


1 Ji 


. 17 . 
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except in cate jrfcerethe general rule is relaxed by reason of 
the deaths of the declarants and of the declarations being in 
respect to tetters of pedigree, and made by members of the 
family, or being agattttt the pecuniary or proprietory 
interests of the declarants, are not evidence in hostile litiga¬ 
tion with third parties. 


Oksp. vm. 
6. 


The want of evidence of matters of fact (other than docu- proof 

mentary), as well as of the existence of documents conferring facte may be 
a title, may, however, lie supplied by presumption; and the 
rule laid down in Emery v. (Jivmuh I: f h\ as to a purchaser 
being boimd to presume whatever n judge at Law would 
clearly direct a jury to presume, applies fit is conceived) 
generally, although not universally (#), to questions of 
matters of fact Ivtween vendor and purchaser (/.). 


Thus, where, in coastruing an ancient deed, a question Eddenceof 
arises as to what passed by the terms of a particular grant, M to 
modem usuago and enjoyment for a iiuiiiIkt of years, is J^f t u “ der 
evidence to raise a presumption that the same course was **• 
adopted from an earlier jicriod; and so to prove a similar 
usuAge and enjoyment at the date of the deed (7). 


So, where, in 1801, % an allotment under an Inclosure Act 

was made to A. in lieu of four acres of common held land, pnroel*. 

• 

the (Jourt, in 1847, assumed in the absence of e\*idenco to the 
contrary, that the four acres formed pai*t of five acres and a 
lialf of common land comprised in a deed dated in 1784 (in); 
but the vendor was held liound to make inquiries on the 
subject, and to produce the best evidence in his power of the 


(4) Smf*, p. SS6 ; 6 Hadd. 04. 

(•) See 8og. 899. 

(4) See Lapiam ▼. JHkt, Kolis, 1 831; 
dtod in JLtkSammxM Marketable Title., 

397. 

(0 Bee Lord rp«Hb v. Ftnmdi, 
0 Jar. N. S. 1115 ( 7 H. X* On. 600 ; 

where the qMfltlon w* « .to what 


V‘a« included in the term “ villagu" in 
e lease granted in 1704; and eee also 
J>*h of Beaufort ?. Mayor o/Smuea 

3 Exch. 413 ; and^ee Be* v. Otkmrnr, 

4 East, 387 ; Aii. 0 fa, t. Porter, 10 

Vee. 330 ; dtt rffcvlxtu ry 

V. BrickneU, 8 Taunt. 1203 . . 

(«) H4*r. Ward, S Hv 601 



five acres and a half having formed the only ornmnonhljo 
land belonging to the allottee (n). 

oi So, >vhciv a person, whose name afid description oorresp 
with those of a person previously namod in the title, deals 
witli the property in a manner consistent with the supposition 
of the two Wing identical, such identity must, in the ahsenco 
of any reasonable grounds for suspicion, lie assumed by a 
purchase'r : this doctrine seems to lie supported by a decision 
in the case of the lira*/ ltoivny (n), where it was held 
sufficient to identify A —descriliod in the ancient reconl, as 
of B.—with a |ierson named A in the pedigree, to show 
aliunde that the lattei held land in B 

Seisin ma\ lie pn 'Uimd from facts which tend to show 
that the AiW'tor oi testator nobsl as if he were the owner 
of the promise**, < »/, the pioduction of leas4*s whicli he has 
1 granted and which ha\e Inn followed by possesion or 
payment of i»nt (/*, . or of a grant of an annuity by a 
l>eixin in posNo^inn, and which states that A. B. is the 
legal ownor of the f«< .•/ , or the production of receipts for 
rent given to persons who are proved aliunde (e.g.,by the 
production of land tax asM sMiienta, entries in parochial rate¬ 
books, Ac,, to ha\»* l«s*n in the occupation of the premises, 
or by the d»ilaiations of such occuj\ie»» that they held of 
Uh- paily in (juestion * but uu n* jiersonal occupation, although 
sufficient to rai^* a presumption of title in ejectment (/•), 
does not appear to have that eircct as Wtwecn vendor and 
purchaser (*) 


(m\ S. C , 12 Jur. 470. And 
Carm'rd v. Tart, S C 13. 245. Aj to 
the identity of lend* of err Ueiapical 
and eofleginU oorporatiooa, 2 A 3 
WE IV. c. 80 ; of enfmnchind copy, 
hokla, me i k 5 Viet. c. 85, a. 21 ; 
and 15 k 16 Vice w 51, •. 24 j end 
at kadi durged wftfc lithe^onunu. 
Ulkn • 1 Vkt a 09, 

• L 


(o) CUed HaU on Sv. 405. 

{/>) See Chrhon T. Weedhnur, 5 
T. R. 412) WhiUr. Mk, 4 Mndd. 
214; Wdeom v. V% M, 0 M. k W. 
580. 

(t) Dm t. C W rtwrf, 7AAIE. 
2S5. 

(r) Dm r. Pta/rtd, 8 Car. k V. 580. 
(a) 8eo 11 Ta 122j Hah. on Be. 
1IL 
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.hftrips of waste lying beside an ancient highway or a Chap. vin. 

• rifcK Are, together with the soil to the middle of the way .. 

of river, presumod to belong to the owner of tho adjoining 
inclosed lands (f): this presumption, however, seems to arise 
only as between such owner and the lord of the manor; 
and does not apply as between parties deriving title through 
different conveyances from a former owner of both the 
inclosed and waste land (u); and, even as against tho ltfrd 
of the manor, although it is not essential that the encroach¬ 
ment should Iw contiguous to, or have any direct commu¬ 
nication with, the adjoining enclosed lands (x), yet the 
presumption may be rebutted by the circumstance of the 
strip communicating until a common or other large piece of 
waste (#/), or by tho fact that other "trips, lying along the 
same highway but not necessarily adjoining the locus hi 
tjuo (c), arc held adversely to the landowner (o ); nor docs 
the presumption arise where the highway i" modem, as, 

( where made under tie* General Inclosure Act (fc). 

Accretions to riparian property, caused by the gradual 
action of the stream, follow in title the adjoining land. 


Seisin licing once ])roved, or presumed, will l>c presumed 
to have continued until the contrary is shown (#•). 

Intestacy is a fact which, strictly speaking, does not admit Of intwUcj. 
of proof, but is merely matter of presumption : letters of ad¬ 
ministration arc, in tho. al<sonce of special circumstances, 
recoivod by conveyancers as sufficient to raise the presump¬ 
tion ; so is a will or prolate of a will not affecting the estate 
in question, nor putting the heir to his electiou. 


(I) 1 Jarm. Conv. by S. 79, and 
cum thaw dtad ; and, in particular, 
Lord Tontcrdea'a judgment In Sled r. 
I'rUkdt, 2 Stark. 463; Dtmdy v. 
Sinpton, 6 Jnr. N. 8. 1197; I C. B. 
N. 8. 433 ; u®L in tha Exch. Ch. 7 
Jur. N. 8. 1051 
(a) White v. i/ifl, 6 Q. R 487. 

(je) Karl of Litbmn% ▼. Dam^ L. R. 


1 C. P. 250, and ride tvprd, p. 

( 5 ) Gro$e v. Wed, 7 Taunt 89. 

(-) Simpeon w Drndy, 2 Jur. N. S. 
642, in the Kich. Ch. 

(«) Doe r. JJam peon, 4 C. B. 267- 

( 6 ) Bex v. Uaifdd, 4 Ad. A X. 156. 
(e) Cockmmn r. Farror, Sir T. Jones, 
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preraned that person* who b%v* acted la 
duly appointed thereto (4). 


U 


, So, It will be 
cttdal capacities 

So, the statutory presumption that the person last entitled 
to land was the purchaser, and the stock of desoent under 
the late Inheritance Act, will hold good as between vendor 
and purchaser (r). It has been observed, in a valuable work 
upon evidence (/), that the presumption cannot safely be 
relied on l»y the conveyancer, because it might, after com¬ 
pletion, be shown in litigating the title that sudh owner had 
not purchased but inherited tho land, and that the vendor, 
though the heir of the immediate, was not the heir of the 
more remote ancestor: this, no doubt, is true; but in firry 
case of jnvmnujttion there in likewise a risk of tho conclusion 
being shown to l»c unfounded. And in a late case it haA 
been decided, that until some proof to tho contrary is ad¬ 
ducts 1, a vendor may rely on the statutory presumption, 
without any obligation to produce affirmative evidence in 
his possession; though he is lxmnd to disclose matters 
within his own knowledge which tend to rebut the presump¬ 
tion y). 

Thus also, <to come to matters of pedigroej it is a general 
presumption of law that a child bom in wedlock, even a 
day after the marriage (A), is tho child of the husband : ami 
this, although the parties have separated by voluntary agree¬ 
ment (i), and the wife )>c living in ululteiy (A): but the pre¬ 
sumption docs not anno in the case of a child bom after an 
interval, exceeding the usual period of gestation, since the 
dab* of aditoree A mentd d thoro (/); or, it is imagined, since 

402. 

(A) 8et Co. IML Ui a 4 

(i) 4 Jt Om* V. SL Mar. 

lMtin 

(*) *"9 v. MjLaK 

$4$; Mmk V- A*-, * VL * F. 
Iff; lW*v t 

m 11 %i fU /■ ui i c —a y 

*****144 

May ^ 9mv f. 8L Mar- 


(J) See, u to Jnoloeurw Commit* 
lio&ert, Cammn'/rr Strvdt, 6 Sim. 
87, S3; 2 M>L * X. 70S; at to 
ChardnranSeiu, Gannll v. I’Uing, 9 
Jar. 1031, Ex. j m to Charity Troa- 
tMC, .4* Oen v. ZtoJ/o*, IS Bear. 
141. 

* (f) Bee t * 4 WHL IV. e. 104, 
” l north**. C*4+bm, IRtE 
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tho commencement of the suit in the Ecclesiastical Court 
The ordinary presumption is not to be rebutted by circum¬ 
stances which create only doubt and suspicion; but it may 
W wholly removed by proper and sufficient evidence, showing 
tliat the husband was, 1st, incompetent; 2ndly, entirely 
absent at the period during which the child must in the 
course of nature have been begotten ; or 3rdly, only present 
under such circumstances as afford clear and satisfactory 
proof tliat there was no sexual intercourse (n«): and it also 
seems that where the interview Wtwcen the hutdiand and 
wife has not been such as to raise an invsistihlc presumption 
of the fact of sexual intercoms*, the subsequent conduct of 
the parties may lie referred to for the puqxise of establish¬ 
ing tho fact of non-intercourse; #•;/•, the circumstance that 
the wife who was living in adultery concealed the birth of 
tin* child, tliat the husband acted up to his death as if 
no such child were in existence, and that the adulterer 
aided in concealing the birth and subsequently reared and 
educated the child and left it all his property by his 
will the old doctrine of qaatvor maria has Wen long 
exploded (o). 


Tlie evidence ami declarations (if the lmslmnd and wife 
are inadmissible for the puqsi.se of establishing the fact of 
non-intercourse (##\ It seems ts» have Wen considered that 
the rule is limited to this—that a married couple shall not 
Ije admitted to prove that they have had no connexion afire 


in) Per Lord Lan^dale, in /fur. 
prove v. Harymrr, 0 Boar. p. 555. 
Hi* LonUhtp put* another cam, r z., 
that of M the entire absence of the 
hiuband, ao at to have no inferooo**e 
pr communication of any kind with 
the mother but this seem* to be 
an nnnaoeeaary eg tendon of what ia 
above stated as the sooond propo¬ 
rtion. 

(a) Morrii v. Daria, 5 CL k F. 168; 
Sage and Soh Baron y , 1 H. L. 0. 607; 
and see Bury v. PXMpoi, S MyL k K. 
840 ; Clarlr v. Maynard, 6 Had. 864; 
Rt Mnday, 17 Bssv. 629; Loyyt v 
▼ou l, 


Edmond*, 4 W. 11 71 ; 26 L. J. X.8. 
Ch. 125 ; Ptnve* v. /Unity, 2 P. U. k 
8m. 145. 

(«»> Set- PcntMI v. PendrtV , 2 Stra. 
025 ; ami *ee, on the ^neral subject, 
Banbury Pm aye rote, 1 Sim. k St. 
153 ; M arii v. Par**, 5 CL k F. 
262 ; Hub. on Ev. p. 393, rt taq. ; 
Sayt aud ScU Barony, 1 H. L. C. 
607. 

(j>) See Hub. on Ev. 382, 888; and 
ace 5 CL k F. 221; Patckett t. Uolgote, 
16 Jut. S 08 , V.-C. K. B.; bat mo also, 
Hkryrart v. Haryrart, 2 Oar. 4 Kir. 
701. 

% 


Chap. VIII. 
Sect. 6. 

• 

Ifow rebutted. 


Declaration 
of husband 
and wife inad¬ 
missible. 
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nuuriage, and that the issue born in duo time after marriage 
is spurious ( 9 ) ; but the principle seems to apply equally to 
a case where it is sought to establish thtf illegitaiuacy of a 
child conceived Wforv, but Iwm after, the marriage, by 
proving from the admissions of husliand or wife their non- 
intercourse at the time of its conception; and in ono case the 
Court refused to allow the wife to lie asked in cruas-examina- 
tion, whether lier h us) and )md. or ha 4 l not, access to her 
liefore mamage (#•). 


So, where evidence of marriagi* cannot lie procured, the 
deficiency may lie supplied hv presumptions, arising either 
from cohabitation preceded by the usual preliminaries of 
marriag**, or by the conduct and IndtAviour of the parties 
during cohabitation, and by the general reputation of the fact 
of marriage (*): for instance, in the case* of tho Romomtuon 
Earldom and Sfajfofl /{•irony (t the execution of marriage 
articles, and the grant of a Royal licence to tho intended 
husband to marry bis brother's widow, were respectively 
admitted as raising a presumption that the subsequent Co¬ 
habitations had been preceded by marriage : ho, in the case 
of the S*iyr on<1 Sri #• irony 'i»), the fact of the cohabiting 
parties having visited with families of ns*pectability was 
successfully relied on as raising a presumption of marriage: 
so, in Loiil Ocltiff rrr'rt «•#/*> V), the Ijaptisin of a child as if 
legitimate wan held to raise a like presumption: but where, 
as in Scotland, un*n* consent will constitute marriage, coha¬ 
bitation, if in the U'ginning illicit, will continue to bear that 
character, unless it )*? clearly clianged by the parties (y) : * 0 , 
in the 8hsW'xbury Peerage chap (;), where it wan ncceaaary 
to prove a marriage lietween W. T. and M. D., and, in the 
absence of a certificate, the will of M. D.'a uncle was pro¬ 
duced in these words, " All this I give to my nephew W. T., M 


<f) Jmon. t. Amo*., 22 Beer. 481, 
481 

.* (ri Am*. t. A***., 28 Bmv, 278; 
22 Bmv. 481. 

(.) In to Him* 2 K. a 970. 

01tod la H»k m It. p. 237-; 

M, In d i otwt, Do r », Otter- 

• •• 


brook, 4 Q. B. 406. 

< U) C Mod fa Hub. on K t. p. 247. 
(*) [A Scotch (**■«• com) Hob. 
am Kt. 242. 

(jO LopJff t. Grkroon, 1 H. L. C. 
428, 50* 

(t) 7H.L.C1 \ % 
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tlie production of the Act book from Doctors' Commons 
"ranting administration to 44 W. T., nephew, minor, and 
legatee," was held sufficient to raise a presumption of mar¬ 
riage between W. T. and M. D. 

Decisions, on such points, in Peerage claims, arc, it may 
he remarked, of higher authority l>etween vendor and pur¬ 
chaser than similar decisions, even by the House of Lords, in 
adverse claims to property ; inasmuch as, the claimant of a 
Peerage, like a vendor, is required to show not merely a 
letter title relatively to some other, but to show that the 
title is absolutely ami exclusively in himself (a\ 

So, the mere fmlom of marriage l*eing proved, the Law 
raises every possible presumption in favour of tin* existence* 
of circumstances essential to its validity Ok : but the Court 
will not presume a marriage according to the Ir.r /#*•# 1 h- tween 
persons living in the midst of an uncivilized community, 
unless first satisfied with the evidence as to the laws And 
customs of the natives in that resjx-ct (c). 

By tho Legitimacy Declaration Act 1S5H (#/); any natural 
lsirn subject of the Queen, or any person whose right to l>e 
deemed a natuml bom subject, depends wholly or in part 
on his legitimacy, or on the validity of a marriage, being 
domiciled in England or Ireland, or claiming any real or 
personal eatatc in England, may petition the Divorce Court 
for & decree declaring that he is the legitimate child of his 
parents; or that tho marriage of his father and mother or 
of his grandfather and grandmother was a valid marriage; 
or that liia own marriage was or is valid; and power is 
given to tho Court to determine the question of legitimacy, 


(а) See Hub. no Er. 63. 

(б) Pun y. Pirrt, 2 H. L. C. 331 ; 
JhtmonM y. Dvmontel, IS Ir. Eq. 27; 
Harruo a y. Oorp. of Southampton, 4 
De O. M. k 0.1S7 ,* Taylor, 169: and 
bm m to coaMut, JU Birth, 1 Boev* 
35S; fity. v. St. Mary MaydaUn, 2 
¥1. a B. eo9 


(<•) Armitagt V. Aroutayr, L. It. 3 
Eq. 343 ; and tee further on thii tub- 
jeot, and aa to marriage* enUtied to 
the priYikfe of neewrity, Jh Mirny y. 
Smith, 2 Hagf. S71; Bright*. H. 4b 
W. 418. H «* 

(d) tfk 22 Viet a 93. 


Chap. VIII. 
Beet. 6. 


Presumption 
at to validity 
of marriage, 
the/arinm 
Wing prr.ved. 


Aa to the 
legitimacy 
Declaration 
Act 1853. 



or of the validity of any such marriage: but Ha decree is 
not to prejudice the rights of persons who are not cited, or 
to have a valid effect if obtained by fraud dr collusion. 


As between vendor and pure! laser, no presumption of 
death arises from the more fact of a person having been 
unheard of for seven years (c); nor can any precise period 
be fixed upon which will raise such a presumption; but 
every case must depend upon its own particular circum¬ 
stances : for instance, in a case like that of the Prttidrnt 


steam vessel, never heard of after setting out to cross an 
open ocean like the Atlantic, the Touris would probably at 
the end of seven years presume the death of all parties on 
board, even as !*• tween vemlor ami purchaser (/); while 
they might hesitate, even after a very much longer period, 
to come to the >niiie conclusion, lietwoen vendor and pur¬ 
chaser, in the case of a vessel supposed to have been lost in 
navigating an ocean. thickly studded with islands, like some 
ports of the Pacific. * 


There have lieen many divisions upon the alcove point 
as la*tween adverse claimants to property: for instance, tho 
mere aWnce beyond seas of a mortgagor for thirty years 
without tiring heard of, was, in an old case, held sufficient 
to entitle the heir to nsleem (;/); so, as between parties 
claiming under a will, the death of the legatee has been 
presumed from alisencc in America without tidings or reply 
made to advertisements for twenty-two years (A); so, in 
Cuthfjcti v. Pu frit r (#;, where a fund was set apart to 
answer an annuity to a native woman in India, of whom 
nothing hail Wn heard since 1815, Lord Cottenbam, in 
1837, ordered payment of the principal to the party entitled 
qytbjatt to the annuity, without requiring any security to 

J p fiiii d ( l ); ho, in Doidry v. Winfield (1), (an administration 

fl*. {i) Huh. in ». 179 ; m to eridanoa Abr. 414. 

inquiry, ae« Dot 1 . And met, (4) JhfA t. 3ahr, $ 81m. 443. 

%0,A7M. (OIPklN. 

(/(ftewwr.^mr. (*)tn.Mp»o. 

$C.,0. nr. • '* <0 H Km. t7f i mi tm W»tm >». 
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suit,) Shad well, V.-C., presumed the death of a legatee who, chap.vm. 
when of the. age of seventeen, had deserted his ship at one 8ict 6 ‘ 
of the Sandwieh Islands, and had not liecn heard of for 
twelve yean: and in a modem case his honour * ordered 
payment out of Court of a siun of money to the adminis¬ 
trators of a person who luul gone to America and had not 
been heard of fbr seven years (w): but the Court will 
require ovidenco of all practicable inquiry having been 
mado (u): and has refused to act on. the common pre¬ 
sumption when circumstances rendered it improbable that 
the absentee, if alive, would have communicated with his 
friends (o). 

The value of the lioii-rcceipt of iiitclligciici* of a )x*rsoii of 

who lias gone abroad, and has not l**cii heard of for several raUngpro- 
years, and who cannot be presumed to have perished l»y JJJJJjJ* 011 of 
some casualty, as the foundering of a vessel in which he is 
known to have been a passenger, must de]snd ujx>n the : 
s| >.*cW circumstances of each case; as, c.y., the duration of 
his absence, and whether it can lie satisfactorily explained 
or not—the nature of the last communication received, and 
whether the previous communications were frequent or in¬ 
termittent—the station in life of the missing person, and 
the degree of relationship or intimacy subsisting lietween 
him am) the persons # with whom he was in the habit of 
corresponding. In many cases the mere non-receipt of 
tidings for a period of seven years is wholly insufficient to 
raise the presumption; and in all cases the evidence of 
those who arc interested in proving the fact of death must 
be received with hesitation. 

We may here remark, as connected with the present Proof of death 
subject, that by the 13 Ch. II. c. C. s. 2, if a person for ^L*****' * MC 
whose life an estate is granted goes abroad, and there is no 

(a) Dummwt v. Bon Uk i—, 5 Jar. In rt Lgford, 17 Jar. 670. 

958 ; and tea Wkitiow r. Ddworik, («) fivxde a v. llemderwon, 9 8m. & 

2 8m. A 0. 85, in which, howarar, G. 880 i m /n n JMo, 15 Baar, 
than wro .pedal cdronortancaa. 507. 

(a)./a ft CVted, 1 Di% 985 j *m 
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TUI ■ufficient evidence that he is 

_ commenced for the recovery of the lands by the lessors or 


, the judge, in any action 


reversioners ( p), shall direct the jury to'give their verdict 
as if the person remaining abroad were dead: and by the 
rtadw*Sca of (j Anne, c. 18, «. 1, a reversioner or remainderman mav, by 

pi nt * * 

proceedings in Chancery, procure the production of tenant 
for life or erdui que vie (q). 


rwt m mftk m As respects the time of death, the presumption, in cases 
d« oUl of adverse claims to property, used to l»e that the al men tee 

died at the end of the first seven years after he was last 
heard of; unless there were special circuinstances for raising 
a presumption, tantamount to proof, of death at an earlier 
period ; a 4 *, <•«/. the fact of the party when last heanl of 
being in a bad state of health, and having arranged to return 
to his friends in six months (r); or the state of weather 
succeeding the departure from j>ort of a ship which is never 
afterwards heanl of (*). In Ohihwney v. St il well (t), a mate 
in the last Arctic Expedition under Sir John Franklin, which 
was never heanl of since June. 1H4.1, was, after considerable 
hesitation, presumed to have survived his father, who died 
in January, 1830. There was evidence that about forty of 
the expedition, which originally consisted of 133, were seen 
by Esquimaux in the month of April or May, 1830; and it 
was considered prul*ablc that this lliate, who was a strong 
active young man, was among the number. In Doviry v. 
11 inficM ('/). the Court, in the absence of any special cir¬ 
cumstances, presumed that the legatee, a sailor, who had 
left bis slop in the spring of 1832, died before the death of 
the testator, which occurred in September, 1833; and the 
legatee’s share was paid over to other parties on their giving 
security to refund : so, in Cuthbcrt v. Purricr(x) t the Court 


(p) Tbi* ku been held to include 

(?) Am to mode of prooedve, tee 
IMoD, ISO, a $ej. 

(r) WfUtr v. BMmmr, II Yea 
M5;BfZ*W,17*dor. 170. 

(i) MNdv.MlY.4C. C.C. 


117. 

(I ) 13 Bee*. 358. 

<e) 14 Sfaa. 577. 

(r) 5 Flu 199, mprtf / sad ere 
Orimll >. mV** 9 Jar. 999, Y.*C. 
K. B.; WOtadk f. Farcfaur, t Jar. 
HI, V.-C. B. ' 
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ordered the entire accumulations of the annuity, from the Chap, viil 

tunc when the annuitant was last heard of, to be paid over _ 

to the party entitled subject to the annuity, on his giving 
his bond to refund: but these decisions cannot be reconciled 
with the later authorities (y) which in effect lay down, first, 
that although a person who has not been heard of for seven 
years is presumed to be dead, yet, in the alwencc of special 
circumstances, there is no presumption from that fact as to 
the particular period at which he died ; secondly, that a 
person alive at a certain period of time, is to lx; presumed to 
l>o alive at the expiration of any reasonable period after¬ 
wards ; ami thirdly, that the onus of proving death at any 
particular period within the seven years lies with the party 
alleging death At such particular period. In a rm*nt case^c), 

V.-(,\ Matins carried the doctrine still further, and laid it 
down that as the presumption of death does not arise until 
the expiration of the seven years, so within that jK-riod there 
is a presumption of the continuance of life; but, on appeal, 
the oilier of the V.-(\ was discharged on the ground that the 
time of death is not a matter of presumption, but of affir¬ 
mative proof (n): and this is now the well settled rule (6). 


Presumptions, however, such as arc alovo referred to, Rule* upon, 
would not necessarily be made ns k-tween vendor and pur- advert® 
chaser (r); and the above cases must k* considered as guides, 
rather than as authorities, for the conveyancer. In Dvwley M 
v. Winfield, in particular, the presumption, not only of the vendor and 
time but even of the fact of the death, (admitting for argu- l wekm-er - 
ment’s sake its propriety for the purpose of enabling the 
Court to distribute testamentary assets,) would evidently be 
of an extreme character if made upon a question of title. 


(y) Do t v. Keptan, 5 R4 Ad. 88 ; 
Xrpmn v. Doe, 2 M. AW. 804, 0X2 ; 
Lambe v. Orton, 6 Jur. N. 8. 81; 
Dm mi v. Snowden, 2 Dr. A 8m. 201 ; 
Tkomtu v. Thomas, ik 208 ; rc/W 
TrnoU, L. B. 5Ck Ap. 130 ; n Uwo 
TrntU, L. R. « Ch. Ap IW. 

(«) Rt Benkamd TnuU, L. R. 4, 


E«|. 418, 41P. 

(a) 8ee L. R. 6 Ck Ap. 141 note, 
(ft) See Pkenn' TrnsU, L. R. 5 Cb. 
Ap., and judgment of L. J. Otff«<d l 
re W TmtU, U K 11 R* 288; 
L. R. 6 Ck Ap 888. 

(r) See Bug. 418. 
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The mere fact of a yoong Bailor, who deserted hU-ehip in tlw 
Sandwich Islands, not being heard of for twdve years, can 
scaroely, as a matter of common sense, be considered to raise 
a stronger presumption of his death, than would the lapse of 
an equal interval of time in the case of any other person of 
the same age respecting whose existence no inquiry whatever 
had been made. In such cases the Court may bo supposed 
to be (perhaps insensibly) influenced not only by a supposi¬ 
tion that the party may bo dead, but by the feeling that, if 
alive, he will prolvably never return to claim the property. 
It has, moreover, lieen observed by the same learned judge 
who decided Bonify v. WinfirM, that the old presumption 
of death from absence, is, owing to the increased facilities of 
travelling, Incoming daily more untenable (if). In one case, 
after absence and silence for nineteen years, the Court re¬ 
fused to presume death when the circumstance* rendered it 
improbable that the jwirty, if alive, would have communi¬ 
cated with her friends ,V. The recent notorious litigation 
in respect to the Tichbomo estate* is suggestive of the diffi¬ 
culties which may surround a title which depends upon 
mere presumptive evidence of death. 

There is no presumption of law arising from age or »e.x as 
to survivorship among persons who perish by the same 
casualty; nor, on the other hand, is dhero any presumption 
that they all died at the same moment The question is 
O’merely of fact, dcjH*nding entirely upon the evidence ; 
and if no evidence on the point can be adduced, the law 
treats the matter as incapable of being determined (/). 

A 

Failure of issue is a negative fact of which no evidence, 
strictly speaking, is capable of being given: alTlhat can be 
don$ is to prove facts which raise a presumption of the want 
• of isoe: this proof, according to Mr- Hnbback (j\ may 

yt) Bm WmUom ». Emjland, 14 Shn. 1SS \ sad wm UmUrmod y. Wh$ t i 

&M$ MmmiH t. Efim, 14 Sim. 050. Dt O. U 4t Q. 0M. BotM Os 
' (fi JhwJm r. Bwmderm, 3 Bo. 0 ' mm? r. 0M, 2S Star. 918, taprd 

.. a, m j i 

"{If) '#*****•*• H.L. C-. (,) 
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commit 11 eith or of the testimony of living witnesses having the 
means of knowledge (A), the declarations of deceased rela¬ 
tives, or family reputation otherwise established,” and which 
appears to extend to indirect or circumstantial declarations (<), 
and (in conveyancing practice), to include declarations or 
affidavits by persons acquainted with, although not actually 
members of, the family (k ); 41 or of facts or circumstances 
jrrcconciloable with, or opposed to, the hypothesis that there 
aro any legitimate descendant* of the Huppoftcd ancestor;" 
such as facta which tend to show the celibacy of the party (/); 
the non-uioution of issue in wills (m) and other documents 
in which issue, if existing, would natutally be noticed; and 
the devolution of dignities or projiorty ujk>ii the assumption 
of the want of issue ; or the giant of letters of administration 
to distant relatives. 


Chap. VIII. 
Soot, a 


Many cases have occurred in which the < 'mirl of Chancery Presumption 
has paid out of Court money, the title to which depended hTw n .. 

upon tlic presumption tliat femal.'s of advanced age were future issue, 
incapable of having issue (ii): fifty-five, or, according to an 
uureported case (o), fifty-three ap]>cAn» to have been the 
earliest age at which such a presumption lias Wen acted on, 
the female being unmarried, and the parties receiving the 
money beiug required to enter into their recognizances to 
refund in the event other marrying and having issue: in a 
case (p), where the woman was fifty-eight and unuiarried, 


(A) At to which ac« the cam of 
Hemming r. SpUrt, 15 81m. 550 (a 
cam betwoen Yonder and purchaser); 
and the cases upon Peerage claims, 
cited Huh. on Kv. p. 204. 

(0 8m cam on Peerage claims, 
cited Huh. on Ey. p. 205. 

(*) Ibid. ISO. 

(0 8m Hemming v. Spien, 15 Sim. 
550. 

(m) JlangnU ▼. Gascoyne, 2 Ph. 25. 

(*) 8m Leng y. Hodge*, Jae. 585 ; 
Brvron y. Pringle, 4 Ha. 124, and 
earlier oatm there died : m the 
judgment in Brandon y. Woodikorpe, 
10 Bear. 403, where the pmotioe wee 


admitted, although from other cir¬ 
cumstances pay men t was refused. 
Forty-nine was belt! to be too early 
in BeOrrrhill , 17 Jur. 342 ; but soe 
cases cited in/nl, n. (p). The author 
lias been informed, upon respectable 
medical authority, that the peculiar 


effect of the Australian climate upon 
the English c -ostitution, is often to 
indooe pregnancy in female emigrants 
who have passed the usual period of 
childbearing before leaving England. 

H F<niy y. Fray, stated in M. Dig., 
V.-C. K., 11th Fsh, 1858. 

ip) Mike y. Knight, 12 Jur. 866 ; 
SdmxU y, Mt, 28 Bear. 268 ; the * 
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Gg+yniL Shadwell, V.-U., ordered payment without requiring any 

--- recognisance. Lord St Leonanls appears to think that tho 

presumption that a woman of advanced age is past child¬ 
bearing would not lie made against a purchaser ( 7 ); and, so 
far as we are aware. then* is not any reported case in which a 
title dcinnidcnt on such a presumption has been forced upon 
a purchaser: but upon general principles, it would seem that 
such a course would, if necessary, lie adopted ; it lieing a 
moral and not a mathematical certainty, of a gocsi title, 
which a purchaser can require from a vendor (r). The 
Courts d«» not np]>oAr to act upon a similar presumption in 
the case of a male and then* an* obvious reason* why 
the doctrine should not U* mi extended. 


Hirlh#, BMf- 

<U1-; 
pfornl b? f *- 
tract* from 
IKirochiai anti 
tfeocral 
rv^isUru. 


The ordinary r\id**i»co of tin* facts of birth, marriage, and 
death t'. c«»!isis|> of cortitii'd extract* from the parochial 
n*gist#*rs. or from tin- general register, established by the 
b & 7 Will IV e ''•i. and amended by the 1 Viet. c. 22: or, 
a* n*ganls dentil^, fnun the burial registers established by 
the lb & 17 Viet, r KU s. S: and by declarations ns to the 
identity of#the jiarties. Tin* jwirocliial register* arc not, as 
a general nih\ evidence of the time or order of birth ( 11 ); 
although tiny may g*> far to enable the practitioner to form 
an opinion upon tln-se jmint*; nor do they seem to lie evi¬ 
dence of the time of death, except s<f far as by showing that 
it must have occurred U*forv the date of tlic burial, of which 
tiny seem to Ik* evidence (j)\ and they are evidence of the 
time as we ll as of the fact of marriAgc (y). Under the G & 7 


woman hfio^ unmarried and fifty- 
i-ight: eo in AW»/ v 1 r*»Zr, 5 
A S. J2»i . tbr woman bring nixtT- 
(m»r•*>, in re WiMotrt Trusts, 


L. 1L 13 K»|. 408, one of the 
Uing a v Wow aged fifty-five 


who bad nerer bad 
my cfcQdrta, and the other a epinefter 


m, tn rt Mffhttr’t 

*44,cew of m 




<y> 8og. V. A P. 418. 

(n 2 AUl 19; we IS Vea. S52. 

(a) Sec and conakkr4Vr vor ▼. 7Vnw, 
2 M yl. A K. <77 ; LuMuffUm r. Bd- 
dcro, 15 Bear. S. 

(0 At to recital of death of eeatmi 
out xU in renewed. IToolwteedcal 


914. 

(a) Bee 1 Boa * B. 989. 

(*) Hob. ob Be. 194. 

(f) Dot t. Rama, 1 Moo. k R. 999. 
Bee 14 * 15 Vh* a 97,* Screwed*. 
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Will IV. c. 80, the birth or death, and not the baptism or 
burial, ia the subject of registration; the date forms part of 
the entry required by the Act, and certified copies of the 
entries are to be received as evidence of the birth, death, or 
marriage, to which the same relate ( z): it may, however, be 
doubted whether a purchaser could Ik' compelled to accept a 
certificate of death as evidence of the fact, unless some suffi¬ 
cient reason were given for the non-production of the certi¬ 
ficate of burial (a). Extracts from non-parochial registers 
have long been received by conveyancers as evidence ; and 
by the 3 & 4 Viet c. 92, the non-parochial registers deposited 
under the provisions of that Act 7»), R**d certified extracts 
therefrom (#•), arc male evidence in the Courts of Law ami 
Equity (//). 
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Chap. VIII. 
8ect6. 


In the absence of evidence of the aImap description, resort How other- 
is necessarily had to evidence of a less formal character: 
such tvs declarations by iiiciiiIktk of the family (#;, whether ty****; 
such declarations be made expressly for the purpose of 
evidence, or consist of recitals in dcetls or wills, statements 
in pleadings in Chancery, Arc. The declaration of a wife as 
to the state of her bust mud’* family is equally admissible 


ing errors in the solemnization in 
certain case*. As U> the identificalion 
of extracts from the pan <chixJ register*, 

*ee 14 A 15 Vlct c. PP, «a ftk 17 i 
Itc PorUri Trust, 2 Jur. N. S. 340 ; 
Rt Xeddy Uair$ E*at<, 17 Jur. 20; 
incorrectly reported, 2 De 0. M. A II. 
748. 

<:) Sect. 88. 

(«) See AlL-Gcn. v. Culrerrdl, ft. 
died lo Hub. on Ev. 780 ; and Latch 
v. Leach, V.-C K. B., 8 Jur. 211 ; 
but see Parkinson v. Prand$, 15 Sira. 
180. In Tomlins v. Tomlins, 3 Jur. 
167, Shed well V.-G, decided, that 
the certifioete of a district registrar 
U not evident under the Aot; in tho 
later cam of Trail v. KMerkite, 10 
Jur. 107, the same learned Judge is 
Minted to hare acted upon inch a certi¬ 
ficate ; but h&a attention done not 
■eem to hare been dlieo li d to the 


distinct ion between a District Regis- 
trars, and the Registrar General's 
certificate. 

yb) For a lint of which, ace Huh. on 
E%. p. 772. 

[c) Sec Sect*. 11 A 13. 

(«/) Attested oojiicn of French re¬ 
gisters were received in a modern 
Peerage case, upon the evidence of a 
French advocate that the register* 
were kept acconling to the French 
Law, and would be received in the 
French Courts : Perth Earldom, 2 H. 
L. Ca. 865. See 14 A 15 Viet a 00, 
a 7. 

(c) See the remarks of Lord Lang- 
dale upon the llUle value to be attri¬ 
buted to traditionary evidence in 
Pedigree oaera, in Johnston v. Todd, 5 
Bear. 597 ; and see Crouch v. Hooper , 
16 Bear. 188; Webb r. Haycock, 19 
Bear. 842. 
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iwnlirf 

Hnkfa’ 

CoiUn; 


culms la • 

books, Ac ; 


old pedigree* ; 



with that of a husband as fe the state of his wife's family (/); 
but before such a declaration can be admitted in evidence, 
the relationship of the declarant dtjure by blood Or marriage 
must be established by testimony independent of the declara¬ 
tion itself (•/). Such evidence is inadmissible in Court 
during the lifetimo of the p&rtios; but, in conveyancing, 
statutory declarations form the only available means of pre¬ 
serving the testimony of living witnesses, and, after their 
deaths, U^coim* admissible in Court; and where such decla¬ 


rations by relation* cannot lie procured, conveyancers act 
upon similar declaration* made by strangers who have been 
acquainted with the family, although such declarations am 
inadmissible in t ourt A), unless made contrary to the pro¬ 
prietory or pecuniary (i) interest of the declarant So, 
record* or lmoks from tin* Herald's College, if kept under 
the authority of any official order, or in the <lischargc of 
any official duty, are admitted a* evidence (A>: so, state- 
nionts of pedigree contained in letters, or entries in hooks, 
whether religious or otherwise (/;, are admissible in Court, 
if the handwriting U* prowl to be Uiat of a deceased 
member of the family (i#») *o also, old statement# of pedi¬ 
gree arc held admissible, on account of their public ex¬ 
posure to and recognition by the family, even although 
they cannot U* distinctly attributed to any particular 
rnnulcr of it ; r »/., monumental inscriptions (a), an authen¬ 
ticated copy of a mural inscription in the parish church O'J. 


(/) Sk>,rJ,u> y Vterwjt nur, 7 If. 
L. Cm. 1. 

(g) Plant T«jrfw, - Jar. X. H. 
140; 7 H. A X. 211 , and •«* 
1 TayL Kr. 626, n ; SmitM r. TtbbiU, 
LR.1P.4D. 254. 

{hyjnknmm x. Latrwom, 2 Bing. 80 ; 
Crttun ▼. Darrtit, 1 Cr. M.tR 928 ; 
Cnneg x. Q'&im n n ew p, 7 Jur. 1140, 

P.C. 

(•) B*e &**** rncmft cam, 11 

d A V. 85.113; Lbydr. Wmit, 1 

It, 61. 

(5) ffh t* d* rf Pmmft mm, 7 H. 

LCkL 

Q.Bm ***** t. TwhU, Sir *. 


Itaym. 84 ; Btrkriry Ptcrapt mm, 4 
(•snip. 418 ; Shne Peerage ertar, 6IX 
A F. 24 j TraefPtarmgt, 10 CL A F- 
164 i bat ms Wafer ▼. Ladg Bean- 
damp, fl Csr. A Pa 653. 

(a) As to proof of .which, s» Tit 
PitzrmUcr Peerage, 10 CL A 7. 198 ; 
Tract Peerage, 10 CL A F. 164. 

(■) 8s# PMrags Gass* ettsd Hob. 
on Et. 688 j and m 10 CL k 7. 
164; SMi^eeiwj Peerage eem, 7 H.U, 
CaL 

(o) SUmp w.WM* 1 MjL A 0. 

868; and sw /» r* Pvrtl AMtf#*, 8 

H.UOn.178. 
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coffin plates (p), inscriptions upon the walls of the mansion 
house ( q), pedigrees hung up in the mansion (r), or preserved 
in the faqgly library (s), entries in a family Bible, or, it 
would appear, in any other book which had been treated by 
the family as being in the nature of a family register (f); 
and, if coming from proper custody, no evidence of their 
authorship or handwriting is required (u): so, also, a pedi¬ 
gree presented hy a thinl person to a memlx‘r of the family, 
and recognized by him, is admissible in proof of the relation¬ 
ship of persons therein descrUied as living, and who might 
he presumed to be personally known to him, even although 
the general pedigree be inadmissible by reason of its purport¬ 
ing to Ihj collected from registers, wills, \:c., and h\Mnnj (x): 
hut a printed collection of monumental inscriptions was 
rejected as evidence of what had U*en tin* inscription on a 
partly-defaced tomb (i/): so, a case for the opinion of counsel 
seems to be inadmissible, as bring generally drawn by the 
solicitor and not by the party hhn.M*lf, and U*ing often 
framed with a view to drive the opposite party to a re¬ 
ference, or for other purposes (:>. 


And it seems probable that such evidence is a<hnissible to 
prove not only the facts of birth, marriage, and death, but 
also such collateral matters the local derivation of the 
family), as tend to allow the identity of the parties (n;. 

\ 

All such evidence is generally inadmissible if male during 
oxisting (b), or with a view to anticipates! (#•) litigation or 


(p) Hub. on Kv. 693. Coffin pUu* 
and monumental inscriptions fre¬ 
quently misstate the age by reducing 
it a year ; annn ertatia being Under- 
takers' Latin for agtd. 

(q) Oanoyt Barony, 6 Cl ft F. 801. 

(r) 8ae 1 MyL It C. 858. 

(a) Comoy* Barony, « CL A F. 
802 ; and we Jkmtor. Lownde*, 7 8c. 
N. R 141; and In rt Perth Earldom, 
2 H. L. Ca. 87a . 

(0 Bee t Rob. ft M. 162 ; Hood v. 
BmurXnmp, 8 Stm. 26 ; Biant Peerage 
root, 6 CL ft F. 24; Berkley Peerage 
cam, 4 Camp. 418. 


(Ml //mWmia/ v. Ura, LIU Ex. 255. 

(x) Dungs v. Lotende *, 7 Sc. N. R. 

141,214. 

(y) Skreictbury Peerage cam, 7 H. 
L. Ca. 1. A photograph of a aubee- 
quently defaced inscription would pro¬ 
bably Iw now received in evidence, 

(-) Slant Peerage, 5 CL A F. 40. 

(a) See Skidd* r. Boucher, 1 D. 
O. ft 8. 40, and caeee there died ; and 
Dot ▼. Doric*, 11 Jar. 607 j 10 Q. B. 
814; Uoydo. Wait, 1 Ph. 61. 

(8) fl Ir. Eq. R 848; we Taylor on 
Ef. 412. 

[c) Slant Peerage, 6 CL ft F. 28. 
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Chap. VTIL 
Sect 6. 


: 


Whether ad- 
mlssihle in 
proof of col¬ 
lateral mat¬ 
ters. 


Such declara¬ 
tions most be 
made “ante 






VHX 
& 


thtrok. 


controversy involving the point in question: it scans, Jioir-. * 
ever, that the mere (act of the declarant having a distinct 
object in view in making his declaration, eg., ttes^rtvetation 
of disputes in a family, will not render the declaration mad- 
mwaible, although such object can only be gained by using 
the declaration in evidence (<[): and, in a peerage case cited 
by Mr. Hubbiick (e), a pedigree transmitted by a father to 

l»is son, with a view to induce him to make a claim to the 

* » 

peerage, which, however, never was made, was held ad¬ 
missible as evidence in favour of a party claiming through 
an elder branch of the family. 


What U a 
Hi mat* f 


Whether the mere existence of that state of facts which 
may load to a controversy is a //* mota within the atove 
nde is doubtful (f): the modem authorities seem to !»c 
<>p(>uHed to Midi a d'H-trin*-. It was held in Shrney v. 
11 %nlr :’#/), tlmt a eopv of an ancient iinira) inscription was 
not rendered itmdint'sihle in evidence by reason of its 
having U « n made at tU time when it was known that, on 
the death of a tenant for life of the family estate*, ques¬ 
tion* would jH»*sibly arise ns to who was entitled under a 
limitation in a will to the testator's l ight heir*. 


DedATAtko 

S-TSf/i 


Urmi Ad 

mWbU. 


A declaration is not rendensl inadmissible in evidence by 
reason of the declarant, ami the party relying on his decla¬ 
ration, having l*-en in the same situation with respect to 
tb» matter in question (A). 


KadUK 
wi 
0# 



And, a* against third parties (f), recitals in a deed are not 
..evidence, unless the deed was executed by some disinterested 


(d) 8m 2 Kiu*. k M. m ; BerkiUy 
Petrarp rate, 4 Camp. 418 ; Slanejf r. 
Wade, 1 Mjl. Jbf. M8. 

(e) Airik hrneUtm, Hob. on K». 

661 

ji - </) 8 m Da'ictr. Lowmdtt, 7 Be. 
N. K. m, ttll i md Walker e. £aH 

Beamrkoatp, azxt otl^v cim ibtn r* 
M in i Mamg r, Wade, \ Mjl 
“ IX$; Meakfoa r. JU.-6en., t 


Jlam. k M. 147 ; SUiUg e. FUxyeraJd, 
t Ir. Eq. E- S66. 

(y) 1 MjL 4 c. m 

U) Mmktaav. AtLJka n lBam.k 
M. 157 ; Dot d. TUmm *. Tmree, 1 
By. It Mu 141; Doe r. Xkrt* 11 
Jor.667; 16Q.B.S 14. 

(*» In al a d to f pw«i oanod At 
pAitkt, b «4 who do not titcntr, tM 
JWlT. Orta! Y.1C.102, 
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member^>f Ike family (4). In & case where a conveyance Ou*. viil 
by^partiea qjaiming as heiresses of the bodies of two female &oct g ‘ 
joint-tenant in tail recited their pedigree, this recital of 
their titftf iiy the then vendors was held to be no evidence 
against a subsequent purchaser, although the deed was 
thirty years old; there being nothing to show that the pre¬ 
vious possession had been consistent with the pedigree (/): 
but in an ejectment case, where a person entitled in 
remofmitor joined with the tenant for life (who was her 
relation), in selling the property, and the conveyance 
recited that she was the daughter of J. I)., and the convey¬ 
ance was executed l»y the tenant for life, the recital was 
held by the Court of Queen's Bench to be evidence of the 
fact, “no dispute having existed, and the parties having 
done that which they had a right to do if member* of the 
family" (in). 


By the 37 & 38 Viet. c. 73 (n), recital*. kc. t in Acts of 
Parliament twenty years old are, as Utween vendor and of Parliament, 
purchaser, made sufficient evidence of the truth of the facts 
and matters stated, except so far as they may U* disproved ; 
and, apparently, there is no distinction lietweeii a public 
ami a private Act as regards the application of this rult*. 

Except so fur as it may have Urn altered by this enact¬ 
ment, the general ruin* is that recitals in recent private 
Acts of Parliament are not evidence of the facts stated 
in them, inasmuch a* it is no longer the practice to suU 
mit the evidence in support of private bills to the 
judges for their report upon it («#). The Court of Chan¬ 
cery lias refused to act upon the recital of a death in a 
private Act on the application of a person claiming under 
the Act (j>). 


(*) SJaneg v. Wad,, 1 Mjl k i\ 
358 ; (but aee the judgment of the 
V.-C. eontrH, 7 Sim. 814 ;) me Dot ▼. 
Duties, 10 Q. R 514, 525; and aee 
now 87 k 38 Vkt. c. 78, met. 2. 

(/) Fort v. Clarke, 1 Run. 601. 

(m) Dx r. Dories ; 10 Q. B, 314. 


<") See aect ± 

(•*) .S*A rxtesburtf Peerage cose, 7 H. 
L. Oa 1. 

(p) Cotctfl t. Chambers, 21 Beev. 
619 ; t. Fdmondt, 1 De O. F. 

& Jo. 240. 








>X*ad tax, if not noticed in the agreement, is presumed to 
he a charge on the property; if stated'to be redeemed ite 
redemption should be shown by the certificate <£ the Com¬ 
missioners, the receipt of the cashier of the Banlf “of Eng* 
land, and memorandum of registration (q ): the low of the 
receipt in not, however.* of any real importance; for, aa a 
matter of practice, the certificate is never issued before the 
money is paid In one case (r), where an estate was dea- * 
cril**d as land-tax redeemed, a statutory declaration *by a 
former owner that no land tax liad been paid in respect of 
the land, 44 sul>sc<|uciitly to the purchase or redemption 
thereof, in or aUiut the year 1799,*' was held insufficient to 
satisfy a purchaser; for it left it doubtful whether the land 

tax ever was redeemed, mi as to free the land from liability 

• 

either to the t 'rown or to - a purchaser under the 42 
Geo. lll.e llfi.oi his representatives: and in the same case it 
wa*% aUo Ik Id, that a statement in the operative part of a 
conveyance tliat the consideration was for the absolute pur¬ 
chase* of the land 44 free from land tax," did not (all within 

$ 

the usual condition making deeds of a specified age conclu¬ 
sive c\idcnce of o\m thing lecited or stated therein. 


Tithe, also, is a burden the existence of which is presumed 
in the absence of agreement The Law upon the subject in 
rapidly Incoming less important undor the provuuona of the 


( 9 ) 8m 42 r.CO III. c 116. K. 39. 

S«r aa to m dee for red, mj.ti.-n of the 
tax, Uirlt r Murant, 5 IMi. X. S 643. 
X C 2 JHk. A (1 414, Latent 
Latent, 2 Dim. 556. A* to the right 
o6 s remainderman to pay off the 
representatives of a tenant for life who 
. redeemed the land tax out of hit own 
money, tee ('otamt v. Jlarru t 12 Q. 
& T A Aa to merger of redeemed 
kad Us, m BLtndeU r. Stanley, 3 Do 

G. A 8. 433 ; BnUttey v. Hope, 1 K. 
4X.4IS; y. Afoorao*, L. R.S 

1* «i f wfcn by mi-h* 

tfaj farambwt, SUtrim T. Ambnm, 
10 E uk.Ui. 

t-ryd iWWkS N^MMd by • 


perwm having alimited tatarmt under 
the 38 George fll. e. 60, or Bader 
42 Geo. HL a 116, etc. 123, ia per- 
aotud aetata : hot a fee tares rest in 
liiu of land tax, porrhenil under 
the 42 Goo. Ill c. 116, la real eetata. 
Under the 16 A 17 Viet c. 117, 
a 2, merger took plan in every 
cnee oI i ad impUre mim * contract 
entered, into altar the 20th Angnat, 

1861; bat aa regard* oautraeia 
entered into after Gw 20th July, 
1866, tU* aretat iM repealed by 
19 A SO Till. 

(r) Afrlmsw r. PtgphUm, 4 Com. 
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chap. vcn. 

Beet 6. 


Tithe Commutatioo Acte («): the Commisaioners acting under 
which have power,’ in making their award (<), to decide, as 


between, tithe owner and land owner (u),but not as between ^ nn/U ^ 
rival cUhnante of tithe (a?), all questions as to the existence Act *- 
of any modus, or composition real or prescriptive, or cus¬ 
tomary payment, or any claim of exemption from or non¬ 
liability to payment of tithes (y ); and their decision, unless VaaUan of 
reversed on an appeal brought within three calendar months 
afU>r its being notified in writing to the parties interested, KaoappeaL 
or their agents (z) t is binding and conclusive: and no further 
time will be allowed by reason of the benefice becoming 
vacant, after the commencement, but liefore the expiration 
of the three months (</). Then? are exceptions of tithes of 
fish and fishing, and of mineral tithes, of payments instead 
of tithes in the City of London, ami of permanent rent- 
charges payable in any city or town by custom or any local 
Act of Parliament (/>); but, with these exceptions, all 
questions as to the existence or amount of liabilities of this 


Will IV. e. 71 ; and hoc 
• uppl cm rotary AcU, 7 WIIL IV. A 

1 Viet c. 69 ; 1 & 2 Viet. c. 04 ; 

2 as Viet. c. 62 ; 3 A 4 Viet c. 15 ; 
f. Viet c. 7 ; 5 A 6 Viet c. 54 ; 
9 A 10 Viet. c. 73; 10 A 11 Viet 
c 104 : 14 A 15 Viet c. 53 ; 23 A 24 
Vkt c. 81 ; 25 A 26 Viet c. 73 ; 
ami *cc the im}*urtant additional pro- 
vWi.ru* contained in 23 A 24 Viet 
c. 93. The Utbe, or oumnutation 
rent charge, m*», under the 0 A 7 
Will IV. c. 71, a 71, be merge*l by 
the tenant In fee or In tail thereof; 
or, under 1 A 2 Viet e. 64, by any 
perwn or ptrwa teiaed of, or having 
power to acquire, the fee therein, a 1 ; 
or by tenant for life In poeeeatlnn of 
both lend and tithe, Ac., a 3 ; and 
the taerger may be effected in copy- 
holds, a 4; or, under 2 A 3 Viet 
e. 02, a 0, by persona holding glebe 
or other lands, *nd the tHhea, Ac., by 
virtue of any henefloe, or tz oficio. 
By sect 1 of the mbs Act, Inoum- 
branoee upon merged tHhea, Ac., are 
made primary charges on the Unde 

VOL. 1. 


themed vea : and by the 9 A 10 Viet 
c. 73, a. 19, the j*.wem of merger 
given by former Acte an* extended, 
retroa|M*ctively and productively, a* 
m to give equitable owners n jwwcr 
of legal merger, but ao aa to make 
charges on the tithe, Ac., primary 
ilurgew on the land. 

If* And which, if purporting to bo 
scaled aith the seal of the Commit*- 
M«tter», ia made evidence by a 2 of 0 

A 7 Will IV. c. 71. 

(•»! See H'nfltr v. Iknlley , 9 Ha. 
629, 635. 

(*) Jirj. v. Tithe Commisiioiter a, 15 
Q. B. 620. * 

iy) 6 A 7 Will. IV. c. 71, a 45 ; 
are WethertU v. lfVfetifZ, 3 Y. A C. 
249 ; and see 5 A 6 Viet c. 54, a 10; 
Reg v. Tithe Ommimionere, 14 Q. B. 
459 ; 18 Q. B. 156 ; Shepherd ▼. Lord 
LomtoMdcrry, 18 Q. B. 145. 

* (:) Sect 46. 

(«) Horn fray ▼. Scroope, IS Q. B. 
509. 

(5) Sect 9a 

A A 



dftacriptioo will evenioAiiy depend, and do already as respects 

—- - a great part of the country depend, upon the’ Commissioners 

award (c) for the particular district 




It must be liorae in mind that under the 58th soct of the 
0 k 7 Will. IV. c. 71, the commutation rent-charge may bo 
specially apportioned; so as to throw the amount attributable 
to the tithes of an entire estate upon some particular portion 
of it in exoneration of the residue. Of course when this has 
happened, the contract or conditions should state either the 
fact or the amount actually payable. It must also be re¬ 
membered in ca.s«\s when* any lands in a parish have been cul¬ 
tivated as hop ground', orchards or market gardens, that the 
Commissioners may (under sect 40) have assigned a district 
within which nil hinds so cultivated are to be subject to an 
extraordinary charge in addition to the ordinary 

charge which affects them as comprise! in the titheable parti 
of the parish: and that lands within such a district, although 
waste* and unproductiw at the date* of awanl, or even if 
relieved from the ordinary charge by an apportionment 
under the .’>hth a ction, lioeomc under the 42nd section 


subject to this extraordinary charge upon their being 
fulwssjuently brought under any of the above special modes 
of cultivation {•!): and it -svins (*) that as facts arise which 
warrant such a proceeding, a supplemental award assigning 
such a district may at any time bd made by the Commis¬ 
sioners. 



As respects those localities in which the tithe has not yet 
been commuted, it may l>e sufficient to state shortly, that a 
composition real lx* established only by direct or pre¬ 
sumptive proof of its creation by deed before the 18 Eli*. (/); 
and that Ixfore the passing of the 2 & 3 Wili IY* c. 100, a 
modus could be established only by similar proof of its con¬ 
stant payment from the time of legal memory (g ); and that 

(i S47 WULIV.c71,«.fiSMd LR.6C.P. CM» , 
fPtMdMsas vict It*a. </) %* Mm* ▼. xu**** 4 

. (d) W*Uk %. fnWr, u K. S E. Ms4A lMf AsT v.JM, 1Y. ft 0.1. 
ft la ip. M6., i (#) Strl.VM. ft Q. Ml. 

(f) JN# t.nli fr mm ini t m r t . 
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to prove an exemption from tithe, it was necessary to show 
that the land had belonged to one of the greater monasteries, 
and was held by such monastery discharged from tithe at the 
time of its dissolution (A). By the 2 & 3 Will. IV., c. 100 (i), 
a modus (J) or exemption may be absolutely established as 
against the Crown or Duchy of Cornwall, or any lay person, 
(not being a corporation sole,) or any corporation aggregate, 
whether spiritual or temporal, by proof of payment of the 
modus, or enjoyment of the land free from tithe, during sixty 
years next before the time of the demand; and as against 
any corporation sole, by proof of such payment or enjoyment 
during two successive incuml»encies, (or sixty years, which¬ 
ever shall bo the longer period,) and tlirm* years after the 
appointment and institution or induction of a third incutn- 
lient (t): but the Act does not extend to cases where the 
modus or enjoyment can 1 h» referred to an agreement in 
writing, or where the enjoyment has not lieen crx of riyht (l): 
and in cases where, at the date of the Act, the tithes were 
in lease by deod, or subject to a temporary composition in 
writing, a period of three years is allowed t*> the tithe owner 
after the determination of the term of demise composi¬ 
tion (m); and the time during which the lam Is arc* held by 
the tithe owner is excluded from the period of computa¬ 
tion (n). It was, after opposite judicial decisions (<*), decided 
by Lord Cottenhaiu, ft, in confonnity with the opinions of 
eight of the twelve judges, that, in order to bring land within 
the operation of the above Act for the purpose of claiming an 


(k) 1 Ha. 80S; and eee 1 Mac. & 
(I. 201 ; and Barn# t. Stuart, 1 Y ft 
a 119. 

<•) Amended fay 4 AdWilL IV.e. 83. 
(/) A c n et otn far the Lord of a 
Manor to reodre a tenth of all tithe- 
abb matter* in the manor, and to pay 
a yearly aum to the rector in He a of 
tithe, k not within the Statute; eee 
Knight v. MargysU of Watmford, Id 
M. ft W. 419 1 tee 11 Cl A F. 653| 
Thorpe v. PUmdm, 14M. ft W. 620; 
Yoomg v. CImM 17 Q.B. 629.* 
(6) Sect 1; eee, as to evidence 
under thla ecctlon, Stamford [SaH of) 


v. Dunlxtr, 13 M. ft W. 822 ; Pearson 
v. M, 21 L. T. 21 ; the ■horter 
period of thirty yean during which 
there k ooly a primd facit and not ' 
an absolute claim, doe* not appear to 
be material aa between vendor and 
purchaser ; *ee a. 6 of Act. 

(1) HtUxU v. Johnston, 2 Exch. 250 , 
286. 

(•) Sect 4. 

(a) Sect 6. 

(o) See SoOtldr. Johnston, 1 Ha. 
196; & 0,1 O. B. 749; 2 Kxch- 
266 ; PsUoom v. Clog, 4 Q. B. 313. 

A A 2 


355 


Chap. Vm. 
Sect 6. 


Proof of, 
how far 
facilitated by 

2ft3Wm.IV. 
a 100. 


i 
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c%f£/VHL exemption from tithe, it is not n o o os s a ty to prove ite original 

- capacity for exemption by showing that it belonged to one of 

the greater monasteries (p). The Act, it may be observed, 
does not prevent a party from pleading a modus from time 
immemorial, and proving it by the same evidence as he might 
have done lieforc the statute. 



The 3 k 4 Will IV. e. 27, a 2, whieh enacts that no person 
shall bring an action to rvcover any land (which by section 1 
includes tithes, unless Wlonging to a spiritual or eleemosynary 
corporation sole\ but within twenty years next after the 
right accrued, has Urn held, by the Court of Exchequer, not 
to prevent the tithe owner from recovering tithes as chattel* 
from the occupier, although none have lieen set out for twenty 
years; hut t«* U* confined Ut cases where tliere are two parties 
claiming adverse estates in the tithe* (#/). 


Dofoebtn 

titU, when • 
nipfitiod by 
KWriptioa 
Act, uid 
Jt otato of 
LialaikM. 


Sotm of titlo 


ieriptioa Act. 


Defects in the early title, or in the evidence the ns »f, an* 
occasionally rendered iuiuiaterial by the 2 A: 3 Will IV. c 71, 
and 3 & 4 Will. IV. c 27. 

With general reference to the funner (commonly known 
as the Prescription Act), we may olwerve tliat there is 
nothing in the Act which interferes with a claim to an 


casement hv express grant; or which prevent* a claimant 
from proceeding according to the Cciiuiuon Law, if he elects 
to do ho: hut where reliance is placed on the Statute, the 
title to an easement acquired thereunder now depends en¬ 
tirely on positive enactment; and is no longer to l»e rested 


on the fiction of a presumed grant or licence from the 
• adjoining proprietor (r). The enjoyment of the riglit must 
be for the whole statutory period in the character of an 
easement, .as distinct from the land on which it is sought to 
be imposed (*) • and, except in the case of an easement of 


(p) Sait Hd v. JoknwUm, 1 Use. 4 (r) 8m Lord WUbs j'i jadgmmt 

K 0r. SIS i mo Dm* of Ely r. to Tmflimg t.Jmm, 11 H. L. Go. S90. 

Do 0; BL * O. i&9 (i) Brn kHi* w. IfmrwUk, % Ex. 

( f ) Cmpm «bo Bool Proptrt y MS ; oad m oadomkfar Ladpmmn v 
llptflr^r A*,9*4> 3f 4 S6 Vk*. Oram, LRflCb. Aji, 7SS. 
'ftjr.SSSfrfc 
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necessity, the right, if Acquired, is extinguished by an uniun 
of the ownership of the dominant and servient tenements, 
for estates of an equally high and perdurable nature (Q; 
though it is only suspended, where the estates are not of 
tlio same duration ; and will revive on their severance (ft). 
The Act is retrospective in its operation, so as to include in 
the computation of the times necessary to confer the 
statutory title, a period of enjoyment prior to the passing 
of the Act (x): but each of the respective periods must be 
deemed and taken to be the period next Ixjforo some suit or 
action, wherein the claim or matter to which such period 
may relate shall have been or shall lie brought in ques¬ 
tion (,»/). 

A claim to light liecomes absolute and indefeasible after 
twenty years’ uninterrupted enjoyment; unless such enjoy¬ 
ment be shown to have l«con by virtue of some consent or 
agivement, expressly mode or given for that purpose by 
dt nl or writing (z) ; and Ioca! customs to the contrary are 
expressly tendered inoperative (##). The enjoyment need 
not la* as of right; nor, as res|x*cts this easement, is there 
any reservation of the rights of reversioners (bj; and, so as 
there lie no diverse intemiption, nn unbroken continuity of 
enjoyment of the easement is not necessary to establish the 
right ; thus, if after (lie statutory period lias commenced 
to run, but Indore the twenty years have elapsed, there is 
an interval during which the owner of tin* dominant tene¬ 
ment, or his occupying tenant, is also in the occupation of 
the servient tenement, the operation of the statute is for 
the time suspended, but revives on the severance of the 
unity of occupation; aud the statutory period may be made 
up partly of the period immediately prior to the unity of 

(t) 8m Co. Liu. 813*; JUh t. (•) Smller,' Vo. v. /ay, 8 Q. B. 100; 

Thome*, 2 G. M. A R. 41 | Simper ▼. Trumvtt ▼. The Merrkant Tailtri CV., 
F*U* %. 11 Kx. 855 ; And »ee >«to v. Jarl t 

(u) Simper r. FoUg, 2 J. A H. 655, L. R. 1 Ch. Ap. 255 ; IV 6W 

and cam there dUd. Co. r. Corbett, % Drew. A 8mA. 855 j 

(a) Simper ▼. Foleg, M twprA Uentk r. L. B, 8 Kq. 1. 

(y)8«it . '(4)8ect8. 

(i) Sect. 8. 


Chep. VIII. 
Sect. S. 


Ai to cleima 
of light. 
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a*£TBL oeeapMftOD and partly out of the period hwnydartely buc- 
*■ P ending it (c). Where it is acquired against the owner of a 
leasehold interest in the servient tenement, it is acquired 
also against the owner of the reversion (it). * 



• 

In order to eetablish the right there must, it^a conceived, 
be soino built! ing in respect of which it can be claimed («); 
but when once acquired, it will not be loot by an enlarge¬ 
ment or alteration of the ancient windows (/); nor by tlie 
destruction of the dominant tenement, whether by some 
.casualty, or by the voluntary act of its owner, unless there 
is evidence of an intention to abandon the right; as, r.g. t 
by not rebuilding the hou^ within a reasonable period (g): 
nor, on rebuilding. i*< it absolutely necessary that the new 
windows should lie identical in situation or dimensions with 
those which previously existed, if there is no material 
change in the nature or in the quantum of the servitude 
impos'd (It) ; nor does the fact that the owner of the domi¬ 
nant tenement has within the statutory period acquired by 
the removal of buildings a larger quantity of light than ho 
previously bad, entitle the owner of the servient tenement 
to obstruct the excess of light (/). It has been held that 


where the owner of ancient light* has replaced them by 
larger windows, the Court will not restrain the owner of 
the servient tenement from obstructing them, but will loavc 
the plaintiff to bis remedy at Law (Z); but, in later cases, 
this decision has Ixxm disapproved; and it appears to lie 
now well settled that the mere fact tliat an owner of ancient 


(e) Lfidyrna* r. fjrart, L. R. 6 Ch. . (A) Tki Cnrritri Cfc v. Corbett, S 
Ap. 763. l>rew. k Sm*. 868; bat Cktrriagton 

(4) Simper v. Pole y, 2 J. * H. 555. v. Abney, t Vwm. 844; •*) Ayndey 
(<) Soe RrberU r. Macord, 1 Moo. T. Gloter, nbi ktfrA. 
k Bob. ^50; y here, bowtver, H vu (i) Dyeri Omg m ug v. King, L. K. 
ml Biaiwry to <Wide tbo point. , 9 Mq. 498 j bat wo*H mA tk# rf gbi to 

if) /omi V. Tmplimg, 12 C. B.N. obtfnei h ml • MS dtpmd « 
‘ & H8; Taytmg y. M 11 H. L. wbdkw t*» <nrmr <1 tbs dotnbMst 
,€* WC. otwraHn* y. Bean, taotmmt M MflWlM %bt for tbo 

is <*»mi-ar.ay- i w ii i pi i ii wrtyoo* * >■—»» 

v . TU.t+4. I 

is) *. *•*-«. >- *• • 

i Mb,-" 

4 
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light* ha* enlarged them, doe* not disentitle him to an in¬ 
junction to restrain the aervient owner from obstructing 
them (Q. According to this doctrine, which is the logical 
consequence of holding that an alteration La not per se an 
abandonment of the easement, if the owner of a small 
ancient light convert it into a large window, which cannot 
Iks obstructed without blocking the access of light, pre¬ 
viously enjoyed, through the sjwvce or aperture of the old 
window, ho will after the lapse of the statutory period 
acquire, in respect of the enlarged window, the prescriptive 
right which he originally had only in respect of the smaller 
one; and will in the meantime lx) able to prevent any ob¬ 
struction, on tho part of the owner of the servient tenement, 
which may interfere with the acquisition of the right. 


Owp. VIIL 
Sect 6. 


In the present conflict of the authorities it is very diffi- Aatotho 
cult to lay down any definite rule as to the extent to which ^bS^ibo 
tho enjoyment of this easement can l>e claimed; hut it 
seciuB to be the letter opinion that the extent of the right 
is tho same whether the dominant tenement in respect of 
which it is claimed l>e situate in a town or in the^ountry (m); 
and that the right extends not only to light sufficient for 
tho use to which the tenement is for the time being applied, . 
but also to light sufficient for any purposes for which it 
may reasonably be u&d (ti). 


It seems to bo now well settled that the Act, although it Aatotbc 
ha* altered the mode in which the right may 1x5 acquired, J2bt # titjr o£ 
has not altered or extended the right itself; and that, as 


(0 AyntUy v. Glover, L. It 18 Eq. 
644 ; ud >eo Stni^ki y. Bury, L. &. 
5 Ch. Ap. 163,167. 

(«} Ymlm v. /«*, L. B. 1 Ch. Ap. 
299; Dfni y. Auction Mart Ox, L. R. 
2 B* 246 1 Lyon ▼. DOHmorr, 14 
W.R.611* MorUn y. Jlcudon, L. R. 
2 Eq. 480 2 tad mo anir^, 'Clarke y. 
Clark, L. R. 1 Oh. Af. 16 1 DuryU y. 
PHukard, M.281 1 Moon r, Whit- 
tingkam, 66 1* J. N. B. CSl 226 ; tad 


•oe observation* of L. J. Jidm on 
Clarke t. Clark In Kdk y. Pcarton, 
L. R. 6 Ch. Ap. 809, sec p. 811 
. (a) You* y, Jack, and Dent v. 
Audio* Mari Co., ub% euprH; bat «eo 
Jarkoo* v. Duke of Ncwmttle, 83 L. J. 
N. S. Ch. 698 ; 5 Da O. J. A S. 275, 

and an comment* on tbia coat in 

AyntUy ▼. GUrrr, L. R. 18 Eq. 644, 
whom Or Goorgs JomJ, M. R, 
treata it m orerrokd by Yutca y. Jucl. 
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before the Act, the owner of the dominant tenement was 
only entitled to such a quantity of light as was sufficient, 
according to ordinary usage, for the comfortable and bene¬ 
ficial enjoyment of his house or shop, so, since the Act, he 
can only acquire by prescription a right to a sufficient 
quantity of light; not necessarily a right to all the light 
which he has enjoyed during the statutory period (o). 


Ob mIi of om 
at two ftdjob- 
iag WuMMrta 
by UttowBer 
of both. 


In the case of Siiffiehl v. Brvicn (p) t Lord Weatbury 
laid it down that upon the disposition of one of two adjoin¬ 
ing tenements by the owner of both, where the grant 
is unlimited in terms, then* is no implied reservation or 
re-grant, in favour of the tenement retained, of a quasi- 
easement then enjoyed therewith ; even though such quasi- 
casement l»c continuous or apparent: and in a later cast? («/) 
it was considered to bo well settled that if a person having 
a house on his land, the windows of which have existed for 


more than twenty yearn, sells a jwrtion of the land, the 
purchaser may (unless restrained by the tonus of his giant,) 
erect any buildings lie pleases upon the laud so sold to him, 
however uyicli they may interfere with the lights of the 
vendor’s house (#*). In his judgment in Nuffield v. Bivwn, 
Lonl Westburv carefully confined his remarks to cases 

• w 

where the easement had no legal existence anterior to tho 
unity of possession, but was claimed,* merely as arising by 
implication upon the disposition of one of two adjoining 
tefolnents by the owner of l*»th; but the principle of the 
decision,— i.e., the rule that a grantor shall not derogate 
from his absolute grant,—seems equally amicable to tho 
case of an caneyicnt which has been legally acquired before 
the dominant and servient tenements became united in the 
same owner (*). In every such case a prudent vendor will, 


(•) 8 m tkd consider AVI* r. Pmr- 
*n t L.B. 6Ch.Ap. 809. 

(/)U L J.N. S. Ch. 249; on* 
ndbf Pftr ▼. (Mr Ur, 1 H. 4 N 916; 
Bioskdijt y.Emirf Kim mi, 6 Bbf. 
H. a V. Bat urn W*tu % Kd*tm, 
U 171, Wbtre 

• tjpet v. (Meier is tsptely Append 


by tbs Lords Jttrtfros wtowHImtmtooQ 
Lord Wsatbary’s otrio tom apao U 
hA^Wr. Br o wn. 

(I) The CMrrwrt Co, ▼. OorbrU, % 
Dnw.4teA.8M. 

it) P* V.-C. Kbdonley, b The 
Ownin' Oo. v. (Mrittt, mU npi 
(•) Vide n f. 867. 
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by express reservation or re-grant, keep on foot for his own Chap. viii. 

bonetit, in respect of the tenement retained, any easement _ 

or quasi-easement which he may have acquired or enjoyed, 
or which he may desire to exercise, over the tenement sold. 


Claims of right of way, water, watercourse, or any other As to ease- 

menbi otba 

easement (except light) become pr'nml facie valid after than light, 
twenty years’ uninterrupted enjoyment; and cannot bo 
defeated by mere proof of such enjoyment having com¬ 
menced at any prior period; but, until forty years’ uninter¬ 
rupted enjoyment they remain liable to lie defeated in any 
other way in which they might have liecn defeated before 
the passing of the Act; c.y., 11 by proof of a grant, or of a 
licence, written or parol, for a limited period, comprising the 
whole or part of the twenty years, or of the al»sence or igno¬ 
rance of the parties interested in opposing the claim, and 
their agents, during the whole time that it was exercised” ( t ): 
after forty years' uninterrupted enjoyment, they become 
alisolute and indefeasible, unless proof lie given of such 
enjoyment having been under some consent or agreement 
expressly given or made for that puq>osc l*y deed or 
writing (it): after the end of the twenty years, and before 
the end of the forty, a grant may still be presumed by a 
jury (s), notwithstanding that the enjoyment is shown to 
have originated in aif agreement by parol or writing not 
under seal (t/): but no such presumption is admissible if the 
owner of the servient tenement was incapable of rightfully 
granting the casement: e.g. t if such grant would have been 
a breach of trust ( 2 ). 


Some of the main points in the law as to rights of way A* to rights of 
may be here conveniently referred to. A road may be a ‘ 
common highway, even though it is only occasionally used 
by the public, or is circuitous, or does not terminate in a 


(0 Per Parks, B., 1 C. lL.lt R. 
219. 

(«) Boot 1 

(x) so« 1 c. at * xl m 


(*) IkwHrd ▼. 1 C. P. 

Coop, m 

(f) Rorkdak a Cfc ▼. 18 

Q. B. 287. 
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or in some other public road (a); sod & very short 
- continuous user of it by the public, openly sod ss of right, 
is sufficient to raise a presumption of its dedication to their 
use (6) : but the presumption may be rebutted by evidence 
of the owner's intention that the public should only have a 
permissive user, a«,<■«/, by liis arbitrarily closing the way 
for one day in each year (c); or by showing that the state of 
tho title was such that a binding dedication was impos¬ 
sible (</); but mere non-user for any number of years will 
not destroy (j), or prevent the public from resuming (/), the 
right to a public way; though it may be evidenoe that no 
such right ever cxUh-d The soil of a road, whether public 
or private, a•! >#(#«/< icm jilum vitr, is presumed to 

belong to tin* adjoining owners (*/): and losses by the con¬ 
veyance, «*\ i n ^lit ie tin* land is set forth by admeasurement, 
and in deMU il«ed by reference to a plan which contains no 
portion of the highway (/<)• 


prfTmUwmj; A right of ]»ii\ato way generally claimed by express 

grant or rcM r\ati«>n; but such a grant has l»ccn presumed 
from an uninteinipb'd enjoyment of twenty yean not shown 
to be merely |>eiiiiiv»i\e i ), and the presumption may lie 
raised, even whole the land is in.thc occupation of a tenant, 
. , if the user has Wen of long duration, or tliere are other 

circumstance which plow that such user was with the 
knowledge of the ownei of the inheritance (4*). 


wmyoimmm- A right of >\ay, by nece.vity, may lw claimed, as arising 
^ . from an implies! grant, on the principle that a convenient 

way is imi>licdly granted os a necessary incident to the land 

(•) Ret \. hJtfiLitoHts of WamU- 8. 848. 
vortk^X B. k Aid. 63. if) Mm w. MwmHgmt, 4 B.4 0. 

(4) Rnyly i’karilj/ r. Af cr r y tr ta lkrr, 588. 

11 £m 4, t78; where • period of ch (g) Bmidgt v. M, 7 Ju* H. g. 
jmn w b«ld mdbdmt. 878 j Bdtmm ▼. B jlh jkmm, 7 0. B. 

\ U) TU TrmMia aj tki Brituk B.&tttL 
Mmm* t. Mow, I Car. k P.J-. (» BmrUft, r. »M, r*. 

• 4 M ' (0 ChMft Wilmm, I B«t,m 

(4) Btg. r. M. k BL 7*7. (i> Dmim v.fepUM, ICtrt.kV. 

WO| Dmid r. A'artA, 11 Xa< I7S. 
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conveyed (i)_: but nothing khort of absolute necessity for the Chap. viii. 

user of the way at the daie of the grant is sufficient to raise_?_ 

the implication <m); and the right is limited by, and ceases 
with, the neoeMxty which created it (n). 

It is for the grantor to determine what is a convenient Bj whom to 
way to the land-locked land; but when.once the way has l "** mA ** L 
been created, it seems the better opinion that the owner of 
the servient tenement cannot divert it at his pleasure, even 
though the substituted way may be as convenient (o)* 

Where cm a devise a farm was severed, and them was no 
access to one of the severed portions, except over the other, 
and the will was silent as to any right of way, it was held 
that there was an implied grant of a right of way which 
actually existed at tho death of the testator, who had hiiuself 
occupied the farm (p). 

A private right of way is not necessarily lost by twenty IIW right ol 
years' non-user, the party entitled having had a more convc- mTy*bo 
nient mode of access ; in order that non-user may have the 
effect of destroying the right, it must lie the consequence of 
something which is adverse to the user (q ): and a parol 
agreement for the sulwtitution of a new way has been held 
no evidence of tho al>andonment of an old prescriptive 
way (r). A right of way by prescription must be restricted 
to the kind of user to which the prescription extends; where 
it depends upon grant it may be lost by the user of it for 
purposes not authorized by the terms of the grant (*); but 
unless specially restricted, it will, as a general rule, be con¬ 
strued as a right of way for all purposes. Thus, whore a 

(0 Proctor v. Hodgorm, 10 Exch. ( 7 ) Ward ▼. Ward , 7 Excb.’838; 

824, 898; Pennington ▼. Onltond, 0 21 Law J. Exch. 834. 

Exch. 1 ; 22 L. J. Ex. 842. (r) LotoU v. .%xuA, 5 C. B. N. S. 

{mf Dodd v. MtAoil, 8 Jar. N. 3. 120,120, 127. 

1180; 81 L. J. Be 864. 1 (#) Alton v. Gomnc, 11 Ad. k Ell. 

(») Holm v. Gorit if, 2 B lag. 7a 768; mod Me Henning ▼. Bnmd, 8 

(o) 8m did* of Bhekbam, J n In Exch. 102 ; bat m* United Lend Co. 

Pmrxm t. Sjxnm , 7 Jw. N.S. 1126; v. 0. B. A Ox, L. R, 17 Eq. 168, 

1 Bert A 8 . 684. 161 

(p) Pmrton r. Spencer, ebi mpnL ■ 
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right of way was granted to A. through a gateway belonging 
to the vendor M to a wicket gate to be erected by A.,” leading 
into part of the property conveyed to him, and A., instead 
of building a wicket gate, erected a cart shed, and claimed a 
right of carriage way to it, it wan held that no restriction 
could be implied from the terras of the grant* and that the 
purchaser was entitled to a right of way for all purposes (/). 

The law an to water and watercourses seems in its prin¬ 
cipal p>ints to lie as follows :—Every riparian proprietor has 
a jtrimd fair right to fish the stream in front of his own 
land (it) ; and to use it for his own purposes, in any manner 
not inconsistent with the exercise of a similar right by the 
proprietors of land al»ove or K low ; but he can neither as 
against those U*low injure the i|uality of the water, nor 
sensiMy diminish its «juautity, nor as against those al»o\e 
can he dam up the water to their inconvenience (s ): and an 
action will lie for diverting the water, even without proof of 
specific injury (y). The right to divert and use the stream 
for the purpose of irrigation, is a question of degree, which 
cannot lie precisely defined ; but depends upon Misapplica¬ 
tion of the alcove general principle to the particular case (z) 
Where the right to a certain How of water haa been acquired, 
it will not, it seems, be lost by the application of the water 
to a new and more beneficial use (u\ 


T *ut th«* right to flowin' 

\l) H’ii tta \. Kttp'ft, I. 1L •» C'b. 
Ap. 148; aae note, p. 169 ; ami ** 


I'niUd Lnmd Co. *. <i. £. R. CV, 

L. R. 17 £q. 158. 

(a) l/tmb t. Stvbi'jgin, 1 Car. A K. 
649.* Am to who is a riparian owner, 
and aa to the power of a riparian 
o wner to put to a non-ri p a rian 
o w n er the un ol the watorco c ree, aae 

jr«ftafl r. BrmrtwrtJ, L. R-, 2 Ex. 1. 

<n) fee t. Howard, 1 Sim. 

4 j* 290 1 Mmo% r. HiU, t R A Ad. 
1 , Utm r. BkmiMy * M. A W. 949; 
WWv. ran*flfck7* J AOf n r 


water ejr jure naturfr only pie- 

Tnytur, 11 Exck 38P. 

( 5 ) J/nrrop w. Hirst, L. It? 4 C. P. 
49 ; bnt vidt iqfid. 

(?) 8aa Wood t. Wmmd; Kmbrry v. 
(hem, M suprd ; AtL-Oem. *. Cory. oj 
PtymemU, 9 Brav. 87; Mtmkbot ▼. 
A pm err, 9 Hie. AO. 46 ; S a mpmm r, 
UoddimAt, 8 Jar. N. S. *48. 

(a) Baa Hoik* *. Pvrntt, L. R. 8, 
Esob. 107 1 a fln na d hytht Kte be q n w 
Chamber, • Fab. 1875; and aw Watts 
a. Xdmk>%. 1. 8 Ck Ap. 188. Aa 
to wba b a riparian owner, aae IMktr 
r.fim+LwHmprL 
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vails whereat has a defined course ; and does not extend to 
water flowing over, or soaking through, permeable land, 
before it has found its way into a definite channel (6). If 
the existence of a subterraneous watercourse be a matter of 
notoriety, the landowner’s rights are the same as if it were 
superficial (c); thus, where there was a natural drainage by 
means of M swalleta” (i.e., funnel-shaped fissures in the rock 
forming the Mendip Hills,) and the waters running through 
them found an outlet at the lose of the hills, a mine-owner 
was restrained from fouling the surface water, to the injury 
of the owner of an ancient mill who had long enjoyed the 
water in an unpolluted state ('/). Hut the principles which 
regulate the rights of owners of land in respect of water 
flowing in a certain defined course, whether in an open 
stream, or by a known subterraneous channel, are wholly 
inapplicable to water percolating through underground strata 
without any definite course (r ); thus, it has Ikvii held that 
the owner of an ancient mill could not maintain an action 


Chap. VIII. 
Beet 6. 


except where 

It hi. a 

definite 


against a landowner, who, by sinking a deep well on his 
own ground, had intercepted the water which would have 
otherwise percolated through the soil into a river which 
supplied the motive power to the mill (/): but where water 
from a spring flows in a natural channel, the landowner 
cannot cut off the spring at its source, to the injury of a 
riparian proprietor lower down the stream (#/); and he may 
not use his right to water percolating through underground 
strata, so as to draw off the water flowing in a defined, 
channel on his neighbours land (//). 


A*rigbt to use a natural stream for the purpose of washing Pweeriptive 


(6) Broadbcnt v. Ramsboduim, 11 
Ex oh. 602; sad Me Raxttron x. Taylor, 
ibid. 380 , 882 . 

(t) Dukinoon ▼. Grand Junction 
Carnal Co. t 7 Rxoh. 300, 301; bnt tee 
Ckaomort y. Rickards, 7 H. L. Ca. 
349; Grand Junction. Canal Co. r. 
Skuyar, L. R. 8 Ch. Ap. 483. 

(rf) Hodykjnoon y. Knnor, 0 Jar. N. 

a 1162. 


(*) Ckascmorc v, Rickards, 7 FI. L. 
Ca. 349 ; 2 H. & N. 163; and eee 
Aetna v. Blunddl , 11M.4W. 324. 

(J)Ckaosmorex.Rirkards, ubituprd, 
questioning Dickinson Y. Grand Junc¬ 
tion Canal Co., 7 F.xch. 300. 

iS) Dudden y. Guardians of CluUon 
Union, 1H.IN. 627. 

(A) Grand Junction Canal Co. y, 
Skugar, LR.4 Ch. Ap» 4S3. 




a 




<m, tod carrying off the sand, stone, and nibble dislodged in 
the neeenaiy working of a mine, may be acquired by custom 
or prescription (i); but whore a preemptive right to foul a 
stream has been acquired, the fouling must not be enlarged 
to the prejudice of the other riparian proprietors (k ); nor so 
as to increase the pollution by a novel mode of user (i l ). Tlic 
mere suspension of the exercise of the prescriptive right is 
not sufficient to destroy it, unless there is some evidence of 
an intention to aliandon it; but where dyo-works had been 
disused for more tlian twenty years, the right of fending the 
stream which attached thereto was held to be lost (hi). 


And 


ritfb^whfcll 

nocpdmd 


The same rules which regulate tho rights of user of a 
natural stream, apply Also, in general, to an artificial water¬ 
course, but with this ni.**liticntion. viz., tliat in determining 
t be what rights can N* iu<|tiiied in respect of an artificial water¬ 


course, the sjHcial or teitt|*»mry puq*v*o for which it whs 
originally constructed, ami has since been used, must not U* 
overlooked r ii) Tims, a user fin twenty years of the flow of 
water from the agricultural drainage of adjoining land gives 
no right to it* continuance («); m>, no prescriptive, right by- 
user can l»e acquired to the overflow of water from a lock, 
ho as to prevent a canal company from improving tlic con¬ 
struction of the h»ck (yd; so, a person receiving water dis- 
charged from a mine cannot insist on a continuance of such 
discharge (ry); so, the flow of water for twenty years from 


(») Cart yon r. Lorrriwj, 1 H. ft .V. 
784 i 28 L. J. Exch. *251. 

{k) Orrmlry r. Lyklovlcr, L. R 2 
Ch. Ap. 478 ; L. R, 8 E.,. 279. 

(/) BasturiaU x. J/(Murray, L. R 
2 Ch. Ap. 790. 

(a) CfruUy r. LigkUncUr, vbi 
■ad a>.« a!*> u to soap«o4oa of the 
e—mmt, Ladyman ▼. Gran, LEO 
. Ch. Ap 788; md am to iong-oon- 
t • tfbtttd iBUmpUoQ from BAtml 
* m***, fw ir*U y. Swift, 4 B. N. C. 
$01, md m to U* right to pottnt* 
■MM o* Jim, *• OcUtmU r, 

, ***&**- *• 


L E 1 Ol Ap. 849; r. 

Mayor, dx,of lim it, L R 5Ch. Ap. 
588. 

(«) CW«a, 11 Ad. h E. 

571,y. Booth, 89 L. J. Q. B. 
185 ; 9 Jar. X. & 2087; NwUatt x. 
Br aetmU, LEI Bx. 1; JkotUm v. 
Waata, 2 Jnr. X. ft 8* 

(o) Ormtrat ▼. Bernard, 8 Exch. 
191; WM v. 1f«* 8 Ifach. 748. 

(jp> StoforddArim* WortsdarMrt 
Carnal Od nM*!*!** M Ch. 
LElEHln Ajx S54. 

(f) A**w*Af t.Ap,5M.4W. 
901 
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the eaves of a house into a neighbour’s yard, does not pre¬ 
vent the owner of the house from pulling it down, or altering 
it so as to discontinue or lessen the supply of water from the 
roof (r). 

% 

Tho waters of a canal, having been devoted by the Legis¬ 
lature to that special purpose, are, as respects tho power of 
adjoining owners to acquire a right over them, on a different 
footing from waters flowing in their natural stream, or in 
an ordinary artificial watercourse; and the general rule 
that the purpose for which artificial waters have been 
collected must l»c regarded in determining whether any 
prescriptive rights have lieen acquired over them, applies 
with especial force to the waters of canals (*). 


Chap. VIIL 


A* to 


A right to pump water from a mine, and to use it, and A* to right to 
then let it off over adjoining land, has Wn held to be a from P *inipo 
right of “ watercourse” within the Act (f); so, a right to an . du#c ® 
discharge rain-water from tho roof of a house upon adjoining 
land may Ihj acquired by twenty years’ user (if). We may 
here remark that a reservation of 44 water and soil” has been 
held to mean only water in its natural condition, and such 
matters as are the result of the ordinary use of land for . 
purpusea of habitation, and not to include refuse from a 
man u factory (*). # 


The bed of all tidal navigable rivers, and of all anus of Ai to owner- 

° of toil of 

the sea, presumably belongs to the Crown; but primarily wnurooanc. ' 
for tho benefit of the subjects: and the public right of 
navigation is paramount to the private right even of an 
express grantee of the soil (y). As between the Crown, or 


(r) Wood v. Wand, I Bxch. 748 ; 
ArktcrxQkt ▼. Gttt, nbi nprd. 

(•) &efonUhm and WormUrtkirt 
Canal Go, r. Birmingham Canal Cb. t 
11 Jar. N. S. 71 1 L.B. 1 B. k Ir. 
Ap. 254 ; and mo nndaoaddar Mom 
r. Bkrembarp and Hertford R.Oo.,1*. 
R. 0 Q. a 578. 

<0 Wrightv. WtUkm^llLkW. 


77. 

(n) Thom** y. Thorn**, 2 0. M. A 
R. 34. 

(x) Ckadmtk v. Martden, LR2 
Exch. 285. 

iy) damn r. Fm Fiahtr* of Wkih 
Mo#*, 11 H. L Cn. 192. Soo, too, 
Malcolm*" ▼. (/Ike, 10 H. L. Ca. 
693. 
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Cfa*VlXL 

BMtt. 


At to the 
right of lateral 
wpport. 


How tbt right 
may be 
acquired. 


tlie Crown# grantee end a seaside landowner, thf right of 
the former is presumably limited by the line of medium 
high-tide, lietween the springs and the neaps (*). Where a 
river is not navigable, the presumption w that each riparian 
proprietor is entitled to the soil if txjue ad medium aqurr(a); 
being similar to the presumption which exists in regard to 
roads (6). No riparian proprietor can, without the consent 


of the opptatiie proprietor, erect any building, or groin, or 
make any change in the alveus of a river (r); and the rule 
is the same in the case of a tidal an of a non-iitlal stream (#/). 


Ever}* landowner, independently of prescription, and as 
an original right incident to projierty, is entitled to so much 
lateral support from his neighliour's land, as is necessary to 
keep his soil in its natural state (*); but he has no promt 
farir right to overburden his own land by buildings, and 
then to require An extraordinary amount of support by his 
neighlsmr's land (/). If however his buildings, although of 
recent erection, do not contribute to the sulrddencc—that is 
to say, if the facts show that the sultiidence would have 
occurred e\cii if tin* buildings had not U*cn erected,-* he is 
entitled to full damages in case of their being destroyed or 
injured by subsidence caused by subterraneous workings 
under the adjoining land (j). The right to extraordinary 
support is an easement coining witlpn the provisions of the 
Act; and if not acquired bv grifiit or reservation, can U* 
9 / juired only by forty years’ uninterrupted enjoyment (h r 
But the grant of such an easement may be implied; for a 


(z) Alt.- (it*, v. Chamber) , 4 Do (j. 
m. a a. 20«. aj to the tuu to Un.in 

gained from tb* aca, either by alluvion 
or dereHction, and either by natural 
or arUftci al c aua ea , tee Att.-Ge*. r. 
Chamber*, 4 De O. * Jo. 55. 

(а) UuWt v. Wylie, 2 8t 8a C*. 

H. L. 68. 

(б) Mty. f. Pr*U, S (!. L ft 666. 

(f) Bickett r. MorrU, LE1H.L 

i W it-ttn. r. rf LohmUU, 

in.7ii.rr. 


(r) Hunt ?. Peake, John*. 705 ; 
Aoi ehotkam ▼. WO**, 8 EL t BL 123. 

(/) Neurit t. Mfdity, t M. AW, 
60 ; Hrrmpkria r. Broydea, 12 Q. B. 
789; J4PrU • v. WdUcwu, 5 Each. 
79S; Smart r. Mot**, I C. L R. 
1004. . 

(y) Bmtm v. JUUmt, 4 Hart, A SL 
1M; Btroym or Ummtr ▼. KnowUe, 
• Bad. A JL All. 

' (A) NiekoBt V. Onford, 9 Each. 

70t$ >m sad oomUm Belomm r. 
VUUuri Oo, 5 Jnr. N. a 1177. 



*» 

rm&or q* fa ftmnmkbj^n grttfe «#.vnt 

such * I petma* ,mpp*i ;fnm bis a^jacenilaod as fc L, 

neoessary for tW knd add i& its tlfcn condition, or when 

applied to tl^r purpose for which the grant was expressly 

made: but 4hc proem measure of such support depends 

upon the special dWRmstaaoes of each caee (t). So, where 

houses are built on land belonging to the same owner, and 

are then told to different purchasers, or some are sold and 

others retained by the landowner, tho right to mutual 

support will be presumed, by way of reservation or grant 

in the several oonvoy&ncca (i): but where two adjoining 

plots, or houses belonging to the same owner, arc sold at 

different times, the measure of support, to which tho second 

purchaser is entitled, depends on the terms of the contract 

entered into with the first ( f ). 


When the right of support is interfered with by the with- wb«n right of 
drnwal from tho adjoining land of the necessary supporting 
strata, no right of action accrues until some actual damage Mppctt* 
has resulted from the withdrawal of the support (m); and 
the damage must be appreciable (??): but if the j>arty with¬ 
drawing the support insists that lie has a right to do bo, 
without being liable for any damage resulting therefrom, ho 
may, it seems, be restrained by injunction, although no 
actual mischief lias occurred (<>). 


(I) OffImiM JL Oft. ,T. Sprat, 2 
Mac* H. X* Oa. 419 ; 8 Jar. N. S. 
623; J tt m tokmn v. WOton, 2 Jut. 
' K. 8. 738 j 4 U. k BL 603; 8 E1L 
JtUL123, 8 H.L.Ca.346 ; 8 Jar. 
N. S. #66 f Mebttu ▼. JMm«, 8 Jar. 
X.S. W9; 8KL &BI 343; Bain* 
v. Merit, 7 XL A BL 986; CWe- 
dm** Jt €k % ti, WMw , 3 Joe 
x. a 678 ; A mm* ▼. *■ * *§«» , 

B Jar. N. 8.1848 '; 9 BC. h. Co. 608, 
7 Jar. N.& MiM *. Mf, 
L-B. 7 Q.anC ‘ ' 

<fc) AMi ***.**««! 
MdUb r. ft *•£ " 

(0 JftrroUcr. JttlU 

VOL L 


608. 

(m) Bcnomi ▼. BackkovM, ubi tupri, 
overruling AiekNn r. H’tf/iajiu, 10 
Kxch. 259 - mo, too, Aortk SatUm JL 
CXr. AN*, 1 J. a H. 146 ; 8 De Q. 
F. a Jo. 423 1 10 IL L. Ci. 338. Bat 
Me Dmrop r. Htrtt, L. K. 4 Ex. 
43, mm of ebetrmotloa by riparian 
owner, where ihu right of i ctioa vu 
beU to bare aoemad, altboogh no 
aotoil damage bad p*m embed. 

(a) BmitA v. TXodroX, ET B. 1 
O. P.694. 

(e) M Xpehm JL (X v. JKfaM, 
****** 



570 tn jLoaauor. 

f or gnat of'mineral*, with power to work 

doee not, in the ebeunoe of exprees stipulation, deprive 
the surface owner of Ms natural right to the support of the 
subjacent strata; the presumption b/ing^hat he retail}* the 
-right to enjoy the surface vwlo et fvrmA as it was before (p); 
even though it may lie impossible to wdHc the mines without 
causing a subsidence or an absolute destruction of the 
surface ( 5 ): and the sight of support which a surface owner 
ia presumed to retain for himaelf on a sale of minerals, 
Wongs equally to an allottee under an indoeure, where tho 
minerals and the right to work them are reserved to the 
lord of the manor (#•): hut the ordinary presumption is 
rebutted when tho Inclosurc Act or deed of grant contains 
a provision for compensation living paid by the lord of the 
manor or the grantee in case of injury being occasioned by 
his exercising his powers (*). And where A-, by draining 
his land, causes a sulisidence of tlic land of B., an adjoining 
owner, he is not liable for the injur}' thus occasioned; the 
Common Law doctrine as to the right to support not ex¬ 
tending to subterranean water (f). 




% 

We may here remark tliat the Land Tax Redemption 
Acta, in authorizing salt's of lands tielonging to ecclesiastical 
corporations, for the purpose of redeeming the Land Tax 
charged on their other lands, provide*for an implied reserva¬ 
tion of the minerals. It is believed that the point is not 
anirequently overlooked in practice. 



The absolute owner of a mineral stratum, whether under 

(?) ZfcpfeJr r.fufeKm, S K. k J. oat U vorfad vfcfcml dmbvjbg lk» 
«5; JUrjmt t. TajfUr, 2 1UN. »arW 

8SS ; t. Mpdi»s, and Smart (r) Mt U rU v. B*km, 3 J«r. N. B. 

"V*; — Mtj«n. 4 WL iUi WakjddT. 

h*am 1 . WOmm, uM mprd, where D4* qf tom brnd, M mprd. 

m tipre. mipaUdon; (#) M v. jr«M*4 

d, 1W4 jlafijr.LB.TQ.K7U. L. * 4Tfc* & A* I7T j Atfr. 

Am *. *4 cb. if. fe.M • ■ 

N» t ** *b* 0 h <w*l 


» 







a grant or a reservation, i« entitled to use it for any purpose 
be thinks fit, not inoonsistent with the righto of the owner 
of the sur&oe, aff., a means of access to adjoining 
mineral property («t). 


cwf.vm. 

Baal. 6. 



By the 77th section of the Railways Clauses Consolida- Amflwmy 
tion Act, a railway company are not to be entitled to any 
mines of coal, ironstone, slate, or other minerals, under any 
lands purchased by them, except only such parts thereof as fJPf*" pw 
shairbo necessary to be dug or carried away, or used in the 


construction of the works, unless the same shall have been 
expressly purchased: but they may always secure sufficient 
support by the purchase of the subjacent minerals; ami 
may delay such purchase until the necessity for it arises. If, 
however, the company decline to purchase, the mine-owner 
may work the minerals in a proper manner according to 
the custom of the district; and the company cannot, under 
their statutory purchase, claim the benefit which an ordinary 
purchaser would have hail to the subjacent and adjacent 
support (jr). So, a statutory power to construct a sewer 
does not imply the ordinary right to the necessary lateral 
support; in such a case, the easement must lie acquired by 
purchase (y). 


Claims of righto of common and other profits a mnwliv, Claim* of 

rurhti of oom~ 

become prinut facie valid after thirty years’ uninterrupted moo and 
enjoyment (z ); and cannot be defeated by mere proof of such 
enjoyment having commenced at any prior period ; but until 
sixty years’ uninterrupted enjoyment, they remain liable to 
be defeated in any other way. in which they might have been 


(*) fymd r. Baku, L. T. 84 N. 8. 
p. 406 ; iHbuf HmmSkm t. OraAam , 
L. n. 2 8a 8 D. Ap. 166. 

<*) Q. W.JL Oh V. JkmmkiH I* B. 2 
R4tlr.Ap.27 \FUkktrv.Q. W.ACfe* 
4 H. AN. 242; ill IH. A N. 680; 
Md m CaUdomM Aft. T. Sprci, 8 
Maoq. H. L. Oa 446, a.caaa balota 
tha BaDwaja 0. d Act; DmUof Ommml 
Qo. v, Grtndtrooi, 1 B. A Ad. 66. 


(jr) Metrop. Board of WorU ¥. 

ITArof. ABC. P. 612; 

affid. LR4 C. P. 162; ud M 18 
A 16 Viet. c. 120, a* 185, 150, 151 ; 
and 11 A 12 Vici. c.'Ill *a 88,66. 

(•) Baa BaBaf r. JppUford, 8 Ad. A 
R 161. Baa 778. T*a *tia aoquirad 
by oaar eaa ba m*Mj oo-artwrfra 
wiib tba aaar, M• v. Wtouu, 16 

Q-B. 546. 
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(flatted before the penung of the Act After sixty yean’ 
tminterrupted enjoyment, they become absolute and* inde¬ 
feasible, unless proof be given of such enjoyment baying been 
sunder some consent Disagreement expressly made or given 
for that purpose by deed or writing (a). Bat a claim to a 
right of common, kc., may be defeated after thirty yean' 
cpjoyment by allowing that it could not have had a legal 
origin (h ); and it would seem that the Act does not apply 
to any case where the establishment of a right by means of 
it would be a violation of the express terms of statutes* pro¬ 
hibiting the granting of such a right (r): nor where the 
claim is one which .cannot lie lawfully made by custom, pre¬ 
scription, or presumed grant (#0- 






A right to hawk or fish, implies a right to carry away the 
game or fish, and is therefore a right of profit d prendir (e); 
and even a right to angle for amusement, leaving the fish on 
the shore for the landowner, has been held to bo of the same 
nature (/) so. also a right to shoot But the mere right to 
hunt, that is, to follow* in the pursuit of game over land, 
does not of itself import the right to the animal when taken; 
and, if con finest to die individual claimant, would seem to bo 
attributable to a mere personal licence of pleasure: but where 
the right is exerciscable by the cl ai m a n t or his assigns " along 
with servants,” it is considered to involve a right to carry off 
the game (//). 

A right to dig coal or other minerals on another man’s 
land is a right to a profit cl prendre, and, if reasonable and 
certaid, may be claimed by prescription (A); though not by 


(•) 8act 1. Wdcomt ▼. VfUm, 5 
EtW. m. 

<ft) MOL r. Am Fort* C o mm it 
timer*, II & B. 60; 2 Jar. N. a 

*0% MV « J*tm ft** Ow4 

3m V. 8. 


(#) ViMtm t . Um far, 7 M-4W. 
SJ; Evmrt t. Orttiam, 7 H. *L. C*. 


eta 

JCadaMv tTt. 


(fimmir. t tmmi'.taU-K 



custom (£) : but ft elftim to dig and carry away the soil from Omp. via 
another's land, iHthoot stint or Emit, cannot be oUbliahed . *' 

by preecription (£). '* ■’ 

• « 

Whether the right to the sole and several herbage and 
pasturage of land is within the Act seems doubtful (/); but .. 
the rigbt^fo take, along with others, any of the produce of 
land, eg, grass, turves, or trees—or of the soil itself, eg., 
sand, clay, or stones—is a right of piotit d prendre ; which, 
within reasonable limits, may be claimed by prescription. 

The right to enter and draw water from a natural spring is, 
however, an easement, and not a profit d preruhe ; running 
water being no part of the soil, nor the produce of the 
soil (m). 


From what has been previously said, it would appear that Mod ft* * 
the period for which a vendor, in order to show a title under 
the Act, must prove uninterrupted enjoyment, is as follows: 
viz., twenty .years in the case of lights; forty years in the case tWs * 
of ways, waters, watercourses, ami other easements (except 
lights); and sixty years in the case of rights of common and 
other profits d prendre : but, in the second cTass of cases, 
where the land or water which is sought to be affected by 
the easement has, during the period of enjo}nnent, been held 
for life, or for any fgirra exceeding three years, the rever¬ 
sioner, notwithstanding the expiration of the forty years, 
has a period of threo years from the determination of the 
particular estate in* which to resist the claim (n); so that 
unless (as can seldom be the case,) the vendor can show the 
title to the land or water, he cannot, by evidence of enjoy- 

#) AtL-Qm. v, 4 K. k Jo. 7 CL Ap 690 u to whU is iadodad 

57V, 591 ; bat M Royrrt t. Brmlo*, in the term M mrnmh.* 

10QB.S* (I)8©e WelflBsV. Upton, 5M.4 

(ft) Cbjffeft ▼. CMft f Q. B. 4X5; W. 3M, 403 9 M. k W. 55$, * 

AtL-Om. v. MM*, «H tuprd. Am 541 ^ 

to ftotM Mbs » "mtaM,* ms (m) Hoc* r. Wttrd, 4 BL FlU. 

D+viO t . Aoptt, 8 Dr* m; nad 701; 1 Jnr. N. 8. 701 
M t. ITtos, L.B. 1 Ok. Ap. M*. . (*)S«l Wwicf, If * 

tPvaftfltt.Mj MlQBMdtodim Jsr. STS; 10 Q. B. CSS. 

]sd«aw&ta 8w too ▼.<?«, I* K. 
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a good title to the easement (o); and enjoyment 
wfcckgir* no title m against the reversioner, gives no title 
as gainst the owner of the particular estate (p); ami it 
must be observed that, as regards the primd facie title which 
is gained by a thirty or twenty years' p o s sess i on under tho 
first and second sections of the Act, the time during which 
there may have been any disability, or a su b si stin g life 
estate, is altogether excluded by tho seventh section. But 
as respects the easement of light, the Statute oonUins no 
reservation of the rights of the reversioner (q). 



In all the above cases (except that of a claim to light), 
the enjoyment must have licen uninterrupted (#•), n am of 
right" (#); and must have liecn subsisting within, at most, a 
year before the commencement of the action in which it is 
relied on (/): the claim therefore may lie defeated by show¬ 
ing that, for the whole or a part of the period relied on, tho 
; enjoyment wa* by parol licence ; or was exercised by stealth, 
or without the knowledge of the parties interested in 
opposing the claim (*f), or that the j>arty exercising it was 
himself, during all or any part of such period, entitled to tho 
possession vt the property sought to be affected (*). In 
cases falling under sections 1, 4, and 7 of tho Act, an enjoy¬ 
ment, aa of right, may lie pro\ed, by showing enjoyment for 
several perkxIs, amounting together the statutory time; 
and that, during the eutirc inter\*als between such periods, 


io) Bright r. Waller , 1 <\M. k 15. 
219. 

(// 8. C 221. 

(q) Vida mprd. 

(r) 0*Uf v. Gardiner, 4 M. k W. 
500. 

(«) See Berate* t. Weak, 5 O. i 

(0 8m Pnrir r. Mitehdl , 11 Ad 
. A R 788 j Fl^htr. Tkemaa, 8 CL 
* A T. 881 i £*m*. Cm f tnl w. 6 Xxe k. 

% (•)*» Bright r. Walker, 1 a 1 L 

Mf 


W. 220; Winahip r JIadageth, 10 
Kxeh.5. 

(*) Onleg r. Gardiner, 4 M. k W. 
500; CUgUm v. CMy.SQ. B. 818 ; 
Clay t. Tkaehrag , 9 Car. A P. 47 ; 2 
M. k K 244 j BattUhm v. Road, 18 
C. B. 698 ; Harbidgt v. Warwick, 8 
E*eh. 558; Jama r. PU*t, 4 Ad 4 
HL 751; 

554 As* 

of 5 nwiiiy WHS fcy salty ol 

W. 454 C—k» *a Uifai ptfea 
Ladgmm v. (fas* L. R. 4 Ou Af, 
ML 
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and between the last of them And the action, (if such interval Cb^vnL 
intervened,) tb« estate sought to be aflfeefed was in Ac hands .. 0*** *' 
of a tenant for life or for years exceeding three year* (y). 


But, as respect* the easement of light, the mere feet of 
uninterrupted eiyoyment for twenty years, otherwise than 
by consent given by deed or writing, confers an absolute 
title. The eiyoyment need not be 44 as of rightso that 
proof of a parol licence is immaterial ( 2 ); and so as there be 
no submission to or acquiescence in (a) an advert interrup¬ 
tion, absolute continuity of enjoyment is not essential (6); 
nor does the existence of disabilities or particular estates 
make any difference: but the enjoyment of the access of 
light roust have l>een in the character of an raanneni, dis¬ 
tinct from the enjoyment of the land sought to l»e affected ; 
ho that sixty years' enjoyment of lights looking out upon a 
garden which the owners of the house had held during that 
period, as tenants from year to year, was held insufficient to « 
confer a title (#•). 


By interruption, it may lx: observed, is meant an ad verse 
obstruction, and not a mere discontinuance of user (d ); but 
the question, whether a discontinuance was voluntary or 
otherwise, is one for a jury («•); and although interruptions 
for loss than a year# will not in themselves prevent the 
operation of the Statute, yet they have a material bearing 
upon the question whether the enjoyment has, in fact, been 
44 as of right” (/): and an interruption by a stranger is 
within the Act (y). So that, as between vendor and pur¬ 
chaser, it would seem to be necessary to give evidence of 


(y) ClatUm v. Corby, 2 Q.E 813. (0 Marbidye v. Warwid, 8 Bxdu 

(:) Mayor, of Loadoa v. Pet e- 552. 
trrrrd Compamy, 2 Mod. A B. 409; (<0 Carr v. Fooler, 8 Q. B. 581 ; «d 

Plight r. nomao, 11 Ad. k B. 688, «« 12 Q. B. 615; 

see p. 695 1 sod see PUuUrtri Oo. Layman r. Grace, M etqtrt, 
t. PaHok CtaM CW^SKwk. 830. (0 t*»rr T. Porter, t* eepri 

<*) Wooer t. Oolemma, L. B. 10 (/) * 8*mmom Water Horl,. 

C.P.101 CV., 17 Q. B. 287, *74. 

4) Uiymtm ?. Oram, L. B. 8 Oh. (f) 16 Q- * 

Apio8. ’ **- 
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(mrmtjm my be) continuM m user (k). It hae been held 
h of fight, that payment of rent** tte sas enn u i 

y % not an * interruption ;• but the Court left untouched tbe 
question whether such payment showed the enjoyment to 
be different from that contemplated by the Act (%). It hae 
been decided by the House of Lords (i), confirming the 
decisions of the Court of Queens Bench and Exchequer 
Chamber, that, under the 4th section of the Statute, which 
provides that no act shall be deemed an interruption, unlees 
submitted to or acquiesced in for one year, a party who hat 
uninterruptedly enjoyed *or used the easement or right for 
any period exceeding one year short of the term which 
would lx sufficient to confer a statutory title, ean, upon 
being disturbed in his enjoyment or user at any time within 
the last year of the statutory term, at once claim the benefit 
of the Statute. 


!usii*vtoof ^ 3 k 4 Will IV c. 27, the time within which pro- 

[Jattrtinm ceoding# can lie commenced either at Law or in Equity for 
the recovery of any lan*l (/), or of any rent, is restricted to 
a period of twenty years (m), or, in case of continuous (n) 
disabilities ( o ), forty years from the time at which the right 
to proceed for the recovery of such land or rent first accrued 
to the plaintiff, or to the party through whom he claims (jpy 
And the Act does away with the old doctrine of iron-adverse 
possession, except in cases falling within the 15th section ( 9 ), 
f "which has now ceased to lx operative. 



The word 11 land" by force of the first section includes all 
corporeal hereditaments, and also tithes (except tithes be¬ 
longing to a spiritual or eleemosynary corpo rat io n sole), sad 


(A) Cm lowe f. CarpenUr, 6 ExA 
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any sham nr interact ♦her e in (r)> The operation of the cup. vin. 
Statute is confined to cam where there are two parties, 8 "*‘ * 
each riahning an interest in the land or tithes; 'and does not* 
apply ae between tithe-owner and teire-tenant (a); bat by 
58 Geo. UL; a 1S7, a 5, the period of account in Equity for 
tithes aa between the Urre-tenant and tithe-owner is limited 
to aix years before tiling the bill (i f ). 

The word “ rent” by the first section includes heriots, and *lt«nt*—ft* 
all services and suits for which a distress may be made; and 
all annuities, and periodical sums of money charged upon or A<A 
payable out of any land (except modules or compositions 
belonging to a spiritual or eleemosynary corporation sole). 

The terra has been held to include quit-rents (m) ; but not 
rent reserved on a demise as between tenant and rever¬ 
sioner (x). So, heriots payable at uncertain intervals, and 
rent payable at greater intervals than twenty years (a case 
not likely to happen), do not appear to fall within the statu¬ 
tory definition, though they may still be* considered as pro¬ 
perly falling within the more general provisions of the 
second section (y). 

Filing of the bill, and not service, is the commencement what » the 
of the suit for the purposes of the Act (i) ; and an amended 
bill dates from the tiling of the original bill (a) : but unne- 
oessary delay in instituting or prosecuting the proceedings 
may disentitle the plaintiff to the assistance of the Court (5). 

<r) Am to the ilfctaiory morning of (*) Coppin y. Gray, 1. Y. A C. C. 0L 
tb* word bki fa* fotar* Act* of 305; Morria v. El I a, 7 Jar..418; 

Parliament, ■*# 18 and 14 Viet, c. 21, Putrrll r. Dinnerktuxi, 8 J. A L. 24 ; 

Met A Harrumm y. Dnitjna*, 2 Dm A W. 

(#) 8e* Dm «mf Okapltr V ; IWWrr y . Tkompaon, 4 Dru. A 

v. CM, 15 M. A W. 617. W. 308 ; Boyd y. Higpinmn, FLA K. 

(f) Goode t. WaUrt, 10 L. J. 71 608 ; but M* AtL-Qt*. v. Hail, 11 

(«) J* Bammvoir r. Own, 5 Exch. PrL ’60. 

166)176; Load Ck&taUr y . Bail, 17 («) 8iair y . IVmoM 1D* O. A & 

L. TtlSI, Q. B. 428 ; £/ro* r. Cbe/wr, 11 CL A Fla. 

<4 11C. AW. 118. 556. 

tojto Ba mm Paring H f —I (5) fWr r. Tkampo*, Coppin 

is 0—i r. DoBa mnir , 161C A W. r. ami Ay* r. Hippimma, utd 
AM , Hi Aowrir v, Omm, I Arab, syri 
166,176, 
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VIH. Tba a ppo intm ent of a receiver prevents time from running 
m fak fcvoor of (c), but not as against (<f), * stranger to the suit 



Hie Act contain* a saving clause in case of disability 
arising from infancy, coverture, idiocy, lunacy, unsoundness 
of mind, or absence beyond the seas (e ); in any of which 
cases, an action may lw brought at any time within ten 
years next after the time at which the person to whom the 
right to bring the action shall have first accrued, shall have 
ceased to be under such disability, or shall have died. This 
saving clause applies where then* is a succession of dis¬ 
abilities without break . thus (/), where A, being an infant 
when her title accrued in 1833, married during minority 
and continued under coverture until she and her husband 
brought their action in 1870, it was held that the action 
was maintainable No action is to Is* brought where a 
person has }**en subject to any of these disaluliticM, except 
within forty years after the right of action first accrued (#/) *» 
and no time lieyond this maximum limit is allowed for a 
succession of disabilities ( U ; No part of the United King¬ 
dom, nor the Isle of Man (liannel Islands, nor any of tho 
adjacent islands Are to lie considered as M beyond the seas’* 
within the meaning of the Act (!); and this provision lias 
l»cen held to apply to cam* of residence in Ireland, 4:c, 
before the passing of the Act, if the controversy do not arise 
until after the passing of it (I*) By the Mercantile Law 
Amendment Act (/;, the alisence beyond the seas of the 
person entitled to sue is no longer to be a disability; and 
this enactment is retrospective. 




% 

The flnl section of the Act fixes the lime at which, m cer¬ 
tain specified cases, the right shall be deemed to have accrued: 


(r) It'nnm r. Via, 3 Dm. k W. 
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these oases, however, ere pat merely by way of illustration, Ck*>. viil 

and not with the view of limiting the operatic of the 2nd __L?*_ 

section (m). The genei^jninciple seems to be, that when a 
party has been in possession or receipt of the profits of the 
land, or in receipt of rent, the righ t accrued at the time when 
he last held such possession or received such profits or 
rent (n); while in the case of a party who has never had 
such possession or receipt, the right accrued at the time when 
lie first became entitled (whether by descent, alienation, 
falling in of a remainder or reversion, forfeiture, devise (o), 


or otherwise) to enter into such possession or receipt A Af against 
mortgagee may, however, recover the mortgaged land at any mortg * Rte - 
tiuiu within twenty years after the last payment of principal 
or interest, notwithstanding twenty years or upwards may 
have elapsed since his right to enter accrued under the 
mortgago deed ( p ): and this, although a valid title to the 
land, may, under the Statute, have been acquired by a 
stranger as against the mortgagor («y): ami a purchaser from 
a mortgagee under a power of sale in the mortgage deed, or 
from the mortgagee and mortgagor, is also, it appears, within 
the saving (#•)• Where the mortgage deed contains no pro¬ 
vision for quiet enjoyment by the mortgagor unfll default, 
the mortgagee upon the execution of the deed has an 
immediate right of entry, and ejectment must be brought 
within twenty years after its date, in deftfalt of any pay¬ 
ment by the mortgagor (*). It seems the better opinion 
that a mortgagee’s primd facie absolute title by twenty years’ 
possession is not defeated by his having kept accounts of the 
rents which he has received, or by his having otherwise acted 
as if he were only mortgagee (f). Time does not run against 
the grantee of an annuity charged on land, so long as the 
annuity is paid (u). 

Ford Affcr, 3 N. R. 80S. 

(r) Doc r. Mmm 9t 17 Q. B. 373, 

Doc t. William*, I Ad. k B. 291,297. 

(t) Doe d. Romance ▼. Ugktfoot, 

8M.4W. 553. 

[t) Baker w. Wetton, 14 aim. 423; 

Sogd Btat 117. 

(•)Mr. Cbft, 1 Y.* 0 . C. C. it 


(w) See Jmmm e. &dter , 2 Bing. 
N. C. 503 ; 4 8c 103. 

(a) Oven v. De Beanvoir, 10 M .k 
VT.U7. 

(o) Jamee v. Amber, 4 8c. 108, 
180. 

(p) 7 Will. IV. * 1 Viet d 23. 

(t) Dot v. S 9 re, 17 Q. tt MO j 




; *um nun from tie death of 


lime does not begin to ran against a remainderman, until 
his right to possession accrues (y); bat as against bis right 
to recover damages from a tenant for life who baa committed 
a tortious act, e.g., who has wrongfully cat timber, the 
Statute runs as from the date of such act (*). 

In tiw case of an express trusts &A, a trust expressly de¬ 
clared by a deed, will, or other writteu instrurftent, the right 
does not accrue under the 25th section of the Act until a 
conveyance has been made to a purchaser for valuable con¬ 
sideration; and then only as against such purchaser and 
pereons claiming under him (<r): but, in order to bring a 
case within this section, the relation Of trustee and cestui 
que trust must be clearly constituted (6); though, of course, 
it is not necessary that the word “ trust" should be employed, 
in order to constitute the relation (r). 


We may here remark that by the new Judioature Act the 
claim of a cestui que trust against his trustee for any 
property hold on an express trust, or in respect of any broach 
of such trust, is not to be barred by any Statute of Limita¬ 
tions (it). * 


, A trust by deed or will for the payment of debts, annuities, 
portion* or the like, is within the 25th section of the ok! 


<*)8eet, 8. Sm J/cOnnd r. Clark, 
* I Y.4C.GC.151, 170. 

(jr) Tktmjaon T. Simpson, 1 Dro. k 
W. 45®, 489. 

{< Reagmm t. Knigkt, L. K. 8 Eq. 
388, I* B. 2 Ch. Ap. 428; //**»- 
UAmm % HmdAu, LB.7 Ch. Ap. 

J («) SmK M> Att. Om. r. FU*, 4 

- yUa«T{ r AM*Mr>,lDNW.»T l ' 

•*5'm - * W««» « ***r 

v. v. Mi 

jtowV *•***' 


Bo*fer, 28 Boar. 40®; t Do. O. k 
Jo. 4niMfdlf.AfMii,»EU 
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Act («); ao also ia» dbeetton to tarattew to pftjr the tocUtor’a Ckap.vm. 
debts, fojlowed’by a devise to them, subject to the payment a **‘ ^ 
thereof, ujjon tn*pt (or successive beneficiaries (/); but a 
charge of debts, even though coupled with a direction to pay Omm tua 
them, is not an express trust, where there is no devise to the wkhfal *** 
executors^); ao a beneficial devisee of realty, charged with 
the payment of debts or legacies, is not a trustee within the 
section (A^ but where an express trust is created with regard 
to charges upon land, it falls as much within the saving of 
the Statute, fli if the trust had applied to the land itself (i); 

.so, also, where the land is devised upon trusts for sale with 
a direction that the proceeds are to be considered as personal 
estates, and the land remains unsold (/). Where the assignee 
of a bankrupt took for his own l»enefit a conveyance from 
the trustee of a will of the legal estate in property to which 
the bankrupt was equitably entitled, it was held tliat he 
took it upon an express trust; rh, that declared by the 
will: and tliat the Statute affoidcd no defence to a suit for 
the recovery of the estate, and the uiesno pi of its (/) A 
pureliaser’s liability for unpaid purchase-money, under the 
ordinary vendors lien, is not an express trust (m)i 



But tho rule that a trust is not tarred by lengtli of time, Tie Motion 
applies only as between cextui qtce (runt and trustee; and not ^ 
as between trustee ancP cestui qur fruit on the one side, and 
strangers on the other (n): and the case of one cestui que tmu. 
trust ousting his co-ctstui que trust Ls not within the 
section (b). 


qut 


(«) Mkm w. (Mb'*, 3 It. Eq. fi*p. 
70; Y<n»g V. Ltd WaUryark, ubi 
; Hwt v. Batman, nki t*pr &; 
Francis ▼. Qrattr, b H% SO. 

(/) Brnmly. Bakmam, M smyr*. 

(Sf) Diet* mm v, T m *UUe, 1D«U. 
mtlim&rnmVmidUdill 
Ba^IlL 

J i) Broad t. JVm C, tf B«t. SS4 5 
I «• Jaoqud ?. Jmq «*, 17 B«f. 
US. Alla ss - u s— * 
hkamd a tnatoe lor s pwA y 
lifiln, w Tf*n v. /<Am, 00 Bssv» # 


SSI. 

(») Bum,text V. Gort, 6 H. L. C. 
007, 901. 

(k) Aixilow v. Bijg, L. R. 18 Eq. 
240. 

(0^ v. Mom, 8 De O. ft 
Jo.l , 2 De G. F. a Jo. 228. 

(») Toft r. SMfkmtm, 7 Hr. 1; 1 
Dr Q. 1C. a a 28. 

(■) 8re Ll mm By a r. MarkworiA, 
Bmrd.0.a4O. 

<•) Bwromgks r. ITOW^U, 1 J. a 
L. *00; Liter t. 11 Jw. 





; In mate of oootealed (that b, of designed and hidden^)) 
‘fraud, time does not begin to ran until the fraud was, # or, with 
reaso n a b le diligence, might have been, dijcoverod ( 5 ): hut 
this is not to affect a bond fide purchaser for valuably cow- 
alteration without notice or suspicion of the fraud. In the 
case of a firm, it has been held that tho fraud of oz$ member 
prevents time from running in favour of his cojflutadni, 
although innocent of, and deriving no benefit Jhttn, thp 
fraud (r). 


The Act expressly provides against any interference with 
the rules which guide a Court of Equity in refusing relief, 
on the ground of acquiescence or otherwise, to any person 
whose right to bring a suit may not l«e liarred by virtue of 
the Act (m) 


CkaMm The Act contains no special saving in favour of charities; 

* and it was for a long time doubted, and tho earlier authori¬ 
ties seem to lea\e it nn o|ien question ft), whether the 
Statute was intended to apply to tliem The ground for 
this doubt was, that prior to tho Statute, no lapse of time 
was a W to the claims of a charity; and the question was, 
whether this ancient equitable rule w'as still to prevail; or 
whether, in the absence of express exemption, the ordinary 
statutory limitation was applicable in the case of a purchaser 


N. S. 649 ; A'i tiyKi y. Bowser, 23 
Bear. 609 ; 2 De G. A Jo. 43. See aa 
to Att.-Gen. v Corp of Lon¬ 

don, 2 Mac. ft G. 259. The inrtitu- 
tkm of a Miit to carry oat the trota 
' of a will, of oourae dnea not preaonra 
the right of the dUinhcritad heir: 
Simmooi y. KudaU, 1 Sim. N. B. 115. 

(p> tetre y. Pstn, 1 Drew. 897 ; 
Dmm r. Tkwmilt, 21 Bear. 621. 

<f) 8"*. 20 ; and Lewis y. Thomas, 
8 Ha. 26 ; Dmn*.1%waiU,obinprh\ 
BmUks.AHm, 28BeaY. 210. 

2 Hair 4. Bros** 2 Ph. 854 ; 
ftwl —fcfty fc 

dnling itaax a jMMh MS loajai, tee 
Shh r. nomas, • Ha, St; <W 


sUds y. Dors, 20 Bear. 284 j and 
compare Manky y. Bewick*, 8 K . kJ. 
846. • 

(•) Sect. 27. Boo Lift Asooc. of 
Second y. ttfcfaf, 2 De G. Y. k J. 
72, 78. 

(0 Sea 1 Dm. ft W. 288 ; 2 Dm. 
ft W. 69: and woo AtL-Gtn. ▼. Mayor 
of OosttUrf, t Vera. 899; hot to# 


y. Wflrmti'tS.k L. 182,195 ;JtL- 
0m. y. Moffd. CbfL, II tear 288, to- 
Yened 6 H. L. Oa 189, 906; Aft- 
Ora. Y. WMms, IT B*y. 285, AH- 
Om. v. Dam* JVBwy. 521, nviMf 
4 D# a ft^w 190; Aft-Ora. V. 
r. 168. 
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of a .charity estate. It is bow, however, well settled that 
charities fall Within the general prohibition contained in the 
24th section; and the ordinary statutory bar extends, not 
iqerely to In absolute alienation, but also to an improvident 
1j|M of the charity estate (a). But in order that the 
ch/uity may be bound, there must be some person com- 
potent y> make a claim on its behalf; thus, where there is 
no trustee, or none properly appointed, or where there are 
no ascertained objects of the charity, the Statute will not 
run (r): ami where, as is generally the case, the charity 
estates are held upon express trust*, they fall within the 
saving of the 25th section. 




via 
e. 


No person is to lie deemed to have lieen in possession of Entr 7* 
any land, within the meaning of the Act, by reason merely 
of his having made an entry thereon (#/): hut this refers to 
a merely formal entry. If A., tin* owner, actually turn B., 
the occupier, out of possession, this saves the statutory l»ar, 
although A. retain possession for only one hour, and B. 
immediately resume it (c). So, where a writ of ej<*ctment 
was Horvcd by the owner on a tenant at will, yid it was 
then verlvally arranged that the latter should remain in the 
occupation of part of the property during his life, it was 
hold that this amounted to an actual entry; and that as a 
new tenancy was created, the Statute* began to run from 
this time, and not from the date of the original tenancy (<i). 


entitled TMmncjat 

will. 

subject to a tenancy at will is to be deemed to have first 
accrued, either at the determination of such tenancy, or at 
the expiration of one year next after the commencement of 
such tenancy, at wliicli time such tenancy shall be deemed 


The 7th section enacts, that the right of & person 


(at) AU. Gen. r. Att - 

Om. v. Darty, M tuprd ; And w Pr+ 
Me* if Mogd. OM. v. AU.Gol, 6 
H. L. C. 189. 

(*) Imevrpormted Sod *jr ?. Kchmrde, 
1 D. AT W*r. 158 j JfUfc* v. Perm, 
ID. * Wat. «7. 


(jO Sect 10. 

U) Randall r. Sterens, 2 EL & B. 
•41. 

(«) Me v. 1/outers, 9 Jut. N. B. 
875 ; 82L.J.C.P. 98; 18 C. B. N. 
& 758; And m Ratniall r. SUrt m, 
2 E. * a 641. 
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O^VtH to hive determined; but it provide® that no mortgagor or 

—-*— ecdui q\it trust shall be deemed to be a tenant at will 

within the meaning of this clause to his mortgagee or 
trmA trustee. This proviso is applicable only to casetf of exprtm 

trusts; and not to cases of a quasi-fiduciary character. 
When? a purchaser is let into possession before completion, 
he is primd facie a tenant at will within the section (fc). 
In cases of express trust, a cedui que trud ,.whose possession 
is consistent with the trust, is, for general purposes, -tenant 
at will to his trustee (r) ; and the object of tye above pro¬ 
vision seems to have been, to preserve the legal estate of 
the trustee, which, under the old law, was secured by the 
necessity that poss«f*siuii should 1** advem* in order to take 
away the right of entry. However, in .tho case of Doe d. 
Jacob* v. Phillip (if), the Court of Queen's Bench seem to 
have considered the trustee of a term was barred by the 
poe*S4»vdnn of his erdui que trud: the opinions expressed 
upon thb* point were, however, extrajudicial; for, admitting 
the cedui que trud to have l*t?n tenant at wiU, the trusts* 
before Winging (lie action should have determined tlie 
tenancy by notice, uhich lie Imd not dono (e); but these 
dicta in Doe v. Phillip have not l**.*n followed (/). In a 
recent case, wlierc in 1771, parth-s under a building agret- 


ment and a private Act of Parliament, became entitled to 
peppercorn-leases for (HI years ob a piece of rtclaiintnl 
land adjoining the land comprised in the original agreement, 
and they entered and retained possession without acknow¬ 
ledgment of tho freeholders title or any payment of rent 
ftho full rent mentioned in tho agreement having been 


(6) &X d. Stfinmy ▼. Rock, 4 Man. 
*0.50; and *e« Doe r. Carter, 9 
Q. B. 863 ; Viatomic r. Merrick, 
2 Poe & FinL 59. 

(f) Sot 1 Jano. C«*t. bj 8 . 2 B ; 
fiofr 480. 

(i) 10 Q. B. 130. 

(r) As to what conduct amount* 
to m adorfarion of s cabekUog to* 
naaoj St wCJ, Dee ▼. Ororm, 10 
Q. B. 404 

</)tfsn#rfwnrok,«ClB.fSl: 

K 


sad set Young v. Lord Wartcrjait, 
10 Jar. 1, L. C.; Cote r. Dolman, 

2 Dt o. m. t a m, i*mi st. 

Leonard'* jniiyinrat is SaS r. 
4ELC. 1085; Lord v. 

C**, 1 Jar. M. ft. 414 ; 7 De G. M. 
4 0.181 | sad Dnmmond v. A*»f, 
L. & 6 Q. B. 7«^Bsscatory tnvt, 
held sot wiUda tSf ssottoo j SUmari 
Marqmis Omgmgkam, 1 Ir 
CB. B. 584,56a 
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reserved upon leases of the lands therein comprised), it was Chap. vm 
held ihat tlteir possession had been merely that of cestui# ' 

que trout; and that they were bound, on the expiration of 
the term, to give up the reclaimed land as well as the other 
lami(//). It lias, however, l>ccn held, that where land is 
vested in trustees in fee, in trust for A. for life, with re- 
mainderrf over, and A. having never been in the actual 
personal occupancy of the land, allows B. to occupy for 
twenty years, without payment of rent, or acknowledg¬ 
ment of title, B. thereby acquires a valid title to the fee- 
sim/Je (h ):—a doctrine, the practical importance of which 
can scarcely lie over-estimated. A Court of Equity, how¬ 
ever, will presume that a father entering on the estates of 
his infant children, so entered as their natural guardian; and 
not tortiously, unless the contrary lie clearly shown; and 
will treat the case as that of a trustee (I). So, the entry l»y 
an uncle (the nearest male relative) upon land* of his infant 
niece, was not considered to In* an entry by a stranger (k). 

When* the tenancy determined More the passing of the 
Act, the right of entry is to In* considered as having accrued 
at the time of such determination (/); but, when* the tenancy 
won subsisting when the Act came into operation, the right 
is l>arre<i by the laj>se of twenty years from the end of one 
year after the commencement of the tenancy (#h). 


The right of a person entitled subject to a tenancy from Tenancy 
year to year or other period, without any lease in writing (n), yemr to 
is to Ik* deemed to have accrued at the end of the first year 


(£) Drtmwumd v. Sant, L. IL 0 Q. 
B. 7(53, 766. 

(A) MeUing v. Leak, 16 C. B. 052. 
(t> Thomas v. Thomas, 1 Jur. N. 8. 

1163 ; 2 K. 4 J. 59. 

(k) Petty v. Bascoml, 9 Jar. N. 8. 
1120 ; affirmed, 11 Jur. N. 8. 52, but 
Turner, L. J, declined to expreai any 
opinion. 

(/) Dot v. Thompson, 6 Ad * K. 
721 ; Doe r. Page, 5 Q. B. 707; 
Doe v. Dot </, 11 (*. B. 127; a« in 


what amount* to a determination of 
a tenancy at will, sec Doe v. Tamer, 
7 M. & W. 226 ; A C., 9 *M. & W. 
643; Doe v. Carter, 9 Q. B. 863 ; 
Hand all v. Stevens, 2 El. A B. 641. 

(«) Doe r. Afore, 9 Q. B. 555; Doe 
r. Garter, 9 Q. B. 863 ; Doe r. Pyre, 
17 Q. B. 360 ; see Randall v. Stevens, 
2E1.&B. 641. 

(a) Which must 1 m an instrument 
passing an interest, Dot v. Oower, 16 
Jur. 100, Q. B. 1 17 Q. B. 589. 

c 0 


vm.. 1 . 
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OMj^vin. or oilier period, or Uri receipt of rent, wtubh shall last 

__*— happen (o). It has been held, that the performance of a 

service for which distress might have been made, eg., sweep¬ 
ing the church and tolling the bell, amounts to payment of 
rent within the meaning of this section (j>). 



The acknowledgment in writing of title, given to the 
person entitled or his agent by the person in the actual 
possession or receipt of the prohts of the land or receipt of 
the rent, is equivalent to such possession or receipt by tho 
person so entitled ( 7 ): and time is constantly running from 
the last acknowledgment (r). 


Wfeikft 



meat nndcr 
the 14ftfc ere 
Horn. 


Whether a particular writing amounts to & sufficient 
acknowledgment of title within the 14th section, is a ques¬ 
tion for the Court, and not for a jury to decide (*): an 
acknowledgment may of course U» made out from letters (I) 
If contained in a deed, it speaks, not from its tlatc, but from 
the time of execution An answer in a Chancery suit, 
though made under compulsion. is a sufficient acknowhslg- 
ment (s). In a recent cam- (y), a question seems to have 
been raised whether an inscription on a stone let into a wall, 
stating by whom it was built and to whom it belonged, was 
or was not an acknowledgment within the Act; but the 
Court of App al held that while tho inscription remained on 
the wall, no question of tlie Statute, or of adverse possession. 
Could properly arise. 


<o) Sect. 8. 

{p) J>at t. Denham, 7 li 976 ; 

m to the Sth metiao being retrospec¬ 
tive, tec Due v. Stmxrr, 14 M. A W. 

SO. 

, Sees. 14. 

(r) Bnrrowjkt v. M'Crryht, 1 J.A L 

m*,** 

'tt/iW V. Edmonds, 0 U. k W. 
'tOfi ; V. Frisk, S 1C ft W. 

463; MwtU r. Mam, S Jar. K. 8. 

649. 

<0 /wiifiifrf Bor. t. Mm**, 1 

Dn. ftW. 100; Wanim v. Cfm/j, 


10 M. ft W. 67*; Ur* St. John r. 
Doryhto*, 9Sb.S]». 

<■) Japan i. Hughes, 16 C. B. 430; 
Inch r. noma*, S Ha. 84. 

(,) Good* v. Jpk, 8 Jqr. N. 8.145 ; 
Mood* v. BaanuStr, A. 403 ; end ire 
M to whet it a ■Bc i wt AoknowicU};- 
meat ottat dded tUr*; and TruM- 
v, My, It Sim. 402 ; UoUasul v. 
CUrk, 1 Y .ft C.O. C. 151; Oawiep v. 
Fttrmefi, 1*0. & SOI ; Smith r. Thor nr, 
18 Q. B. 1U 

(y) Pk 311pm ▼. GihUm, LRfl 
Ch Ap. 423. 



387 


THK^LBSTEAtT. 

Under this section (t), the acknowledgment must be 
signed by the party in possession; and the signature of an 
agent is not sufficient, as in the cases provided for by the 
40th and 42nd sections. As between landlord and tenant, 
the receipt of rent is equivalent to the receipt of the profits 
of the land (a) ; but the performance of a service for which 
no distress can bo made, t.g., keeping up a grindstone on 
the land for the use of the parties beneficially interested (6), 
does not prevent the Statute from running in favour of the 
occupiers. 

The possession, Arc., of one coparcener, joint tenant, or 
tenant in common, is not to lie considered as the possession, 
Arc., of any other (r); nor is the possession, Ac., of the 
younger brother, or other relation of an heir, to be con¬ 
sidered the possession, Arc., of such heir (#/). 

The right of a remainderman, reversioner, or executory 
devisee (*), accrues when his estate falls into ixwsession (/): 
and this, although he may have waived a pievious for¬ 
feiture (f/), and although, in the ease of a reversioner, he, or 
the person through wliom ho claims, may have lieen in pos- 
Hession previously to the creation of the particular estate (/<): 
but when* the same peijion who is entitled to the particular 
estate is also entitled to the immediate beneficial reversion, 
time will run against both estates even although there may 
l»e no merger (/). Where rent amounting to 20 * ;*»>• annum 


Chap. VIII. 
Sod. e. 


Bj whom the 
acknowledg¬ 
ment must be 
signed under 
this section. 


P o — r a ti on of 
one joint 
owner does 
not save the 
right of 
another. 


Eetatcfl in 
remainder, 

Ac. —when 
time begins to 
run against 


{:) Compare sect. 2*, where the 
acknowledgment moat be aigned by 
the mortgagee himself, or the person 
claiming through him. 

(а) Sect. 35. 

(б) Due d. Robinson r. Hindi, 2 M. 
A It 441; Dot ▼. Bmkm , 7 Q- B. 
978, *78. 

(e) Soct 12: Snrrowfksx. M'Crtvjkt, 
1 J. A L. 220 | this clnuae U retro- 
•pootire: eoe CuUtj/ *. Dot d. ToyDt- 
ton, 3 Per. A D. 239; 11 Ad. ft E. 
1008 ; Dot x. Hotrods, 1 C. ft K. 


; Du^ji. IVootlnsffc 2 H. L C. 

811, 833. 

(d) Sect 13. 

(e) See* James v. Salter, 3 Bing. 
N. C. 544, 554. 

(/) Sect 3 ; «ee Doe t. Edmunds, 6 
M. ft W. 295; DuU of Leeds v. Earl 
Amherst, 2 Ph. 125. 

(g) Sect 1 

(A) Sect 5 ; an<l aee Doe v. Ed¬ 
monds, 6 M. ft W. 295. 

(i) Dot x. MuulsdaJe, 10 M. ft W. 
0811. 


cc 2 
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<*■£* 111 . • or upward*, reserved by a lea*? in writing, Ls received by a 

_ wrongful claimant, no fresh right accrues to the reversioner 

upon the determination of the lease (k ); and the title to the 
reversion is in effect transferred to the wrongful recipient of 
the rent: but, in order to bar the rightful reversioner, there 
must be actual receipt of the rent by a wrongful claimant; 
its mere retention by the tenant is immaterial (/). The 
existence of a lease containing general words sufficient to 
comprise the property in question, but which was not 
intended to comprise it, and lias not been acted on as 
respects such property, would not, it appears, prevent the 
Statute from running (in): Ami when* the right of a person 
to an estate in possession is 1 aired, the right of such person, 
and of all parties claiming under him, to any future estate, 
is also tarred, unless the land or rent is in the meantime 
recovered l»v some person claiming in right of some inter¬ 
vening estate (n). When- then* was a limitation lo lmstand 
and wife for their joint lives, with remainder to the heirs of 
the hustand, who Uranie tankmpt, the last limitation was 
held to lie a future t^tate within the meaning of this section: 
and the p issession of the land by the surviving wife, although 
taken without legal proco*dings, saved the right of the 
assignee of the hustand fn\ 


Married 
woman, when 
barred. 


When a married woman ami her husband join in a con- 
veyance of her estate by an assurance which, for want of a 
fine or statutory acknowledgment, is not binding on her, 
time will begin to run against her and her heirs only from 
the death of the husband, (if tenant by the curtesy;) or 
from her death innis lifetime (if they have no inheritable 


(k) Sect. 9: this provision is re*n>- 
•ptetive; see Doc v. AnjeU, 9 Q. B. 
32* • me this case, also, p. 355, as to 

the o r—tr action nf the weed “ rent" 

throughout the 5th wet.; and ana 
Gm/Ur. BUii, IM.lt W. 113. 

(l) Do* a* Omakam, 7 M. A W. 181; 
CUMr. i froodaW. 8 B-v. 108; 

sea, however, Kj parte /oars, 4 V. AC. 


456 i as to rente of mbxm reserved in 
apetit , are Dmf v. SkuMmyk, 4 Y. A 

C. 42. 

(at) See Dam mnd CftafUr tfllp r. 
BUm, 5 Bear. 674. • 

(a) Beet. 20 ; and ate Dae v. Uaute 
date, 16 M. A W. 6IA-4M. 

(a) Dae t. Lirenedyt, 11 M. A W. 
617. 
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issue (^>):) but where there is no conveyance binding on the 
husband, but a mere abandonment of possession by husband 
and wife, it has been held that time will run against her 
from the date of such abandonment ( 7 ). 


By the 21st section it is enacted, “ That when the right of 
a tenant in tail of any land or rent to make an entry or 
distress, or to bring an action to recover the same, shall 
have been barred by reason of the same not having been 
made or brought within the period hereinbefore limited, 
which shall be applicable in such case, no such entry, dis¬ 
tress, or action shall l*e made or brought by any person 
claiming any estate, interest, or right which such tenant in 
tail might lawfully have barred ” (r): and the 22 nd section, 
in effect, provides that time which has commenced running 
against a deceased tenant in tail, shall 1 m: counted as against 
persons claiming in ivsjiect of any estate, kc. t which lie 
“ might lawfully have lmrred." These sections are retro¬ 
spective: and when time has liegun to run against the 
tenant in tail, the remainderman lias no extended tiino 
allowed by reason of his living under disability, # when his 
estate falls into possession (*). But when the tenant in tail, 
instead of Wing dispossessed, or allowing another person to 
usurp possession, purports to convey the estate by an 
assurance, w hich, although voidable by the issue in tail, is 
binding on himself jrersonally during bis life, the issue has 
the full statutory period from his death in which to claim 
the estate (/)• 


(p) Jumj'Mcn ▼. Piuhtrt , 13 Sim. 
327 ; toe 8ug. 4S3 ; Stturn v. Clark- 
ton, 2 Ha. 163. 

( 7 ) Put V. Jirum/ton, 3 Ad. A E. 
63. It ho* !>een hold in Ireland that 
the mere omission to work unopened 
mines 4»r quarrit# rcecrvetl to the 
{(rantor of the surface, is nut an 
abandonment /IT possession; and that, 
in order that the statut j may operate, 
there must bo both dereliction by the 
person who has tho right and actual 


poeeemlon, whother adverae or not, to 
be protected; M'J^onntU v. M'KitUy, 
10 Ir. Is. R. 614, 526 ; Smith v! Lloyd, 
9 Kxch 572 : and w*o Krynt t. PoktU, 
2 Kl A B. 132 ; TotUtJnm r. Jlyrnc, 
12 Ir. O. L. Rep. 373, Sugd. Stat. 33. 

(r) Soe A tut in v. LUwdty m, 9 Exch. 
276. 

{$) Goodall r. SUrratt, 3 l>re. 216. 

(I) Conno a v. Piminyton, 12 C.B. 1 j 
but too rep ft of Goodall r. SkaraU, 
in 1 Jur. N. 8. 57. 


Chip. vm. 

8ect. 6. 


Remainder* 
expectant 
on an estate 
tail are 
barred when 
estate tail ia 
barred. 


Timo runs 
against the 
estate tail 
and the re¬ 
mainders. 
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1 The expression in each of these two sections * Ought law¬ 
fully have barred,” seems to require personal legal capacity 
on the part of the tenant in tail to bar the remainders: 
from which this singular result would soem to follow; viz., 
suppose the ijgltt of a tenant in tail to accrue in pomemion 
when he is one year old, and that he attains twenty-one, 
and dies the next day under no personal incapacity, the 
Statute would run against remaindermen as from the time 
when his right first accrued: but suppose him to die juat 
before attaining twenty-one, or to attain twenty-one an 


idiot or lunatic, and so to continue until his death, iif such a 
case it would seem that remaindermen would be in no way 
affected by the a1*ow sections of the Act This construction, 
if it Ik* a correct one, must, in many cases where land luts 
been brought into settlement, materially intcrcfere with the 
beneficial operation of the Statute upon titles. 


wWo to 
btOOSMlfa 

■fan pie. 


The fftnl section has Uvn a good deal discussed in Uic 
profession. According to Lord St lA*onards its effect is, 
" that where a tenant in tail executes a deed enrolled under 
the 3 k 4 Will IV. c 71, which for want of the consent of 

t 

the protector, operate only to create a base foe, under which 
possession is obtained, the title will liocome good against 
those in remainder at the end of twenty years from the 
period when the tenant in tail, or Vis issue, could, without 
the consent of any third person, have larred the remainders 

over under the 3 k 4 Will IV. c. 74; but this opor&tion will 

% 

not be effected, if the assurance already executed would 
not, if then executed without consent, have operated to bar 
the estate* in remainder" (i»). It would seem that the 
section, which applies only to assurances which are effectual 
to bar the entail ( r), lias not a retrospective operation (y). 


Here it may be observed, the same question arises as to 
the necessity, for personal legal capacity op the part of the 

w 

(.) So* it- *», 4M- « In A*,*. iSm I U O, 

(4 Jfrfu, L. U. K. * (i. Mt | «•* lJ«a. Car. h; 

v - ,% ‘ 8 II 
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tenant in tail or his issue to execute a disentailing con¬ 
voy anoe, as well as the non-existence of a protector, at the 
time when the Statute is to begin to run. 

And in the opinion of Lord St Leonards base fees which 
were created before the passing of the 3 & 4 Will. IV. a 27, 
are, as a general rule, rendered unassailable by the 3Gth 
section of the Act ( 2 ). 


Tho right of & mortgagor to redeem (if), is to be barred 
at the* end of twenty years from the mortgagee taking 
possession, or last giving a written acknowledgment of title. 
The acknowledgment must lie given to the mortgagor or 
some person claiming his estate, or to the agent of such 
mortgagor or person; and the section has Iran held to be 
retrospective; ho that where, before the Act, a mortgage 
hail Iran twice transferred, as such, by deeds to which the 
mortgagor was no party, and no acknowledgment of tho 
equity of redemption had Iran given to him for seventeen 
years before the passing of the Act, these years were counted 
against him upon his sulwcqumtly tiling a bill to redeem ( b ). 
An acknowledgment given to one of several mortgagors, or 
representatives of a mortgagor, operates in favour of all; 
but an acknowledgment by one of several mortgagees, or 
representatives of a •mortgagee, does not affect the pro¬ 
portionate interests of the others (<•)• If ft mortgagee while 
in possession is himself entitled to such possession in respect 
of a life or other limited interest in, or as a tenant in 
common of, the equity of redemption, the period for which 
he is so entitled will not bo counted against the parties 
entitled in remainder, or together with him, to the equity of 
redemption (d). 


(x) Sag. ASl 

(«) Boo wot. 28; Bratene v. BlAop 
of Cork, 1 DrtL & WaL 70a 
(6* BalcSeior r. MiddkUm, 6 Ha. 
75. Compere Forogik v. Brldowt, 
8 Ks. 718, a q«m xmdm Uh 40th 
wotloa. 


• 

(r) Sect 8* ; And w« Rickard **i ▼. 
Yo%*yr, L. It. 10 Eq. 275. 

(p) Raff trig *. King, 1 Ke. 601 ; 
TnU ▼. Own s 4 Y. ft C. 201 ; Hyde 
▼. DnlUway, 2 Ha 528; Wynne v. 
Styan, 2 Pk 803’; Browne *. Bitkop 
Or*. 1 Dru. & W«L 714. 


m 

Chap. V1IT. 
Beet 6. 


Rinltj of 
rt-domjrtion, 
when to be 
barred. 


Acknowledg¬ 

ment 


If mortgage-.; 
U entitled to 
ixwotoiun, ai< 
being inte¬ 
rested in 
equity of re- 

demption, 
time doe* not 
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Ckif/vm. 



right to fa- 
dma^rto 
wrivnd bf 
»*OTt»dr 
sent. 


* 


The mortgagor's title to redeem, though bound, and, under 

the 34th section of the Act, n extinguished,” by twenty 

yean* adverse possession by the mortgagee, may be revived 

by a subsequent acknowledgment (e). This decision, although 

affiimed by the Lords Justices, cannot without difficulty, if 

at all, be reconciled with the language of tho 34th section; 

but the point can now be otherwise settled only by the final 

Court of Appeal. Where a mortgagee in fee, having l»oen 

in possession for more than twenty years, devised the 

estate to his son in tail with limitations over, it was held 

• 

that an acknowledgment by the tenant in tail of the mort¬ 
gagor’s title revived the right to redeem, so as to bind the 
remaindermen (/) Such an Acknowledgment by a tenant 
for life would, however, it is conceived, bind only him¬ 
self. A transfer of a mortgage, though expressly made 
subject to the mortgage's equity of redemption, but to 
which the mortgagor is not a pnit\, is not u sufficient 
Acknowledgment (#/,. A formal acknowledgment of course 
is not necessary, if the effect of the admission is that tin* 
person making it has a redi-ctnahh* estate ; thus, where a 
mortgagee wrote to the solicitor of tin* mortgagor, M I do 
not see the use of a meeting, unless some party is ready 
with the money to pay me off,’' this was held sufficient (A) 


Tim* al o«rod No spiritual oi eleemosynary coiporation side is to rrcoxiT 
l!y■pWtuafor an y kmd or rents but within two successive incuviiljcncics, 
**ry and «ix years, or sixty years, (whichever be the longer 
hoU period,) from the time when the right accrued (#). 


(e) Stan yield \. II< Leon, Dear. 

236; IDiG M. A G. 620; 

2 Vkoppfy* v. Botryer, 0 Jur. N. B. 

863. 

(/) Pendleton v. Booth, 1 GW. 35 ; 

1 D* G. F. k Jo. 81. 

(ff) Ja teas v. Dennieon, 13 Sim. 584 ; 

and boo farther a* to what fa a roffl* 
riant arimowlndmrat, $*pr4, p. 884, 
and inftd, j». I/odlt v. Healey, 
4 Matt 185; Betridor r. Middleton, 


6 11a. 75; Thompson v. Boecyer, 
9 Jar. N. S. 803. 8<e too, Or^/eon v. 
Hindleg, 10 Jar. 1083. 

(A) StanyHd ▼. Jiobom, 3 De G. 
M. A G. 620 ; and m Hodle v. 
Healey, 4 Madd. 164; Bichardeon v. 
Ywjt, L. B. 10 Eq. 275. 

(i) Bnot 29 ; Archbt&hop of Dublin 
▼. Lord Triwduton, 12 lr. JEq. Hep. 
251. 
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No advowson is to be recovered, or right of presentation Chap. vni. 
enforced, but within three successive adverse incumbencies 
or sixty yearo (whichever be the longer period), reckoning 
therein incumbencies by lapse but not incumbencies after or 
promotions to bishoprics (k ); and a patron claiming in respect 
of an estate in remainder on an estate tail, is, for the purposes 
of the statutory bar, to lie considered ns claiming through 
the person entitled to such estate tail (/). Successive adverse 
incumliencies extending over one hundred years form an 
alisolute liar, unless the lienetice has lieen since enjoyed 
under a rightful presentation ; and in calculating this period, 
a presentation adverse to the owner of a particular estate is 
considered adverse to remaindermen (wt). 


No money charged upon or payable out of any land or For recovery 
lent, nor any legacy, is b* lie recovered but within twenty ch^^Un 
veal’s next after a present right to iveeive the same shall 
have accrued to some ]K*rson, cajiable of giving a discharge 
for or release of the same; unless then* lias lieen some in¬ 
termediate payment in respect of principal or interest, or 
acknowledgment of right given in writing: in which case 
the twenty years are to run from the date of such payment 
or acknowledgment (n). 


From the aliovo period must lie excluded the time (if any) Time to lw 
during which the peAon entitled to the charge has been also 
entitled to the possession of the land or rent; or during which 
the rents of the estate charged have been exhausted by prior 
incumbrancers (o): and where a term was vested in trustees, 
in trust to raise portions for younger children, and, subject 
thereto, the estate was limited in strict settlement, it was 
held liy Lord Lyndhurst, C., that the jiossossion of the estate 
by the parties in reversion was consistent with the trust, 
and that the statutory liar did not apply (ji). So also, in the 


(L) Scot*. 80 A 31; ico Robinson 
v. Marquis of Bristol , 20 L. J. 208, 
C. J). ; 15 Jut. 026 ; •«* m to Ireland, 
0 k 7 VioL c. 54, and 7 4 8 Vick c. 
*7. 

(0 Sect. 32. 


(w) Sect. 33. 

(n) Sect. 40. 

(o) Knight v. Bowytr, 23 Bcav. 
835. 

(/>) YiMng v. Lord WaUrpark, 18 
Sim. 204 ; &C.OQ appeal, 10 Jur. 1. 
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CM of a term in trust to raise annuities (q) : so, where an 
outstanding term is assigned in trust for a mortgagee 0): 
'so, legatees, whose legacies are charged on land, are not to 
be affected by lapeo of time, while any prior charge is sub¬ 
sisting (*): so, where a legacy given upon certain trusts has 
been sc ven-d fmm the general estate, time docs not run 
against tin* legate* under this soction; although the fund 
may remain in the luxnds of tho executor (t ): so, where a 
trust fund was inadvertently paid by the trustco to a person 
not entitled to it, the Statute was held to bo no bar to the 
rightful claimant (t'): ho, when* a mortgagee is also tenant 
for life of the mortgaged estate, time does not run against 
the mortgagi* title until his death (r): and the samo rule 
applies where lie is tenant in common witli others of the 
mortgaged e>taU- (»/). 


Tlie 4ot)i section lias reference not to the land itself, but to 
actions for the recovery of money, as, ey., a mortgage debt 
secured by covenant, or collateral 1*ond (*); and a judgment 
debt is " money |>ayal»le out of land " within tlie meaning of 
the section (o ): mo, al-»o, a vendors lien for unpaid purchase- 
money (/#) ;*but whether the produce of real estate directed 
to Ijc Hold is “ money payable out of land," has bocn 
doubted (#•). Money due on a Umd executed by an an- 


( 7 ) t. Dolma*, 2 C*. M. A 

G. 592: Mid *co Prire Pdrt. 1 Ihv. 
m ; SoAt r. ZfnU, IS -lor. 755, II. 
, T ..4 Low v. y<uh, 23 L. T. 223 ; 
w. Bo oU,2 Kaj A J. 132 i 8 D« G. 
M. A G. 89; LerU r. D**^mU, 7 
Jar. y. 8 . 895. 

<r) 8kaw \. Joliuom, 7 Jar. N. S. 
1005 ; And nv OUmt Tomtimr, fl 
W. K. 46; And aayrt I aa to erprttt 


(«) Faulkner t. Daniel, 8 Ha. 212. 
fr) PkPtipo ¥. Manning*, 2 IIJ. A 
Or. >00 > Jfec* T. (Mien, 0 Ha. 538 ; 
ZhUo* f. Or**, 8 It. I* JL 70; 
Amu v. BoOoeky 25 Boat. 51; 9 H. 
LGat 

(*) ffmrii v,Mi. 29 Btsv. lia 
<•) Ka 7i eat. 


(j») WjifaiK V. 2 PkQL 303 ; 
And ru/c AAfrd, p. 391. 

(.-) Dm v. HWmau, 6 Ad. A KU. 
298; Skeppnrd f. Dube, 9 Sin. 587. 

(а) //owy v. timiO, 2 Dm A W. 
Ml ; BcrrinyUm *. InMl^ 1 Y. A C. 
431; II v. 6M, 15 ttm. 523 ; 
11 Jar. 198. 

(б) Toft t. bepkeww*, 7 Ha. 1 ; 1 
!)• G. It AO. 28 ; 6 DaG. H. A «. 
73A . 

it) ram*, v.Banu, SOL. J.tli. 
398, V..a K. B. ; 15 Jar. 943; bat 
■aa Bawftrr. *M«*a,L»R. 3Kq. 
313, wta* «U at ml aa- 

Ma 4k*o*4 to is MM vas Md to 
bA momj p&jukM «a8 tf knd within 
*• 4Ud Mtftai A«| *. 
dM M «p«C *# br. bm ett*d. 
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cestor (</), and turnpike toils (e), do not Call under the Act: 
but the section applies to any legacy, whether payable out 
of real or personal estate (/); and a share of residue is a 
11 legacy ” within the section (y). By the 23 and 24 Viet 
c. 38 (A), the operation of this section is extended to claims 
upon the personal estates of intestates. 



Whether a foreclosure suit be a suit for the recovery of What suit* 
“ money charged upon land,” within the 40th section, or for to be inch 
the - locovery of land within the 24th section, seems to be 
doubtful (!): a vendor’s suit fur the recovery of his unpaid 
purchase-money lias been held to lie within the 40th sec¬ 
tion (/*): but a suit for the recovery of a legacy held on 
certain tnist*, which has been severed from the general estate, 
although retained by the executor, is a suit fur the adminis¬ 
tration of the trust fund, ami this section a (Tonis no statutory 
l»ar (/). And it seems prol»able that.the statutory bar does 
not apply, where the bill was filed Ik* fore, though no decree, 
was made until after, the passing of the Act (in'). 


Payment by any person authorized to make it, but not by What U 
a mere stranger, is sufficient to bring the caSe within this ^ent^ W 
section (n): so is payment by the parties claiming the land, 


Ami compare MhUow r. Dijy, L. K. 
IS Ef|. 240, where * deAec of land 
in trust for sals with a diroctiou that 
the procec*W were to be considered 
personalty, wee bekl to be an oxprro 
trout of land within sect 25: and 
Me fspnt 

id) it Mam v. Morlty, 1 Do G. A 

J. 1. 

(r) MM* T. .Brook, 5 Bear. 22 ; 
aliUr aa to quanta, Ac. ; M'DonntU 
▼. 10 It. L. R. 521. 

if) Sheppard r. Duie t 6 81m, 567. 

(d) CMelium r. iMrtmx, 12 Sim. 

264 ; SMeppard v. Bab, 6 Sim. 567 ; 
Prior v. HonMc*, 2 Y. A C. 200. 

(A) Soe sec*. 1A 

<«) See Dmrmau v. B’ycb, 9 Sim. 
570 ; Du ngkr v. lee, 2 Ha. 154; 


Sinrlair v. Jnriton y 17 Beav. 410 ; d 
frwi/rtl, Wrimn v. Vizr, 2 C. A L. 138 ; 
A. C'., 2 Dru. A W. m ; 3 Dm. A W. 
104 ; Sug. on Slat 117. 

(k) Toft r. SU/dcnion,! Ha 1; 1 Do 
G. M. & O. 14; 5 Bo O. M. A G. 
735. 

{D PkiUipo r. Munninp, 2 My. A 
Cr. 309 ; Jfoirna v. Pullock, 25 Beav. 
54 ; 0 H. U Ca 1; Jfarrourt v. 
lVArfe, 23 Bear. 803 ; see and con- 
rider DdmumU V. ff’atyA, L. R. 1 Eq. 
418 ; and Tj*>* Judson, 30 Beav. 
884, where the executor constituted 
himself an txpresi trustee of the 
legacy. 

(m) JUnmcrqfi ▼. Friebfi 1 Coll. 16. 
(a) JToma a ?. Amdrtm, 1 Ir. CL 
Bep. 106 . 
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CW. Yin. or their trustees (o): but there must bo a proper hand to 

-:- receive, and give a diaehaige for the money paid (p); and 

where the person liable to pay is also the person entitled to 
receive, no question of limitation under the Statute can 
arise ( q ). Payment of interest by a devisoo for life on his 
testator's specialty debt is sufficient as against the remain- 
dennan (r): so, payment of interest on an Irish mortgage 
made by a receiver of the mortgaged estates, appointed 
under the Irish Mortgage Act, 11 A* 12 Goo. III., c. 10, has 
been held to lie payment by an agent within this sectiolt («); 
so, also, payment of interest by a do wrens in possession of 
the mortgaged estate, with the consent of tho lieir of the 
mortgagor (f). It would seem tliAt, in order to constitute a 
sufficient payment, it is not essential tliat money should 
actually pass lietween the parties; thus, where a delitor put 
his hand into his pocket, as if for the puqxme of paying the 
interest due, and the creditor anticipated actual payment by 
handing him a written n-oeipt for it, this was held to lie a 
sufficient payment (ii): hut where A. lieing indebted to B. 
on three several debt*. two of which wen* l»anvd by the 
Statute, niA4le a |siyiiK*nt of interest at B.’s request, without 
referring to any of the debts, the payment was treated as 
exclusively made in respi-ct of the unl»arred debt; and not 


V») Toft r. Slej-Meni'm. \ l>c <1. M. A 
0. 40 ; 5 l>e G. M. k G 7J5. 

(y») M'Carihy v. Dan ml, II Ir. R|. 
Rep. 20 ; and n-e aa U> j-ajin* nt by a 
|4TK4> filling a double < bar**: Ur. 
Pordkam v, Wolfit, 10 Ha. 217. 

(q\ Birnne t. .V,rU f I. 1L 2 E*,. 
250 ; Sfw/rrtm r. A might, L. II. 2 Ch. 
Ap. 62?. 

(r) Rnddnm v. Mur If) r, 1 De G. k 
Jo. 1, overruling V C. W. 2 K. A Jo. 
850; K« Coopt r. Crtawrlf, L R. 
2 Ch.-Ap. 112, 126 ; in which the 
ultimate AcU'ia in Roddam r. Mur- 
ley, vu quoatioced by Lord Cbelma* 
laid, CL, M|b Penn r. Lainy, L. It 
12 Kq. 41, K tm exprwrty approved 
and foBcwed, notwithstanding ike 
advene ewiiiiti «foo it is Coupe e. 


an veil settled law. In ZhViiftaoM v. 
Tnttrlnlr, 31 Bear. 511; 1 He G. J. 
k 8. 62 , acknowledgment by one of 
•cvtral devieeca aubjwt to a eliargu 
waa held sufficient to bind tho othvra ; 
but in Rickardeon t. Yornuje, L. It. 
6 Ch. Ap. 473, affirming V. C. M. 
L. 1L 10 Eq. 276, acknowledgment by 
ime <»f two mortgagee*, who on the 
face of the deed appeared to be trua- 
tore of the mortgage debt wan held 
insufficient to keep ab’ve the ggbt of 
rtdempUoa j and ride raprd, p. 801. 

(a) Ckimnery v. Arena, 11 H. L. Ca. 
115. 

X0 Amu t. Mumeriag, 26 Bear. 
588. 

(a) Maher v. Maher, LH 2 Ei. 
168, dimatkaU DnawaO, D. 
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an an acknowledgment of the debts which were already chap. vm. 
barred (*). J**’ 6 - 


The acknowle<lgincnt referred to in the 40th and 42nd 
sections, must Ik* in writing; but may lit signed by the 
agent of tho person giving it (y): and the (Courts, in deter¬ 
mining what is a sufficient acknowledgment under these 
sections, have adopted a lilieml construction of the language 
of the Act ( 2 ) : thus, an affidavit, or answer, thougli made 
unifer compulsion, may In* a sufficient acknowledgment of a 
debt or claim (o): but not tin* report of the Master under 
the former pmotico, nor, it is conceived, the Chief Clerk’s 
certificate under the present practice in n suit (h). An ad- 
mission in the will of the debtor of the existence of a judg¬ 
ment debt has lieen held a suffirient acknowledgment (r); 
so. any admission in writing by tin* debtor, of the existence 
of an unsettled account, either with or without a promise 
to pay the balance (if any) due, will prevent the Statute* 
running (</); so, also, his written pr«»inise to pay so s»>on as 
he is able (#■): so, a letter by the sulieitnr of the purchaser’s 
devisees to the solicitor of the vendor’s assignees that the 
purchase-money was lying idle, was held to 1* n sufficient 

• 

acknowledgment of the existence of the vendors lien (f) : 
but when* there is no absolute admission that anything is 
due, but simply an agreement to refer a disputed account to 
arbitration, and no award is made, then* is no sufficient 
•acknowlislgment^to take the case out of the Statute (g). So, 


Acknowledg 
nu-nt—whut 
w lufficicnt 
under wet*. 

4u & t:. 


(x) Xatk r. Hadgmm, Kny, G30 j G 
Du G. M. & G. 474 ; but <,*are if the 
lotcreat paid had been m«>rv than wae 
due ou the unbarred debt, would not 
the payment have been an acknow. 
lei lament of tbe other debta f Sco al*» 
S,,irlefiuil v. IlUkam, K»y, 809. 

(y) AliUr under aecta. 11 ft 2S, 
ride iiipn), p. 330. 

(:) See /Hair v. Nugent, 3 Jonca A 
L. 073. 

(n) Gotnle v. Job, 5 Jut. N. 8. 145 ; 
Mitnre v. JkinnUUr, 3 k 40‘2; Tristram 
v. //arte, 1 Longfleld A T. 186 ; and 
m*e uU> rinrrnt v, U'3/ing/un, »6. 450; 


/turmres v. Hurt, 6 H. L. Ca 900. 

(to 1/31 r.Staxcll, 2 J ebb ft S. 339. 
{*•; Millington v. Thompson, 3 Ir. 
Ch. II 2.30. 

[d) /'ranee v. Sympson, Kay, 678 ; 
rr lliirr Steamer Co., MUchdTi claim, 
1* R. 0 Ch., Ap. S22. 

[() Hammond v. Smith, 33 Boar. 
452. 

(/) Toft V. Suphenton, 1 De G. 
M ft G. 28 ; and *ee S. C. t 5 De G. 
M. A G. 935. 

( g ) Mala y. SUtmson, 0 Jnr. N. 8. 
300; but aee Chest yn v. Dolby, 4 
Y. ft C. 238. 



a letter admitting the existence of the debt, but stating .the 
debtor's inability to pay in fall, and proposing a composition, 
has been held insufficient (A) ; so, also, a letter by the debtor 
disclaiming an intention to avail himself of the Statute, but 
professing bis inability to pay, and soliciting further indul¬ 
gence (i). Where money was lent to a trader to accumulate 
for the creditors benefit at compound interest, it was held 
that the Statute began to run at the date of the advance ; 
and that periodical entries in the debtor's books, carrying 
over interest to the creditor's account, did not take the case 
out of the Statute (A). 

No arrears of dower are to l»c recoverable for more than 
six years (/); and no exception is made of cases where an 
acknowlcilgmcnt of title luw )>een given. 


No arrears of rent (m) (which includes a fee-farm rent («),) 
and tithe rent-charge (o\ or of interest in respect of any sum 
of money charged upon or payable out (/#) of any land or 
rent, or in respect of any legacy, are to be recoverable for 
more than fix years («/) from the time when they became 
due, or when a written acknowledgment (#•) of the same 
was last given, unless a prior incumbrancer has been in pos¬ 
session within one year before the commencement of tin* 
proceedings for the recovery of such arro&ni, in which 

no * m-i ftu: aoe Re Blab, S Ir. Ch. 
It 043." A there of the proceed* of 
■ale of teal MUU directed to be sold 
ha* been held lobe mousy payable out 
of bod within this sectio n , Btnryer v. 
IfWswws L. R 3 Kq. 818, end rule 
orprd, p. 894. sad cases cited in note 

(0. * 

(f) Tims isssri r s mrt Cm the Stag 
* the to, asp* *.£*», 1 re c. 

ltao.sw. 

(r) Return In iasoJmt's schsdalo 
bald safiofant, BarrtO r, Birmingham, 
JTL A 1L564; but *•• Bdbaom 1 Bum, 
II Ir. L. B. 888. 


4 (.4 Ertrrtl r. Rabmpm, 4 Jur. N. 8. 
1083 ; sod cases dte«L 

(#) Rntkham r. Hawaii, 8 Jar. 

N.8. 495 Ei. Ch. 

(1-) Jahbos r. 0yy. 

(7) Sect. 41; Banford t. Bam ford, 

5 He. 203. 

(s«LSect 42. 

(*) Uuwfrty r. 0’<ry, 7 C. B. 507. 

(e) Bcd'dattkal Commimonert v. 
XwfttwiUC-RW 
(,) JTmy ▼. 

Mi, * DflL * W. S81 ; ud 
Ann.Mta.IPn.tVAUi. 
A mv rfffct kM Mb Wd in InUsd 
to MWjjpg •• » H»^«* *•*»* **»•*•<> 
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case theymayberecoverod for the whole period of such Ch^vin. 
ponenum (a); that , is, if the prior incumbrance affect . 

the estate or interest upon which the subsequent incum¬ 
brance is a charge .(<). Where there are several incum¬ 
brancers on the same land, ranking in a series one after the 
other, payment or acknowledgment by the mortgagor will 
not keep alive the right of the first mortgagee to arrears 
of interest beyond the period of six years as against the 
subsequent mortgagees (/'). It was held by Sir J. Wigrara, 

V. -CV, that if the interest on a mortgage debt is secured by 
lx>nd or covenant, arrears for twenty years can recovered 
as against the mortgaged estate (./•); but this decision, which 
was opposed to the opinion of Lord St. Leonards (y), has 
been overruled (r); even in a case where the mortgaged 
estate was a reversiqp ("): and it is now well settled that 
as against the mortgaged estate, the mortgagee can only 
recover six years’ arrears of interest, and must look to the 
lxrnd or covenant of the mortgagor for the recovery of any 
further arrears (b). This section, however, does not l>ar the 
right to recover arrears of any annuity, charged on a rever¬ 
sionary interest in land, so long as the interest continues 
reversionary (r): nor does it, it is conceived, affect the 
validity of a clause frequently inserted in mortgages of 
reversions, and sometimes of other property, and which 
provides for the c&pitehzation of interest in the event of its 
falling into arrear: and where the proceeds of a mortgaged 
estate, sold under a power of sale, were paid into Court in 
a suit for the administration of the mortgagee’s estate, a 

(«) Beet. 42 ; Frontis v. Grotxr, 5 (:) Hunter v. NochbD, 1 Mac. kO. 

Ha, SO; Drought v. Jones, 2 Ir. Kq. 040, 053 ; Uumfirg t. 6 ’ffjf, 7 C. B. 

It 808. • 507 ; Found v. DrU, 30 Beav. 121 ; 

(0 Vincent r. Going, 1 J. 4 L Shatc v. Johnson, 7 Jur. N. S. 1005 • 

607. 1 l>r. k S. 419 ; Mason v. Brrwlbad, 

(u) Folding y. Lams, 1 Da G. J, 4 33 Beav. 200. 

Bm. 122 ; mbov 10 k 17 Viet c. • («) Sindnir r. Joel ton. , 17 Bear. 

113, end 10 k 20 Viet c. 07. 405. 

(*) Du Yigitr y. Lea, 2 Ha 326. (5) See Hotter r. Woodman, L. R. 

(g) J/am'Mtm v. Dayman, 2 Dm. k 3 Eq. 313. 

W. 295 ; Hughes y. KeUg, 8 Dm k (e) Wheder y. IfoKtll , 3 K. 4 Jo. 

W. 4S2 ; end m* Hodges y. Croydon, 108. • 

Cunal Co., 3 Bcev. 86. 
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petition by his representatives for the payment out of the 
ftmd was held not to be a suit for the recovery of arrears of 
interest within the 42nd section, so as to disentitle them to 
recover arrears for nearly twenty years (tl): ho, it has boen 
held that the heirs of a mortgagor, who for himself and his 
heirs has covenanted to pay the principal and interest, 
cannot inlrem except upou payment of the arrears for 
twenty years, the mortgagee being at liberty to tack the 
personal liability under the covenant as against the heir; 
but the decision would proliably lie otherwise, if the suit 
were by tho mortgagor himself (r). So, rent, or a rent- 
charge, although recoverable against a covenantor for twenty 
years under 3 4 Will. IV. c. 42 (/), is recoverable a* 

against the land only for six years (if): and a legal rent- 


charge is wholly lost by non-payiuei^ for a period exceed¬ 
ing tho statutory limit (A). # An annuity charged on land 
comes within the meaning of the word “ rent " in the 42nd 
section, ami therefore n«> more than six years' Anvars are 
recoverable (*); but the position of the grantee of such 
an* annuity which lias Uvn duly paid, where the grantor 
lias retained possession of the estate without acknowlcdg- 
inent of title, for a jieriod exceeding the statutory limit, 
seems to la* doubtful (<). It lias lieen held that an annuity 
given out of personalty Ls not within.tliia section; fur 
though it is a legacy, yet the yearly payments male in 
respect of it cannot Is* treated as “ interest in respect of a 
legacy" (/). In the case of a legacy, ami of a suit to ad- 


(d) Ld*u»<l* v. Wauyk, I,. U. 1 
Eq. 148 ; but Me nnd ct.mparo Mnoon 
▼. firoadbent, 3? Beav. 296. 

(t) Elry v. XoricooJ, 5 l>e G. A 8. 
240 ; and act 1 7 Bear. 413. 

{/) Sob Paget v. Foley , 2 Bing. N. 
; Slat v. Tkoauit, 12 Ad. k E. 
630 ; Manning r. I'kdpt, 10 Exch. SO. 
(f) 1 Mnc. k G. 8S8. 

(A) James r. Salter, 3. Bing. N. C. 
&44; lAvgtan v. Lasgttm, 18* Jar. 

(if Ferguson % LirlnysUm, 9 Jr. 
Eq. 7L 202; fronds v. Ctoeer, 6 Ha 

so. V * * 


[t) See Searlc v. Colt, 1 Y. k (\ 
C. C. M . tnprk, p. 370, XL <«). Pej. 
ment by executor* mad tnutco* in 
poaradon hae been held binding m 
against the cestui qua use i Frauds v. 
{f'rvrtr, 6 He. 30 : end mb Toft v. 
Stephenson, 1 De O. M. k 0. 37. 

(/) Ju re AshasWs WM, * John*. 
112, where $7 jeon' erreen were re 
covered aghast therealdunry legateoa. 
Bat purr* wh e ther eaeh en annuity Is 
not e eerie* oi Mperate legaolea, eeoh 
■abject to a dWtinct oootingtncy, 
end ee eaoh within the 40th. eec.; 
and ere Rock r. Colin, 0 Ha 631, 
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minister tike estate, the legatee has boen held entitled to 


arrears df interest for six yfears before the date carrying 
in his claim before the. Master (m). 


It has been decided, in Ireland, by Sugden, C., that a 
purchaser under a decree of the Court can be compelled to 
accept a title depending upon adverse possession, verified, 
like any other fact, in the Master’s office (?i); and the 
general principle would probably be maintained by the 
English Courts in a suit for specific performance. Its bene¬ 
ficial application, as between vendors and purcllasers, is, 
however, in the case particularly of misfcing instruments, 
materially affected by the difficulty which exists of deter¬ 
mining tho time when the right of action may have accrued* 
to the supposed adverse claimants: for instance, where forty 
years have elapsed since the* death intestate of a former 
owner seised in fee simple in possession, the Statute may, as 
a general rule, be safely relied on as against the claim of 
any latent heir; as his right of action must ordinarily (o) 
have accrued at the death: but if the intestacy itself be in 
dispute, and there be reason to apprehend the existence of 
a will whose contents arc unknown, here the Statute is 
ovidontly a very slight protection; as limitations may have 
been created under which a right of action may exist for an 
indefinite period. 


It sometimes happens that lapse of time increases instead 
of diminishing a known risk attending a title; cj 7 ., where 
a settlement, by deed or will, duly executed and attested, 
has created limitations in remainder, some of which are still 


subsisting, or capable of taki 

(*) ffandUy v. Wood, 9 Ha. 201. 
(n) Scott v. Nixon, 8 Dm. * W.38S: 
the verification was merely by affi¬ 
davit 5 but the Court e xpr—l y stated 
that the purchaser might, bad ba 
p l eased, haro Insist e d on a tegular 
examination of w it nesses : eoo £irk* 
wood V. Uoyd, 12 It Sq. R. 585, 598. 
Moulton v. Edmonds, 1 Do Q.F.A Jo. 

VOL. I. 


; effect, and the invalidity of 
246. 

<o) There is a possible but very 
rare exooption under Che old law of 
inheritance, in the oaee of an estate 
descending to a person who is not full 
heir, and whose title as temporary 
heir may be subsequently dlaplaoed 
by lbe birth of a full heir. 

* D D 


Chap. VIII. 
Sect. 6. 


Purchaser 
compelled to 
aooept title 

i 

Limitations 


Lapse of 
time may 
sometimes 
render a tide 
Ins safe. 



cWjWlf -tfc» Kttknrtat on the grow*! of p«WK*aJ iaeepecity on the 
T**' ■' r*** of the settlor, or of frao4 practised upon hi*, l»,hu 
•* been eetAlished in proceedings against the party in posaee- 
aion, and, perhapa, other parties, but which art not binding 
* on all the remaindermen : in such a case, inasmuch aa lapse 
of time increases the difficulty of procuring evideno* of the 
facts necessary to invalidate a primd facie valid document, 
the risk attending the title may for a very long period be 
said to increase dc dir in diem . 


Possession for a time exceeding the statutory limit, not 
* tW light, only bars the remedy, but also extinguishes the right of the 
ZZ: original owner (/*) It has Wen said that the effect of the 
not. Act is to make a Parliamentary conveyance of tho land to 
n,illl “ i the person in i*>ssvssion, after the statutory period has 
elapsed ( 7 ): hut though it is true that the possessory owner, 
after the statutory limit has liven passed, is placed by the 
Act in a jiosition analogous to that which he would have 
occupied if the fee simple had lieen aWlutcly conveyed to 
him, yet his title under the Act Is acquired solely by tho 
extinction of the right of the prior rightful owner; not by 
any statutory transfer of the estate. If the Statute operated 
as a sort of involuntary alienation of the estate of tho right¬ 
ful owner, the adverse possessor would take it subject to the 
subsisting charges; and wherever it„was in settlement, his 
interest therein would constantly be varying according to 
the successive limitations of the settlement; but this is 
clearly not the operation of the Statute (r). A person who is 
in possession, but who has not acquired an indefeasible title 
under tho Statute, has, as against every one but the rightful 
owner, an interest which may be inherited, dgviaed, or con¬ 
veyed (#); and though his possession may have lasted only 
-for a year, he may, without further proof of title, maintain 


1 > 


aeci. 34; ScaU ▼. A 
3 Dm a W. 383 > BmrrowgJu 





(4) JV feefc*. B., 14 M. a W. 

I a* Lmd Si. Ijomi4i' jwlg. 
t» JmWfB iWmt Society V, 


lDra.*W.B8e. 

(n 1 Hjgra Ooa?. 26$} sad an 
aril* si. A* ft. ft *U1. 

(#) Dot r. Jmmm « 0 . a ?. w, 

|H| r. Wtithck, L E. 1 Q. B. 



408 


not uvraicr. 

a 

ejectment against a person who comes and turns him out (I); Obap.vm. 
in other words, he may as against strangers, defend his right 8 *** 
of poasemon until, by force of the Statute, it has ripened 
into a right of property. It has been held that in order 
that possession may confer a valid title upon a particular 
individual, it must have been either by the same person or 
by several persons claiming one from another (it); e.g., that 
if twenty persons, unconnected with each other, had been in 
possession, each for one year consecutively, for twenty years, 
it would be impossible to say that any one of these twenty 
persons had acquired a title under the Act (r); and in a case 
of this description Lord Rotnilly, M R, decreed possession 
to the last occupier, on the ground that, at Law, he might 
have maintained his possession against all but the true owner, 
who was barred by lapse of tune (y). But this decision has 
Isjen questioned (*); and the sounder view appears to be, 
that when the original rightful owner loses the possession, 
the first usurper of it becomes the rightful owner as against 
rdl the world except the original owner; and so on in tho 
case of subusurpations; so that the actual occupier at the 
time of the extinction of tin* original owner’s right, does 
not acquire on indefeasible statutory title, until Ihe rights 
of all former usurpers (if any) of the possession have in like 
manner been extinguished. 

% 

In a late case at law (a) A. devised an estate of which 
he was only tenant by the curtesy, to trustees upon trust for 
his daughter R. for life, with remainder to W.; R entered 
under tlte will and acquired a valid title as against the heir; 
but the Court of Queen’s Bench held that, as against W., 
she was estopped from alleging that A. had no title, and 


(0 Doe t. Dfebatl, Mood. 4 M. 

we. 

(«) Boo HeeoUbm ▼. Bemhbet, S3 
L. J. Oh. 521 1 11 Ha S30 ; and tee 
Holm* t. Nm dm tU, 11 Ad. k B. 44; 
Naebndt ▼. B*m S Q. B. 379. 

(tt) Doe 4 Oo** v. Bernard, IS 
Q. B. 943 ; ao# judgment Dixon t, 


Oca/ere, 17 Be*v. 421. 

(jr) Dixon Oayfert, 17 Beer. 421. 
(t) AAer ▼. WWt/oe*, L. R. 1 Q. B. 
1,4 

(a) Board ?. Board, L. R. 9 Q. B. 
43 1 but m Paine y. Jonee, L. H. 18 
Bq. 82a 

PP2 
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A* to cam 
between lord 
of n manor 
and cxrpj- 
holder. 


Advert* poo-, 
fcaicou 



interest under the will into a 


Rent payable out of land is extinguished by its non-pay¬ 
ment during tho statutory period; and time runs from the 
last actual receipt (//). But it must be borne in mind that 
where the ownership of land, subject to a rent, becomes 
severed, payment of such rent by the owner of any portion 
of the property will prevent the Statute from running in 
favour of the owners of the residue (e). So long as the owner 
of tho rent receives it out of any portion of the land charged 
with its payment, there is no dispossession to create a l#ir 
under the Statute; and lie may distrain on any portion of 
the land, notwithstanding that the owner or occupier of that 
portion has not jwiid the lent for more than twenty years (#/). 
But the same nil** docs not apply to the payment of interest 
upon gross charges; thus, if a b-stator charges his estate with 
a sum of money, and de\ isos it in several portions to different 
devisees, payment of the interest by any one of them will 
not prevent the Statute running in favour of tho others (r). 


It has licen held (/) that the Act applies as between tho 
lord of a manor and a j»erson entitled to a copyhold tene¬ 
ment, but who for twenty years has neglected to enforce his 
claim to be admitted, and has Wen o\it of possession; and it 
is conceived that the Act would operate conversely, in favour 
of the (piasi-eop)dmldcr, in the event of his refusing or 
neglecting to take admittance, and retaining possession for 
the statutory j»criod without any acknowledgment of the 
lord’s title. 


As to the title which may be acquired as against the 


( b\ Ofttm r. Dc BeatmAr, 16 M. k 
W. 547 j Dc Benuroir T. Owpm, 6 
E*ch. 166; Zorrf Ihichntcr ▼. Halt, 
IT L. T. Ill Q. IV. 

<«) Artkbi* * •/ DMn v. Lord 
TrimUston, It Ir. R,. R 251, 264. 

<<f) Wood^mt v^TstUrUm, 12 W. B. 

Mi. 


U) Dkb'tuo* v. TeasdaU, 91 Boat. 
511 s 1 l>o G. J. A ft. 52 ; comj*w 
Coop* r. Cr*m*tU, L. R. 2 Ch. A|>. 
112,126 i tod mo Pears v. Lai^g, L. 
a 12 Eq. 41, sad tide smprd p. 896. 

(/) Walters r. Webb, L R 9 Kq. 
S3; ofiraod LRI Ck, Ajx 531. 
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Crown, and the Crown's grantees, by adverse possession, it Ch»p. vni. 
may be sufficient to refer to the Acts of 21 Jac. I. c. 14; * 

9 Qco. III. c. 10; 24 & 25 Viet, a 02 Q,); and (as to Ireland) 

48 Geo. IIL c. 47. Sucli a title may, it seems, be forced on a 
purchaser (/<). Tlie Acts of 2 & 3 Will. IV. c. 71, and a 100* 
seem to be binding on the Crown (i). 


As to title by adverse possession in lands belonging to the 
Duchy of Cornwall, we may refer to the Acts of 7 & 8 Viet. Duchy of 
c. 103; 23 & 24 Viet. c. 53; an.l 24 k 25 Viet, c.' <52. 8. 2. Coraw ‘ u - 


which assimilates the limitation applicable to actions and 
suits by the Crown to actions and suits by the Duke of 


Cornwall: a title acquired by adverse possession against 
the Duchy, may, it is conceived, !>e forced upon a pur¬ 
chaser (t). 


Jly the Real Property Limitation Act, 1*74 (/), which Red[property 
comes into operation on the 1st January, 1*79, the statutory 
periods of limitation will, as from the commencement of the • 

Act, Ijo still further reduced. Thus, no action or suit is to 
1 h! brought for the recover}' of any land or rent, but within 
12 years from the time when the right tirst accrqpd (m) ; in 
cases of disability, a period of C, instead of 10, years is to !>e 
allowed from the termination of the disability (a) ; but no 
time is to In; allowed for absence lieyond seas (f*); and the 
utmost period to l>e allowed for disabilities is 30 years (/>); 
the Act also fixes 12 years as a l>ar to the rights of remain¬ 
dermen expectant on an estate tail, in the case of adverse 
possession under an assurance executed by the tenant in 
tail ( q ); and a like period as against a mortgagor, where the 
mortgagee has taken possession, and there has been no written 
acknowledgment (?•); and also as against a mortgagee or 


( g) And im 1 Jftnn. Conv. by S. 
52 ; *nd Doe r. Roberts, IS M. A W. 
520 ; Manning ▼. Vkdfx, 10 Exch. 
50. 

(A) TutkiU v. Rogers, 1 J. 4 L 
30, 72. 

(») See woot 1. 

(k) TuthiU v. Rojrrs, 1 Jo. & L. 30. 


(0 37 & 38 Viet. c. 57. 

(in) Sect 1 

(»)Sect3. 

(o) Sect 4. 

Qi) Sect 5. 
iq) Sect. 0. 

(r) S«ct 7. 





vpNNO entitled to 4 charge cm tad, wfcera nolatereat ha» 
tam paid, or written acknowledgment given (») f and other 
portion* of the Act of 3 & 4 WilL IV. e. S7 t aitfe either 
repealed or are to bo read with referenoe to the iteration* 
*made by the recent Statute (t). 


(s) Bed. 8. 


(<)BmL9. 

♦ 





CHAPTER IX. 


Chap. IX. 


AS TO THE PRODUCTION AND EXAMINATION OK THE DEEDS. 


1. As to the jdacc and time for, and expenses of, produc¬ 
tion of the deeds. 

2 . Pinduction of—may be compiled, by whom. 

3. Eon-production of—hov> far impoiiant. ' 

4. Examination of—matters to be observed in. 

Section 1. 


(1.) Every vendor is presumed to have his title deeds in his 
own possession, or at any rate to have the power of pro¬ 
ducing them ; and though he may only have a covenant for 
their production, he is still bound to produce them for the 
puipose of verifying the abstract ( a ); nor is the rule affected 
by the Vendor and Purchaser Act, 1874, which merely pro¬ 
vides (6) that his inability to furnish a legal 'covenant for 
production is not to lie ft ground of objection to the title; 
and docs not relieve him from his liability, in the absence of 
stipulation, to produce the deeds for comparison with the 
alwtract He may produce them cither at his own known 
residence'(c), or upon or in the immediate vicinity of the 
estate ( d), or in London (c); and tlm purchaser in such 
cases pays for the necessary journeys of his own solicitor. 
If the deeds are in London, a country solicitor must employ 
a town agent to examine them, and cannot charge for a 
journey for that purpose; unless Ins client, (knowing the 
practice of the profession to be the other way.) requests him 
to undertake it (/): but a solicitor need not employ an 


As to the 
place and time 
for, md ex* 

S ot, pro- 
i of the 

Vendor bound 
to produce 
deedi ; 

where to be 
produced. 
Expense* of 


(а) JHppinffaU ?. Lloyd, 2 Nev. A 
Men. 410. 

(б) 37 A 3d Viet. o. 78, eect. 2. 

(c) Sug. 429. 

(d) 1 Jana, Oonr» by 8. 99*. 


(e) Sug. 429. 

{/) Alsop v. Lord Oxford, 1 If. A 
K. Mfl ; Horiock t. SmitX, 2 MyL A 
C. 623 | In rt Try on, 7 Bear. 49C. 
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*(S®nt in a country town to examine doods, but may send a 
clerk (ff). Where all or any of the deed* caAnot be produced 
at one of the usual place# for production, the additional 
expense# of journeys thereby rendered necessary are borne 
’ by the vendor (A). Whether, however, the purchaser, having 
voluntarily incurred extraordinary expenses in obtaining an 
inspection of the deeds, can recover them from the vendor, 
may be doubted; his proper course, in such a case, is to 
roftiso to go an unreasonable distance unless his extra costs 
are paid, or guaranteed. In estimating what arc such extra 
costs, the vendor, it is conceived, may set off the travelling 
expenses which the purchaser would havo incurred, if the 
deeds hail l**en produced upon the estate, or at the vendor’s 
residence, or in London. 


Notice ol 


Dettb oor«y 
nanUni to be 
prtxluctxL 


Grants from 
Crown. 


I art rumen Is 
on record. 


Where the conditions of salt* reserve to the vendor the 
option of producing the deeds at any one of several specified 
places, he must give to the purchaser reasonable notice of 
' the place selected for the purpose (/): if he havo only a 
covenant for production, the purchaser may, it seems, require 
him to produce them; or at least to send hia own pro¬ 
fessional adw’ser for the puqxi.se of enforcing production; as 
it might U* refused to the purchaser's agent (A). In the case 
of a grant from the Crown, it is sufficient if the vendor’s 
solicitor inform the purchaser where it may be seen (f); but 
the vendor must produce office copies or extract# of proved 
wills and records, and cannot require the purchaser to ex¬ 
amine the originals at the public offices (m). 




Ei*4rfi»ti0i> The purchaser may, as we have already seen, examine 
the deeds l>efore laying the title before counsel; and, if the 
tioc of title. prove l>ail, may, in the absence of any stipulation to 

the contrary, recover the expenses from the vendor; but, in 
order to do this, fie must prove the existence of a valid con- 


(g) Soe Jl'Vba v. Wynn/, 8 Sim. (1) & C. t 410. 

85.*.’ • (/) 8ng. 481. 

(ft) A C s Btnrpt 9. Pays. 8ag. 480. (m) Sag. 411; bul m to famlshhig 

(0 JtippmfsH v. Lloyd, £ Ner. ft oopfci cm compktka, rids infrd, Ch. 

M. 410. « ^ XDI. . 
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tract for sale (n); and he should not, before the deeds are 
produced, prepare his conveyance (o). 


In a modem case (p), the examination of the deeds by a 
purchaser, who for five months had retained the abstract 
without delivering any requisitions, was held to be evidence 
of his having accepted the title. The case depended upon 
its special circumstances, and cannot bo considered as esta¬ 
blishing any general rule upon the subject; but it may 
render it occasionally prudent, in calling for the deeds, to do 
so with an express reservation of all pending and future 
questions on the title. 


(2.) Production of deal**—may be comjwIM, by whom. 

Where an estate is held in undivided shares, the owner of 
any share may, in Equity, compel the owner of any other 
share who holds the deeds relating to the common title to 
produce them for the satisfaction of a purchaser ( 7 ). Under 
the old practice, production was obtained by motion in 
Court, but now is obtained by summons in Chambers (r). 

0 

So, where estates are held in severalty under separate 
titles created by a single instrument,—as in the case of a 
settlement, exchange, or j>artition (*),—the owner for the 
time being of any one such estate, or, it is conceived, of any 
j>art of it, may enforce production of such instrument. As 
between owners of several estates held under the same title, 


(«) GotM r. A rcJur, 4 Nov. k &L 
485 ; 2 A. k K. COO. 

(o) Jarmaim r. F.gtUtoM, 6 Car. A 
P.172. 

(p) Ptygv. FFfjrfen, 1C Beav. 239. 

(q) See 2 Mer. 490 ; Burton v. 
NeriUt, 2 Cox, 242 ; Bug. 4*3. 

(r) See Thompson v. Teuton, 9 Ha. 
App. 49 ; 15 A 10 Viet, a 86 ; Moc- 
gun's Ch. Acts, p. 172. 

(s) Loetl Btmhury v. Briscos, 2 Ch. 
Ca. 42; Bug. 442 ; and sm Skort r. 
GJlcU, (1. Coop. 234 ;and AtL-Geu. v. 


Lambe, 3 Y. k C. 162; S. C. at the 
llolls, 12 Jur. 8S6 ; JticcanJ v. Inclo • 
sm re Commiuioutrt, 4 EL A B. 329 : 
the order in Ilarriwn v. Coppavd, 2 
Cox, 313, seems to have been by con¬ 
sent ; ami sec Ellon v. Elton, 11 Jur. 
N. d. 136; wbrre die Court made it 
a term of the delivery of the parti¬ 
tion deed to one of several parceners, 
that the deed Itself should be enrolled 
In Chanocrj, and a covenant given for 
Its production. 
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Production of 
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compel pro¬ 
duction :— 
owner of un¬ 
divided share. 


Of estate 
held under 
several titles 
created by 
single instru¬ 
ment. 



«0 


HMXHggtofr xxstmtmKktn* or na 




$jggfc fepfe «« gat »oacMio« of «1» dMdi.tei«i#M»nMo 

them (t). 


Where a portion of an estate has been Bold by ftkf owner, 
who retains the deeds, the purchaser can. It appears, in 
Equity (<(). enforce their production upon a resale («) \ 
unless there was an understanding to the oootrary; which 
would probaWy be implied from the circumstance of the 
title not being required upon the original sale. • 


W&ABt 
for lift) 
capUadto 
custody. 


Whctv an estate is in settlement, the legal tenant for life 
is privul Jiulv entitled to the custody of the title deeds (y); 
but, he cannot, it ><i ms, insist on this right as against 
trustees who, though taking no estate, have active duties to 
perform, 01 whcic on other grounds (as, eg , on account of a 
pending suit it i* mole con\eni»*nt that the deeds should 
remain in tlnu possession (z), and if wanted for a proper 
purpose*, theii production can lie enforced by a vested re¬ 
mainderman, in 1>\ a purehasei from bint (o): but it seems 
tliat a contingent iiiiiamd* nnan cannot enforce their pro¬ 
duction, ewn foi the pui j»ose of effecting a sale or mort¬ 
gage (/#;, and it has W« n thought that, as a general rule, a 
vort cdre miln- vested irmaindci man cannot compel their production except 
tnfom |m>- under special circiiiustajic* s (t ), but, in a modern case, the 

Court, although admitting that the ordering of such pro¬ 
duction not a inattei of right, but rested in the dis¬ 
cretion of the Court, and that it would not be directed 
unless for a purpose v\ hicli the Court should doein to be 
proper, held the principle to lie that the penton so entitled 
in reinaindei or his inoitgagee is entitled to, and may compel, 


Whether 


ductiua. 


( t) r«fUr v CraUt, m\ B. ISO. 444. 

(■) But not at Law, Hug 447, note ; (0 Stanford I. BoberU, h KfiCh. 

except in caeca coming within the Ap. S07. 

24 a 10 Viet c 99, n. C. («) Lord Lm pi tr «. Lard Pmmfrti, 

Pain y. Ayrra, 2 Him. k St 1 Dick, Stt> ZM talord Dymrt, 

***; in tfcia u»e the pore War 20 Bwr. 404 { « 1S4. 

cUm! to be entitled to k covenant (tJ'AW v. 122. 

for ytwdwtioB «m<Wr the covenant for (c) See 2nd |i *W ; Bkom v. 

farther MMa but tjiis particular * Bbmm, 12 PH. 117 $ Urd LtmpaUr v. 
point wa* net decided. Lord Pvmfrtt,! 

(|) Ootmt t. &d**yyio* t 22 Bear. 
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8ttdi production; and if it be suggested that th* purpose 
for which the documents are required is an improper one, 
the burthen of proving this lies on the the party resisting 
production; but that the right only exists where the title of 
the plaintiff to the interest which he claims in the land is 
free from all reasonable cause of litigation (ft): and this 
seems to be the reasonable doctrine* 

* And it is conceived, that* where, as sometimes happens, 
A. and B. jointly purchase property, taking the conveyance 
so as to give to B. merely an estate in remainder, B. 
has a general right to the production of the muniments of 

title. * . 

• 

A mortgagee is not, in general, bound to produce the 
deeds until he is paid off (*), even although the devisee of 
the mortgaged estate may lx; ignorant of all particular* 
relating to the security (f ): it has however, l>ccn held that 
this immunity docs not, as between mortgagor and mort¬ 
gagee, extend to the mortgage deed itself; for this is as 
much evidonce of the mortgagor’s title to redeem, as it is of 
the mortgagee’s estate (y ): but in a later case (//) L. J. 
Gifford, in discharging an order for production, made by 
V.-C. James, laid it down that after the mortgage has be¬ 
come absolute, the •mortgagor cannot sec the title deeds 
which ho has deposited with the mortgagee, except upon 
payment of principal, interest, and costs; and, apparently, 
no distinction was drawn between the mortgage deed and 
the earlier title deeds, as regards the application of the 

(d) Dacis r. Lord Dytart, 1 Jar. *it ui>on it, until the money vu pat 
N. 8. 74S; 20 Be*v. 405 ; 21 Bear. into hi* hand*; sue 1 Y. 4 C, 107. 
124. - The protection, of coarse, extend* to 

<«) See Bjmrht v. Montriou, lY.k draft*, and armies, By croft v. 

a 10S ; Addison t. WaUrr , 4 Y. & SiM, 20 L. T. 107. 

C. 447; Oromwood v. AoAwtU, 7 (/) Broims ▼. Lockhart, 10 Sim. 

Bear. Ml; Darner r. Lord Port&r- 421; tee tWip r. PUtd, 8 Bear. 82. 
linjiom, 15 Sim. 880 ; Cannock v. * (g) Patch r. Ward, L. R. 1 Eq. 

Jauneey, 1 Dm. 407, 507. Load Km- 48a , 

yon la said to hare advfced a mori- (A) CklckcsUr r. Marquis of Done- 
^ragoo to pot hi* deoda into a box and yoi, L. R. 5 Ch. Ap. 407. 


Chao. IX. 
Boot. 2. 


Remainder* 
m under* a 


Mortgagee 
need not pro¬ 
duce deed* 

onto paid off. 


» 
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raopucnoH and culmination of thi duds. 


Brnkl 


rul© (t). -A mortgagee who has bought the equity* of re¬ 
demption, subject to a right of re-purchaee reserved to the 
mortgagor and exerciseable within a limited period, is within 
the rule; and need not, unless his money be tendered, 
produce the deeds for the satisfaction of an intending pur-, 
chaser from the • mortgagor (£). Since, however, a person 
can, as a general rule, give no right which he does not 
himself possess (/), the mortgage of a person who would he 
liable to produce the deeds must himself, unless he can* 
protect himself by want of notice (m), produce them at the 
suit of those persons who could compel their production as 
against the mortgagor (n) ; but he would not be justified in 
so producing them except with the consent of the latter, or 
under an order of the Court (•>). 


lies of soli, 
citcr. 


So, the solicitor of a mortgagee I 1&4 no lien upon the 
deetls, as against the mortgagor, to an amount exceeding 
what is due on the security (/•). So, the lien of the solicitor 
of an executor upon title deeds of a testator's leaseholds, is 
subject to the amount (if any) due from his client to the 
testator's estate ( 7 ). If the solicitor of the mortgagor in¬ 


to Ai to pr«xiucti«»u of a mortgage 
deed in bAnkrujrtcy ui.«l«r ihe Act of 
1861, ese rt Marit Trail deed, L. IL 
1 Ch. Ap. 429 ; and a* |*ct»lurii«m 
under the Cotn|«uii<-* Art, 18G2, 
25 A 26 Viet. c. h9. *. 115, .rf d«**u- 
BcnU subject to a iiolicitor’K lien for 
neats, *ee South Etmr Estuary, d<. tV* 
U B. 4 Ch. Ap. 215. 

(4) 3milk v. Patrf/n. 2.5 L. T. 4*1. 

</) See PeUy v. Matin, 7 Ha. 
351; 1 D* C. M. A G., 16 ; Uiboon r. 
May, 4 Do G. M. k G. 512. 

See WaUryn v. Let, 9 Vee. 24 ; 

a om of A mortgage in fee bj a pencm 
OligiA'vKj *A Seised, And who rop- 
pre—ed ah intermediate settlement j 
Aad Ate tod consider I!talk v. Cna- 
Imk, U K 10 Oh. Ap. 22; tee. too. 
/*» J, A L. 374 ; 

Frtmcii r. />*■*«» 2 De O. M. A 0. 
78,7«; 5 Dt Q. H. A 0.103 ; bnt 


mx AVw tvn r. A’nrfo*, L.%. 4 Ch. 
Ap. 497. m 

<*) MU v. Mary rat t, 4 Beav. IIP; 

And set: //»rry t. Ferrtrg, ib. 97 ; Also 
a KinjpiUrcAAe of Mutton v. BradtMatr, 
10 Jnr. 4*>2 ; 15 Sim. 192 ; where It 
was held that a purchAeer eeuld not, 
on the ground of the vendor's wUo 
having pc■ w ed herself of the deeds, 
make her a defendant to a suit fur 
specific performance ; And tee Rum- 
bold r. Portrtalk, 3 K. k J. 44. 

(o) Lambert ▼. Roger*, 2 ^er. 490. 
See Hough t. Ofiey, 5 De G. A H. C5S. 

ip) UoUit r. Claridgt, 4 Taunt. 
807 ; see WakjUid *. JVewt**, 8 Q. B. 
276; Rider t. Jo***, 2 V. A C. C. 0. 
329 ; and Petig *. Watken, 1 De O. 
M- A G. 16 ; Bop % Liddell , 7 De 
G. I&ft O. Ml. . 

( 7 ) ftratr t. IdftvFDe G. K A 
G. 14* 
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A 

duco the solicitor of the mortgagee to part with the deed*, 
by a verbal undertaking to pay a sum daimed to be due for 
costa, such undertaking will be enforced summarily upon 
motion (r); and it has been held that the lien of the mort¬ 
gagor’s solicitors upon tho engrossment of the reconveyance 
was not prejudicod by their sending it to the morgagee s 
solicitors, with a request that they would hold it for them 
subjoct to tho lien; and a purchaser from the mortgagor was 
■restrained from proceeding at Law for the recovery of the 
deed (#). 

A mortgagee who consents to a sale by the Court mast 
bring the deeds into Court in the usual way (/): and it is 
conceived that, in an ordinary case, a mortgagee who has 
countenanced a mortgagor in selling under the expectation 
of Ills concurrence, would not l>c allowed to stop the sale by 
refusing to produce the deeds lieforc actual payment (u). 


A mortgagee who has, oven although insane, destroyed (x) t 
or has negligently lost (y) the muniments of title, will, it 
seems, be compelled to replace such as can l»e replaced ; and 
as respects originals, which cannot lie replace^ will l»c re¬ 
quired cither to give an indemnity, or to make compen¬ 
sation, lor the damage thereby done to the estate; but a 
mortgagee taking the same can' of the decs Is forming his 
security as he took Of his own, ought not, it would seem, to 
be severely dealt with if they are accidentally lost (c). His 
bond has been held a sufficient indemnity to the owner of 
the equity of redemption (it); and if such a bond, and a 
reconveyance, be executed by the mortgagee, the mortgagor 
can be compelled to pay the amount due ( b ). 


(r) Jn*rt Get, 2 DowL A L. 097 ; 
see, Id Equity, Gilbert v. Cobper , 15 
Sim. 343, rarerMd 647. 

(i) WaUo* v. Lyon, 7 De G. M. A 
O. 288; see too, Norton v. Becl, 3 
llurl A N. 220 ; 4 Jur. N. 8. 840. 

(0 Liceory ▼. Hording, 1 Bo**. 343. 
(«) See Crosse v. JUoormonary So¬ 
ciety, 3 De O. M. A G. 712. 

(x) Hornby t. MatcAan, 16 Sim. 


325 ; Broun v. Sorcll, 11 Ha. 49. 

(y) Lord Midlcton v. Eliot, 15 Sim. 
531. 

(*) Hoo* man v. Uigjino, 14 Jur. 
845, V.-C. K. a 

(a) SkdmardltK ▼. Ifarrop, 6 Madd. 
89 ; and a form of bond, t’A 41, n. 

(ft) v. Robxm, 19 Ves. 38fc; 
SmitA v. BidneU, 8V.AR 51, n. ; 

Slxlnujrdint v, Hat top, ubi ftqsrd. 
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ntooccnoH axd bkhwmhb or not 

''tiw’ i* ft ifr Viet? 51 (e) contain 
to 'the owners of hods enfranchised under the Gopyboid 
Enfranchisement Acts, the production of the Court BoUt of 
the manors whereof the lands are hotden; and the fist 
General Rule of Hil T. 1G Viet (<J). provides for the order 
upon the lord of a manor for the usual limited inspection of 
the Court Rolls on the application of a copyhold tenant 
being made absolute, upon an affidavit that the tenant has 
applied for and Iwn refused inspection. 


Statutory 
rigfat toptn- 


We may here refer generally to the powers Which recent 
Statutes ( e ) have conferred upon Courts of Law to compel 
production and inflection of documents, wlievvor Equity 
would grant discowry; snd we may also refer to the power 
which the Court of Chancery has, under the Companies 
Act, lNfi2 * s f\ afti-i a winding-up order has Urn made, to 
compel the production of dttiU or other documents relating 
to the cunqtnny ';/ 


(3.) ^Yow-^i^/oc/mn of tiretU—how far imfxnlant. 


Sum proiluc- 


—Wow tmi ba- 


Ivtportraoc a I 



tWr drpo«L 

* . 


The non-production of the deeds is material, not only an 
it deprives tin- pnirhaser of the usual means of verifying the 
title deduo-d the ftUtract, but an inducing a tumpicion 
that they may have 1-een depoaited by way of oquitahlc 
mortgage : it lu>-< even Urn held, on a sale of a pnbUe-bouM- 
in London, that their nun-production amounted to notice to 
a mortgngir of such a deposit with the Lrewera who supplied 
the house (A). This decision lias Urn disapproved of (i) : and 
has been thought to depend upon Uie presumed notoriety of 
the practice of London publicans so to deposit their deeds, 
md upon the fact of the mortgagee having been aware that 


, < r ) Beta, to, 21. (/)•**•• Vh*. a to a 115. 

> 101 JO. * B. 84, App. IX. (s) 8 m w Sm+Mmm I <* mf to. 

. tfSm 14415 Vlci. a », a #; Ca,L.B.4Ck,**S5. 

. l»ftl«Tto.«.fealft;17 4 IS (i) WMn** Jmim, IY.4 C. 

Jftafc. i ** 4 •< Vte. 801 • . 

' I in s ed<U*v>*.0k.xm,a 1 (flSatr.taHifctM?- 


moDccnox jutd sxmbsxtvxs or thk dudb. 415 

• 

the publican w*a indebted ter the brewers: in (act, the Court cau^ix. 
considered that there was wilful blindness, the security —— 
having been taken for the repayment, not of a contempora¬ 
neous advance, but of a sdm al really du$ (t): however, in a 
modem ease, it was held by Sir L. Sluuiwell, V.-C., tliat the 
omission to aak, for the deeds was sufficient to postpone a 
mortgagee who took a conveyance of the legal estate by way 
of security for a pro-existing debt, although it did not 
appear that he was av^re of the mortgagor Wing indebted 
to the prior incumbrancer (/). 


(♦.) Examination of tUvIn-wItm to b>- olwwl in. SaoUoni. 


In the examination of the abstract with the documents, Examination 
tho most scrupulous can* is requbiu- on the part of the tnmtoUob- 
solicitor. The object of the examination is to ascertain, 1st, #onr * dl £^ 
that what has been abstracted is con vet lv attracted ; 2nd!y, »uexulad to in 
that what Is omitted is clearly immaterial; 3rdly, that tho ^ESTrtwUh 
documents aro perfect, as respects execution, attestation, 
indorsed receipts, irgistration, stamps, &C.; and 4tldy, that 
there arc no indorsed notices, nor any circumstances atten¬ 
ding the mode of execution, attestation, &c., Ac, calculate! to 
* 

excite suspicion (in). Anything out of the unlinary course 

0 

—such as tho unusual position of the indorsed receipt (n )— 
should be made the Object of inquiry. Kvcry part of every 
document ought to be read through, especially the covenant* 
for title, &C., in a conveyance or mortgage. Notice of an 
incumbraneo is equally notice whether contained in one or 
in another part of a deed (o) : and if an important point be 
overlooked, tho purchaser, after the conveyanoc is executed 
and (hq purchase-money is paid, will have no remedy against 


(k) 1 Pfc. *55- 

(/) ▼. Mo tyu, 16 

mm. 647 1 16 Jnr. SIS ; *H«r« If ftp- 
ym that tU msil ty w— far wmmej 
\tmtioody 4mi K nm m* ffomiU t. 
Lixmmorf, 9 Ha 446 j My. Mm i- 
moU, 80 bmr** 466; lmt Me Ayr* 
lh*k y. Bitrry , L. & 7 K. 4 Ir. Ap. 


1JS; and ridr Ch. XV. ml 8 and 5. 

(A See kenmtdy y. 8 Myl. k 

k. m. ^ *- 

(■) S«eXn»sA/jr y. (Mm, 8 Myl & 
K. 669, ildgh* judgment fo 

tlrnUr. Dml 1 J««r. N. I 
Beiv. 184. 

(•) fl mpmt* y. Chpron, 7 H* 186. 


- — j* — 
o (hjtra- 


R» tiw vmi& tK mskm it fiJla within the oovenaato fcr title; mmI 

twen although the abstract may have been 
. inoqneet (p). Perhaps few of the moat important duties of 
a solicitor are ao^ frequently performed in a perfunctory 
manner. 


We may here remark, as connected with the pr e s en t sub¬ 
ject, that erasures and interlineations in a deed are to bo 
presumed to have been made prior ^to, or at the time of, its 
execution ( 9 ) ; as, on any other supposition, a crimo must bo 
presumed to have been committed (r): but, in the absence 
of proof to the contrary, erasures and interlineations in the 
face of a will are presumed to lie made after iU exectition (*); 
and also after the execution of a codicil, which docs not 
refer to them (f) It seems that unattested alterations in a 
will dated before, but aiming into operation after, iho late 
Wills Act are presumed to have lieen made before the Act («). 


c P) 8m H'Cul/ori r. Orrery, 1 K. 
4 J. 291. 

(f) Dm %. CHamon, IS 4 . K 745. 
(r)/V V. C. W. in tVMmma r. 
Item, 1 J.eH. 115, IIS 
<t) DmT.Palm<T, 16 4J B. 717 
Cooper ?. DorltU, 4 Mnoctv, P. 419 

GrtriUe t. Tp/et, 7 Moo. V V. 326 
P r rrmm m r. Sitjytl, 13 Jur H'3u 
4. R; Simmons v. Xmtoll, 1 ftlm. 

N. R. 115, W; Irmmm r hnymy, 17 
Jar. 520 ; 3 De G. 5L & G. 777 ; SU 


n iUt, 0 Jar. K. & 600; m< 3 too 
WXh*m t. AsUom, 1 Job- k H. 

116, 118, md S rt M U l of tU tab 

b tbo judgment 

«S) r. MrrUn, $ Jar. N. R 
1165. Ah mo tin— b s aokttor'o will 
wbfcb wm Mg—d by Mb wWte bo«a 
on aci—1 MflJtaryoortloo —Oftawa— J 
U> Uvo jma Mado Mag 4t coo* 
tbnaoca of lick mb , ft fWdr, 
LXtr.tU.tM. 

<«) Mr Aroofcr, 26 L.J. Hob. 60. 
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CHAPTER X. 

% 

AS TO MATTERS ARISING BETWEEN DELIVERY OF ABSTRACT 
AXD PREPARATION OF CONVEYANCE. 


1. Time, taken eeeenti.il at Imw and in Et/uity. 

2. Objections to title—negotiations u/hjii and waiver of — 
when possession taken amounts tit waiver. 

3. General rights and liabilit ies of pn retainer in /tossession. 

4. Vemhr in /po s s ess ion—alteration of pngtrriy by, mat/ 
aivid contract. 

.*». As to entry and ]*A*ArH*ion by railway com/xtnies 
K fove MUjdetion. 


(\). At Law, the time fixed for completion is of the essence 
of the contract (/#); and the purchaser may # recover his 
deposit unless the vendor can deduce and verify a market¬ 
able title and give a conveyance at the time agreed on (b): 
if no time be fixes!, a reasonable time must be allowed (c); 
and it has been hcTd tliat a condition that the purchase- 
money shall be paid on a certain day, does not amount to a 
stipulation that tho title shall be made out on or before that 
day (<l). Where fiduciary vendors in effect undertook to 
procure tho sanction of the Court of Chancery to the sale 
within a specified period, it was held that this was a con¬ 
dition precedent which, not being performed, avoided the 
contract («); so, where it was stipulated that the purchaser 
should pay a further sum of money provided certain paving 


(a) Berry*. Yomg, S E^. 540, «l j 
BusmB w. JUklmmm. I Bfa*. N. C. 9*8 ; 
J Ur+aU t. PomU, 9 Q. R 779.791 i 
J/mmtUp *. Psdmek, 5 Exch. 693. 

<6) 8«f. 959. 

VOt, i 


M S*,*m t. M, 8 804A 
(<0 8. C.v «Nf fwrrt. W 
(«) Puedur r. GseSmee, 19 L.J. NR 
C. P.«3j8C. R««2. 


S I 


Cfc*P- X. 


8*ctiar 1. 


Time, when 
eavutl.il At 
I4V AQtl iu 

Time oacntiaJ 
at Law; 



Wtffai %tra completed by the vendor, within a spedfled 
the vendor, taring unde default-In n«dsyMWn of 
the hod weather, was beM disentitled to r eoover the ad¬ 
ditional purchase-money (/). 

In Equity, however, although onresaoaaUe delay will of 
itself conclude either party, the Court will relieve against, 
or enforce, specific performance, notwithstanding a fkilure to 
keep the dates assigned by the oontnct either for com¬ 
pletion, or for any of the steps towards completion, if it can 
do justice between the parties (</); and if there is nothing 
in the express stipulations of tlie agreement, or the nature 
of the property, or the surrounding circumstances, which 
would make it inequitable to interfere with and modify the 
legal right This is what is meant, and all that is meant, 
when it is said that in Equity time is not of tho essence of 
the contract % A This equitable doctrine lias, of counts, no 
application when* time has been made of the essence of the 
contract l* y express agreement (i); or where, from tho 
nature of the property or other circumstances, it is dear that 

such must have Urn tho intention of the parties (i). 

# 

For instance, on an agreement, by a tenant at will of a 
public house, for the sale of the possession, trade, and good¬ 
will, at a tixed sum, and of the stock and furniture at a 
Valuation, poHsesmon to be taken and the money paid on a 
given day, 'the delay of a single day on the part of the 
purdiascr in having the valuation completed, and in taking 
posse— ion and paying the purchase-money, was held to 
relieve the vendor from the contract; inasmuch as he in¬ 
curred fresh liabilities by retaining the premises, and the 
•took in the meantime varied (/). 

(f) *. Carter, 4 C*. * P*. 14. ' 

**;«*•• <*)**i*i Umm v. 

(fIBSUKks..CUIsraiff r. t ft*.* latSOj A*rWv Any, 
n*m, U K |Ck Af S7. 

JWto ». flwl »M tar. M. 

Btrtfjk DiO.ltiO.tti ruUK&^*8fcaH.El. 

OyMmyrn^f. M*rrya,Tl Dw, « CMdf ?,W 1 Bmm. I7S» 
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So, upon the sale of a public how m a going concern, cw x. 

timo b of the eeeonee of the contract; and if the vendor _!l 

cannot, by the day appointed for the completion of the pur¬ 
chase, procure a transfer of the license under the Licensing 
Act, the purchaser may repudiate the contract (?»). 


m 

K 


So, the fluctuating value of the projicrty may alone show or 
that time was to bo of the essence of the contract: as upon ymIuo ; 1 

an agreement for the sale of foreign stock (w), or of a mining 
lease (o), or of a reversion, which may l*coonie an estate in 
posHONsioa during the delay, and the sale of which generally 
evidences immediate want of money (//.', or a life annuity, 
or life estate, which .may determine by the death of the 
ccMui yue vie (#/). 


So, jrhere tlic proj>erty is of a waiting 
a leasehold for a short unexpired term <r . 


diameter, as. r g , « of a 

; 


So where the purchaser evidently mpiires the property <**• eridtntiy 
for his residence fa), or for some other immediate purpose* (if). ** 


So, where the vendors, (living lieneficially interested,) are or wha^tbe 
a fluctuating body (aj in the case of a dean and chapter), 
when* delay may give tho purchase-money to persons other 
than those who signed the contract (i«). • 


V. Map* 2 CoU. 556; 
9 Ooa IV, e. SI ; Dmj v. LaJdr, 
L. R. a Eq. Sit I Chfdan v. Grcm, 
L.fi.tC. P. Ill; OmUt r. Gale. 
L. R 7 Ok. Ap. 12, foDowiag Dap v. 
luJkJkt i Me, too, net 9 et 82 t 53 
Vlct, c. 27, mgokftt&g the tauterpf 
lkM ;udMMvUtU Viet, 
c. 94, a*t 40. 

(•) Moral ». M km Mi, 1 StauA 
Bi.59* 

(#) V. Wa M But. 

ass. 

(p) 8 m w lopere, 4 Bra 

C. C. 391 { 8farrier v. Hancock, 4 


Vc* 607, 6*2 I JKpmtf r. Kninit, 1 
V. a C. 401, 416 ; N>m/I v. Bp. of 
Exeter, 1 IM. 292. 29a 
(9) See IWttp v. Turn a JL 
76. 

(r) Hatha* v. Temple, 29 Bear. 
63<s 543. 

<«) (hi* r. /hi* <f Montrose, 26 
Ba»r. 45; Uxg v. ^ 3 JUr. 84 j 
TBUf v. L.R 3 Ck Ap. 611 

Wsbkf. Uaykse, L. R 10 Eq. 281. 

(I) HVyJ it v. 73W*, 1 film. A St 
190; P-rbrr ?. FWU, ft 199. 

<■) CW t. Dm* * Up, 7 Om. 
Ill# 
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And the tendency of modem dee m i o n e hM been to hold 
pmu concerned in contracts relating to land, bound, an in 
other contracts, to regard tir&ie as material; and this prin¬ 
ciple has been applied with the greater strictaew where the 
property was connected with trade (jp). 


figfarf 


So an option to purchase under a rigbt of pre-emption 
must be exercised within the prescribed period (y). 



So, the circumstance of the purchase-money being evidently 
required for payment of incumbrances, is important; espe¬ 
cially if the rate of interest wliich they bear exceed that 
whidi the purchaser is to pay during tlrlay (:). 


FHrate 

tirTf!r 


But the private motives which may liave induced a party 
to enter into a contract. unless cxprvwed in the agreement, 
or Mich as might U* preMiiiicd from the general apparent 
circumstance of tin- cas**, do not make time essential; r if , 
the unexpressed intention to reside immediately upon the 
estate (<ij : w heir. howe\ er, the motive is of material import¬ 
ance—as m tin* caM* of the intention to reside--although 
not iIMniI in the contract, it would, it appears, lie sufficient 
to hind the vendor to the time named in the contract, if 
communicated at or within a reas&nable period after its 
executing 


(x) /Vr Wl^rmn, In W'nUrr 

». Afrry*, 1 IU 34.**; u>l »e UV»*A* 
V. Howard, 1 Him. k Si 190 . I'rtrlrr 
▼. FnlA, »4. 199, n. ; Cud ale t. Till, 

' 1 Ram. 376 ; Sparrow’s rate, dU«I 2 
Seh. k L. 601; Sralo « r. Uapp, 2 
CoO. 356 , nod Lord (Irtuvunbi de 
dab* in Fmririm ▼. Tkrmid, 2 Mm. 
X Kl, vfcirfe, however, w<nt rary 
fit, mad W dace bear* ovcrrnlad; 10 
!•»*.»; WdU r. M***<0, Zi 
406 i Uodpo v. Jfefcr •/ Mo+rxm, 26 
Baa*. 66, «mdiad#.|*d, 

p. 411 ? * 

(jf) B mh w Oorrod, S K. It Jo. 
606* t Did. ft 62,66; AbUrww 


r. Mlile, 8 Jar. N. 8. 1316 ; 
x. TmmMg. L R. ! (1 Ap. 143 ; 
koviandt *. Emm, 8 Jar. N. 8. 11; 
Lard RmorUgA r. JTdfoa, 10 Jar. K. 
8. 1141. 

(i) Pafkam t. Iff, Loft, 786 ; 
Bag. 262; d*m,dwd 8 Ml k L. 

604. • 

(«) 8*i Bod* w M 1 Jmc. k 
W. 422; Dpor % Hmrpmn, 10 Va. 
508. 

(6) Bat T Via t78 1 aad Mr*\. 
Lard KAmong, 1 Dt(I.A 8.444 | amt 
too Oodpo t. Doh of Maotroor, 20 
tar. 46. 
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A stipulation that time shall be of the eeeenoe of the Chap, x 
contract as respect* the delivery of objections to the title, 8#oi ' L 


to 


raises a presumption that it is not to be essential as regards u 

the comfMion of the purchase; and this presumption is 
strengthened by a provision for the payment of interest by thereby 
the purchaser, in the event of the purchase not being com- 00 ^^“ ^ 
pleted by the day named (<•). por^W. 

Nor is a mere undertaking that possession (which in such Vndaukhxg 
a stipulation means not merely actual possession, but posses- 
sion with a good title shown (»/),) shall lie delivered on a 
certain day, of itself binding in Equity (•■). 


In all the above cases the delay may Is? supposed to have 
arisen from the state of the title, or otherwise without any 
wilful or gross neglect by the party in default; gross or wilful 
neglect (/), however, by either party, will, in any case, 
entitle the other party to avoid the contract in Equity; c.g. 9 
where the vendor, although urged by the purchaser to make 
out his title, takes no steps to do so, the purchaser imme¬ 
diately upon tho expiration of the time fixed for completion 
may rescind the agreement (y). 


Effect of 
wilful delay; 


Where time is of the essence of the contract, the purchaser 
should not l*c content with merely asking the vendor to take pieerurc. 
the necessary stops to wan Is completing the purchase*, hut 
should diligently press him to do so (/#); and a purchaser 
who takes no steps to enforce the contract within a reason¬ 
able tiine, will be left to his remedies at Law; and the strong 


<r) See Well* v. ttuwttt, 82 Jloev. 
408 ; uud compare 11766 ▼. llmgbee, 
L. R. 10 Kq. 281. 

<d) TUIey r. Tkoma *, L. R. 3 Ch. 
Ap. 01. 

(4) Bee Mm r. Wood, 1 Jac. A 
W. 419 ; a»d tee IYM r. Hwjke*, 
L. R. 10 Eq. 281, where the negotU- 
Hum were ooeiinued by the purche^r 
after the «lete «a which he had .Upu- 
UUd for p jneei in ri. Ae U what U 
delivery of poemerkm, set Lob i ▼. 


’ Dean, 2v** I>e*v. 607, and ride in/rd. 

(/) 8c« Lennon v. A 'upper, 2 8ch. 
A Lcf. 682 ; Robert* r. Berry , 3 De 
G. M. A G. 280 ; TUley v. Tkoma*, 
L. R. 3 Ch. Ap 61. 

(y) Lloyd r. Collett, 4 Bnx C. C. 
469, dUd 6 Vea. 737 ; Worde r. J<f. 
/fry, 4 PH 294. 

tA> Broolt r. Gnmd, S X. A Jo. 
60S, 616 ; WiU+m* ?. (Renton, L. R. 
1 Ch. Ap. 200, affirm inf M. R., 84 
Bear. 628. 
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tendency of modem decision* ia to dinri nia fa ibe tone allowed 
to either party for enforcing his righto under the oontnot (»)■ 
But» of oourae, where the contract, though tn o omp tote, has 
been acted on, and either party has substantially had tho 
benefit contracted for, time doee not ao readily run (k). 


Wkco till* 
moat be abcmi 
ia Kqufttjr; 


Where time is not of tho essence of the contract, and the 
delay originates in tho state of the title, it ia sufficient, upon 
a bill for specific performance being filed by the vendor, if a 
good title be shown at the date of the decree (l ); or of the 
investigation at chambers, if the title ia referred to chambers. 


tnri atl**. And, at Law, where no time is fixed for completion, and 

the purchaser does not reijuirc the tide to be produced, and 
nono is produced l»efore an action has been commenced by 
the vendor, it is sufficient if the latter perfect his title at any 
time before the trial (#n); but if a title Uo produced, and 
prove defective or be not properly verified, or, d fortiori , if 
the vendor, on Wing required to produce a title, altogether 
neglect to do so, the production of a perfect tittaittfore trial 
is insufficient (?i). *• v v * 

Tiae m*y bo JBut although time may not originally (have been of tho 

limited by 

notice, essence of the contract, cither party may, by proper notice, 

bind the other to complete within & reasonable specified 

period (o). 


iflwwngi 

* 

V 


The notice should, at least as a matter of precaution, be in 
writing, and should allow* reasonable time for completion: 
what time can be so considered, must greatly depend upon 
the circumstances of the particular case. Three days’ notice 
bgja-vendor would 1*3 too short (p) ; even six weeks has been 

(0 VU* bfrd, Ck. xvm.; 6 H*. <«) Suwml r. Aa*V * H*. 333, 

Sit. n.; M Htfltf ▼. Hm. It St. 

- ft) &~ry. mnUj^A. 22 &>r. oo«. s» wm «. L. n. 10 Xq. 

in/ri, CL XVIIL ; 6 H*. 231, and mtm cited faaart nafaa. 

213 . (p) Sn RrruUU 1 . yd**, 6 Midi. 

j> to) Itotetea drtto, 1 K*. It* It 
(a) fUttyW, Ck. XYV. 
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held to be instiffieusKt (g); so, a week’s notice by a purchaser, 
within which time the vendor was required to prove a dis¬ 
puted legitimacy, was held too short (r); so, two months* 
notice by a purchaser, where the vendor was taking active 
steps to namove the only two remaining objections to the 
title, but for the removal of which longer time was obviously 
wanted (•); but, two months’ notice by a purchaser, within 
which time the vendor was required to remove an objection 
to the title depending upon a defective execution of a power, 
appears to have been considered sufficient in a modem case, 
which was, however, decided upon another point ( t ). In 
another modem case, where a delay of two months had 
oocurred in procuring the execution of the conveyance by 
certain parties, a ten days' notice by the purchaser was con¬ 
sidered sufficient (u). In a later case, a notice requiring the 
vendor to complete the title within fourteen days after the 
day originally named for completion was considered unreason¬ 
able (jr ); but in a still later case, a month’s notice by a 
purchaser after tw'o months' delay was considered sufficient; 
although the performance of the contract depended upon the 
vendor being able to enter into a complete arrangement with 
third parties; but the decision in this case rested in a great 
measure upon the fluctuating character of the property (y). 


Chap. X. 

!• 


It is not, as a general rule, essential to the binding effect A* to the 
of a vendor’s notice', that he should, at the expiration of it, dep0-t * 
return or tender the deposit ( 2 ); nor, on the other hand, 
where the purchaser’s notice has expired, is he bound to 
bring an action for his doposit (a). 


But a purchaser cannot, in general, determine the contract Purchaser 

curat ra¬ 


te) v. WMtM, 16 Beat. 239. 

(r) King r. WU*m> 6 Bear. 124. 

<•) WWI* Bear 408 ; 

aaa too, Mrifurrug ▼. Spicer, Ij R. 6 
Eq. 627. . / 

( 1 I)| Snutkcomi ▼. BUkof of K**Ur t 
11 Jnr. 727 ; « Ha. 213. 

(«) fleuoar. W,2Bear.W2. 

(s) Parkin r. Tlorott, 16 Bear. $9; 


NT S. C., 2 Sim. N. R 1 ; and aea 
Aott V. Piccard, 4 W. B. 269; 22 
Bear. 307. 

(g) Macbrgdc r. Wtdx*, 22 Bear. 
533; see too, Hagwood r. Oa 25 
Bear. 140. 

<*) Sag. 269. 

<•) SomduomL r. Buiop S*Ur t 
11 Jar. 727 ; 6 Ha. 213. 
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Time when 
be M to remain 
at option of 
pu rehaver*. 


Time, 
although 
twiiUal, may 
!*• enlarged or 
waived : 


by fwoonading 
ia punAaac; 

& 


MATTERS 

% 

wHhooi dm previous notice (b ); although notice even of 
immediate determination would, it is conceived, be so far 
material as that it would more strongly impose upon the 
vendor the necessity of using expedition in proceeding to 
enforce the contract (c): and where the vendor has positively 
refused to comply with the purchaser’s valid requisition, tho 
latter may, after allowing the vendor a short time for con¬ 
sidering whether he will persist in his refasal, or, perhaps, 
even without giving any further notioe, rescind the con¬ 
tract (*/); and the same principles would, it is conceived, 
apply to notices by a vendor. 


Where a railway company had power at any time within 
seven years to take land for the purposes of the undertaking 
and agreed to purchase land, and to pay interest upon the 
purchase-money from the day they should commence their 
works on the land until the purchase-money should be paid, 
it was held that the vendor could not enforce specific per¬ 
formance ; the company not having commenced their works, 
and the seven years limited by the Act remaining unex¬ 
pired (#•). 


And time, although of the essence of the contract by 
original agreement, or mafic imperative in Equity by subse¬ 
quent notice, may 1*» enlarged or waived, by subsequent 
agreement, or by conduct of the parties amounting to 
waiver (/). 


Thus, if a purchaser proceed in the purchase after the 
expiration of the time fixed by the contract ({/), or limited 
by his notice (A), it amounts to waiver (i): the same rule 
holds good as regards a vendor (l). 


• # 

(l) JVjfor r. Brtnrm, 2 Bear. 180 ; 
Wood*. JfedU, fi Ha. 158. 

(r) S* Omni *. Umjtmy 5 Vea. 
818. 

<rf) Am t. Afcmrrf, 22 Bsi. 307. 

V) Bodutfkm T. Orm4 WrtUn JL 

C * 9 18 pm. |44i t 
if) Cm • v. fMgr, 'll Bim. m; 
Sakai Imd KOmmt* 1 Do O. 4 


Sma. 444. 

1st) Roycs v. Liddetl, 8 Jar. 725. 

(A) KVAAr.Ra^L.B.lOBq.281; 
matooPtintw. Wlmdi a,® Ha. 818. 

▼. WHstm, 0 Beav. 124 ; 
wiM UfmUGmdmm, 4 Y. k C. 
508. 

(A) taa Ha ?. Whdm, 18 Baa*. 
288. 
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So, where * purchaser made no demand of the possession Chap. x. 

of the purchased premises until & quarter before twelve at _ lj 

night on the day fixed for completion—part of the property £ 
consisting of cottages let to weekly tenants—this was' held, P 0- **" 100, 
at Law, to be a waiver of the condition as to time ( l ). 


At Law, time, if fixed by an instrument under seal, cannot How not en- 
be enlarged, by an instrument not under seal (in.); so, if fixed ** 
by a written agreement not under seal, it cannot be enlarged 
byword of mouth (u); but, even at Law, a distinction is 
drawn between an alteration of the contract by enlarging 
the time, and mere forbearance to insist upon its performance 
at the time originally fixed (#>); and, in one case, where a 
lease stipulated that the rent should lw ascertained by 
valuation, and valuers were duly appointed but never fixed 
the rent, and after the lessor's death a parol arrangement 
was made between his representatives and the lessee, that if 
the latter paid an occupation rent neither party should call 
upon the other to perform the stipulations of the lease, it 
was held that this arrangement did not conflict with the 
term* of the deed, and that there was a good consideration 
for the promise to pay (/#). * 


A conditional written waiver by a purchaser of his pre- Conditional 
vious notice of abandonment, will be construed strictly wwvcr ' 
against the vendor ( 7 ). 


And where the conditions provide for delivery of the ab- Time for dc- 
stract at a certain time, the purchaser waives them in Equity itrict, bow > 
by receiving the abstract after tliat time : or even, it would in 
seem, by perusing it unnecessarily, or retaining it, when 
delivered under circumstances which prevent its immediate 


(/) Palmer ▼. Temple , 1 Per. A D. 
37P i mo p. 381 } 9 Ad A K 608 j 
and mo Carpenter r. lUamifuri, 8 

B.AC. 675; 8 Mon. A R. 03. * 

(m> RippUgalt r. Lloyd, 2 Nov. A 
M 410. 

(n) SloveUe. Bobineom, 8Bing.N.C. 
028 ; Stead v. Danker, 10 Ad. A B. 


67 | Marik ill ▼. Lynn, 6 M«r«. A W. 
100 . 

(o) Ojle v .Earl Vane, L.R2Q.E 
276 ; on app. L. R. 3 Q. B. 272. 

(/>) Mmek v, Armstrong. 7 Jur. N. S. 
1000. 

(9) Boo SUwari ▼. SmiU, 6 Ha 
222 , n. 
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(r). So, 4 vendor who receives and entertains the 
pnrAiatrt requisitions delivered After the time specified, 
waives his right (unless expressly reserved) to insist on the 
conditions ( 0 ); and, as a general rule, either party relying 
on time being essential, as a defence to a specific perfor¬ 
mance, should make the point promptly (f), 


And a condition for delivery of the abstract on a certain 
clay, is waived in Equity by a purchaser who does not ask 
for it within a reasonable time before the day fixed for its 
deliver)' (it): the same rule would, no doubt, apply to the 
production of evidence, kc.: and it is conceived that a 
waiver of time ah re*qx*ct* matters (such as the dcliveiy of 
the abstract, kc .) which necessarily prccedc|pbpletion 
by a considerable period, would, in general, amount to a 
waiver of the time (if any) fixed for completion. 


w»Ir*i. So, a stipulation that time shall l»e of the essence of the 
to contract, is waived by a purchaser who receives, and retains 
^ without objection, an aUtract upon the face of which it 
k appears that a title cannot be made within the time fixed 
for complctfon (j) ; or who, w ithout an objection on that 
specific ground, proceeds with the purchase under a know¬ 
ledge that there is no reasonable proliability of the title 
being perfected m time for completion ;«as when it depends 
upon the result of a hostile chancery suit (y). 


* 


It seems doubtful whether a mere protest against the 
delay will save the benefit of the stipulation (a): it is con¬ 
ceived that, until the expiration of the time limited for 
completion, a purchaser may safely, and is indeed bound to, 


(r) 9 k v. SUdr, 7 V«t 278 ; 
HipwU 1 . *•***. 1 Y. k C. 401 » 
and MtgenxU v. PmBon, 2 MolL 578. 
<*) Oottaa y. POc, 11 Jar. *N. & 

' etc 1 

v. Tmf*r, 8 Ha. 62, 3 
UMLkQ.ni. < t 
* <•> •id'HV.AP, 

14*2<L,*M. , 


(r) 9m BkmA ?. 1 Y. k 

C. 4*1, 419. 

( 9 ) Pi*d* r.Omlim, 4 Bro. C. C. 
88t| Wmd t. Bnd,l9 Ym. 220 j 
«d tm WWmm v. Okrtm. L. X. 
1 CkAp.200; 34B«w.m 

(s) fits 8af. Ml 1 . tel M VBMm 
«. Gimtm, «U Mprd, sad p. 4tl. 
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proceed in the matter to long as a reasonable probability 
exist* of the title being perfected in time; ta king care, 
nevertheless, to protest in writing against the delay, and to 
give notioe of bis intention to insist on his strict rights. 
When the time has expired, or when previously it becomes 
certain that the title cannot be perfected in time, he should 
take no further steps in the matter, but should in writing 
rescind the contract; and then, if inclined to give the vendor 
the opportunity of completing within a reasonable period, 
all subsequent communications should be expressed to be 
without prejudice to the notice of rescinding, and should 
take tho shape of mere negotiations for a fresh agreement. 


Chap* X* 
la 


It niayip observed, tliat even in a contract for, or con- M Month” 
wJm, ■ 


lice ted 


f, the sale of land, the term month means pr[md fecit J\qqmx 
fade a lunar month; although it may be construed a lwmth * 
calendar month, if, from the context, or from the surroun¬ 
ding circumstances, at the time of making the contract, such 
appears* to have lieen the intention of the parties (a). In 
Acts of Parliament the term month is to mean a calendar 
month, unless words arc added showing tliat a lunar month 
is intended (6); and every Act is now to be deemed a public 
Act, unless the contrary be expressly provided (<•). 


(2.) Objections to title;—negotiations upon and waiver 
of;—when jyossession taken amounts to waiver. 

Wc have already (fi) adverted to the effect which negotia¬ 
tions with respect to tho title may have upon tho vendor’s 
rights under the ordinary, conditions limiting a time for 
taking objections, and giving him the power to rescind the 
contract 


Section 2. 


Objection# to 
title;—nego¬ 
tiation# upon 
and waiver of; 

—when poe- 
■eation taken 
amount* to 
waiver. 

Effect of nego¬ 
tiation* upon 
condition as 
to objections. 


(a) Long f. ChU, 1 VL * a 111; (6) 18 k 14 Vlct c. 21, a. 4. This 

&•*/>** v. MaryiUtm, 11 Q. B. 23 I enactment is not retrospect! vt- 
and m Lord 8k. Leoaod'e remarks, (r) Beet. 7. 

V. k F. 237, on *. Knigll> 1 (s’) Ap* p.161. 

y. k C. 401. ' ' r - 





•SXf 



objec* to titit 
wfckkfea* 
oopted for Us 
dknl. 


Ex.* 

iedioot ax»d 
reqofaittoai 


MATTERS BEtWXXK DELIVERY OP 

It may be observed that a solicitor purchasing frpin hi* 
client, cannot insist upon any objections to the title whicfl 
he—or his then partner in the case of a firm—conflidoj^dj 
unimportant when acting for the client upon his original 
purchase (e). The rule, however, it is conceived, woti^t not 
preclude objections founded upon alterations which had 
been made in the Law in the interval lwtwcen the purchase 
and the resale. Subject to this qualification, it would setfiu 
to be also applicable to counsel. 


Care should l»e taken not to make frivolous or unnecessary 
objections or requisitions: objections clearly frivolous, made 
and persisted in, would certainly indispose, even if they did 
not prevent ( A a < 'ourt of Kqtiity from enforcing the con¬ 
tract at the suit of the purchaser. It primps seldom 
happens, upin the p-nisnl of an attract, that his advisers 
confine their requisitions within the strict limits of their 
clients rights, or within the limits prescrilied by the con¬ 
ditions. Points which could not primps lx* absolutely in¬ 
sisted on, l»ut which are yet of real moment, may often, if 
uiged, l>e conceded, either from courtesy, or as the price of 
the purchas-r’s relinquishing requisitions wliich, although 
capable of licing enforced, are yet of less practical impor¬ 
tance. It is, however, material that no untenable requisition 
should lx.* tenaciously adhered to: for instance, when* a 
purchaser had required unnecessaiy evidence, and had in 
consequence Wen refused that to which he was really en¬ 
titled, he was not allowed his etists, although he obtained a 
decree for specific |>eiformaiice (//). In a modem case, when 
a purchaser from a mortgagee alleged that the latter was 
unable to deliver possession, and insisted on the concurrence 
of the mortgagor, although the mortgagee offered to deliver 
possession, it was held, in a suit for specific performance, 
that the mortgagee was entitled to a decree with coats, if 
thru ahk* to deliver possession; and the Court refused to 
inquire whether, when his offer to deliver possession was 


(«) Bttwt v. Ta»L 6S>. (*) NtwaU t. Bmkk, lk»W, 

(/)S^m. W. 
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Slot accepted, be was able to perform it (It). It seems 
> difficult to support the latter branch of the decision. 


Chap. X. 
Sect 2. 


A$d, on the other hand, a purchaser should be careful not 
'to m>ld back important objections or requisitions; if he 
knowingly do so, the question may arise whether he has not 
impli^lly waived them (#); and where a purchaser puts a 
vendor to expense in complying with requisitions, &c., and 
then takes and insists on a fatal objection, which he 
originally had the means of discovering, it seems probable 
that if a bill were tiled by the vendor for specific per¬ 
formance and dismissed, the Court would not dismiss it 
with costs, without allowing to the vendor, by way of set-off, 
the expenses so incurred by him (/.); although it does not 
appear that he could otherwise recover them (/). 


or of with¬ 
holding objec¬ 
tions, Ac.,— 
whether it 
amounts to 
waiver. 

Ai to costa 


And, though it is not, perhaps, alisolutely necessary that Astorcqnlr- 

l • • * l • ill 1 1 .. ing eonrur- 

a purelianers original requisitions should go lieyond matters, renco *A other 

arising out of the title as attracted, it is always desirable 

that lie should, in the first instance, make any requisition 

which he considers of importance as to the special form of 

the conveyance, or as to the concurrence therein of parties 

other than the vendor. In a recent case (m), it appears to 

have lieen considered, thougli it was not necessary to decide 

the point, that if the purchaser insists on a requisition as to 

matter of conveyance which the vendor refuses to comply 

with, and the purchaser on this ground, after due notice, 

rescinds the contract, the Court cannot, if the requisition is 

well founded, enforce specific performance at the suit of the 

vendor. 


We have already considered (n) what expressions will Purchases 

prim A forte 

(k) Allan ▼. Martin, 5 Jur. 23D, R. Lord B<Uon, 18 Vcs. 505, 514, 515. ^ 

(i) Boe Lord St Leonards’ remarks (0 Sec 8u^. 363, and ride infni. 

on Magmnii v. Fallon, V. A P. 347 ; (m) Denny v. Jfancocl, J* R. C Ch. 

and Staato* v. Tattcnatl, 1 Sm. A O. Ap. l.j «ee judgment of L. J. James 
529; Almndtr r. Crcaiie 1 Jo. A |». 13. 

I*t 066. <») Saprd, p. 145, ff w*. 

(l) See and eon#4der DertrtU v. 
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negative the purchaser'* primd fade right to* marketable 
title: he will, however, be bound, not only by express stipu¬ 
lation, but also by a ck*ar notice of the state of the title 
given to him before entering into the agreement (o). * 


M.j u 

walrcd. 


But a purchaser may, after the contract, either expremly 
or impliedly, waive, either wholly or in part, hia right 
(whether it l»e absolute or qualified) to a marketable title, 
or to the usual evidence* thereof. 


bound by 


b* adopt 


Effect of ic* 
oentanoeof 
title Mbicot to 

quiait.oii. 


tftjaa#*. 


£ 


Wo have seen that a purchaser is not bound by his 
counsel's approval of the title; but that if counsel waive a 
requisition or o!»j«*ction, the purchaser, adopting his opinion 
and dealing with the vendor on that view, cannot afterwards 
repudiate it (/>) Where a purchaser, having taken several 
objections, expresses himself willing to accept the title upon 
a specified objection licing removed, this waiver of the other 
objections is merely conditional upon the removal of the 
specified objection; so that, if such objection l* not removed 
and a biU Is* tiled against him for specific performance, he is 
entitled to a general reference as to title (#/); and although 
the objection taken by the purchaser may not be his true 
reason for refusing to complete -the purchase, the Court will 
not pry into his motives, but will simply decide whether the 
objection is tenable or not (#•). Acceptance of the title, as 
abstracted, is n<» waiver of the purcliasern right to have tho 
abstract verities! (*): nor will the Court imply a waiver of 
any objection which is not clearly raised by the content** of 
the abtiact (/): nor does a purchaser, by waiving his right 
to M Abstract, necessarily waive objections to the title 
whijkare otherwise known to hiui (u): nor does acceptance 


OfUrU ♦. F<J)amb< t $ M«r. 64. 

Tj# ***, fk 30t . 
if) immym *. Martin, S Myi. k 
X.m; Smd r. Mrr*M. 8 Jv. N. 


0. SSI. 

(r) XfeNff ▼. JfJmtt, UHOi 
Ap.1,1* •*« 

(fi +MMy v. Bait, f MfL ft 0. 


217. 

(0 BUddam v. Lam, 9 Ha 47* 
AtL.Qm. v. BitmU, 1 Y. * a 0. O. 
570; sad Mi B m drf r. Crmmm, IT 
B«t. 904, Tmymtd ?. Mlodm, 17 
L.J.Ch.890. 

(a) SideUtUam v. Jbrrfcf f t m , 9 Jnr. 

•4b 
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of tiie titie bind the purchaser, where the vendor conceals 
some Act (x). Where a purchanor of a freehold 

and copyhold estate accepted the title, subject to the pro¬ 
duction of " a declaration of identity of lands mentioned in 

• • 

the deeds to those now sold," this was held to be a waiver 
of his original right to have the tenure of a particular part 
distinguished (y); and where a purchaser, in his answer to 
a suit for specific performance, admitted as to his belief that 
the date of the contract the vendor had a title, this was 
treated as an admission of th;» fact, which he could not 
afterwards question (3). 

And waiver need not be expressed : it may lx? implied from 
either letters or mere acts of -the ]>arty (*/). 

For instance, where a purchaser who had been let into 
possession—but which, as it was according to the contract, 
dues not appear to be very material- and who had retained 
tho abstract for a considerable period without objection, and 
had altered and let the premises, wrote letter to his solicitor 
for the purpose of its being communicated to thca'cndor, and 
therein expressed his “ vexation at the delay which hod hap¬ 
pened about payment," and his gratification “at the liberality 
and patience shown" to him, this was held to amount to an 
admission tliat tho title was approved (/>): and tho same 
decision was come to in a later case, where a purchaser took 
possession under tho contract, paid part and gave security 
for the residue of the purchase-money, and mortgaged her 
interest under the contract (c). So where a purchaser had 
been in possession of the estate, and had retained the abstract 
for five months without making any requisition as to title; 
and then, while under notice by the vendor to Complete within 
fourteen dayB, merely required tho production of the deeds, 

(<r) Bov^fidd v. Hodge*, S3 Dm*. (a) lofrd, Ch. XVIII. 

90. (b) Margmint qf Anspaek t. AW, 

(y) Date#)* r. Bri mA m a u, 8 Dc O. 1 Mxdd. 810. 

A 8. 376 ; 3 Mm. A O. 53. (e) Uaydom v. BeU t 1 Bmy. 337. 

(?) PkiffO v. Child, 3 Dmr. 709, 
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X. be wia, tinder the spodal circumstance*, held to have thereby 
--accepted the title as abstracted ((F). 


Anwordol 



The preparation of the conveyance cannot, in general, bo 
much relied on as evidence of waiver (r ): where, however, in 
the case of a lease, the lessee, without previously requiring a 
title to l»c shown, approved of a draft lease furnished by the 
lessor, and took possession under the contract, he was'held 
to have waived all objections to the title (/): so, where a 
purchaser of a leasehold house, after transmission to him of 
the original lease, prepared a draft assignment, and nuule 
various objections as to repairs and other matters, but did 
not require the production of the lessor's title, the Court 
aeems to have considered that he had waived its produc¬ 
tion (<j): so, where requisitions on thp title were made and 
answered, ami the purchaser sent to the vendor the draft 
conveyance without prejudice to the requisitions, it was held 
that the purchaser, having taken no objection to the vendor’s 
replies, and the only negotiation {lending.lie tween the parties 
being as to the payment of the purchase-money, must l»e 
deemed to have accepted the title (A); subject, of courae, to 
the requisitions U-ing complied with, so far as the vendor, by 
his replies, bad agreed to comply witli them. 



At any rate, when* the purchase r prepares and tenders the 
draft conveyance, this cannot, as a general rule, amount to 
waiver of objections on the title, except conditionally upon 
the vendor’s acceding to the proposed form of conveyance (•). 


Attempt to The fact of an intended lessee having advertised the pn>- 
rc * riL perty for sale, although not considered conclusive, was relied 

* on in a modem case, as one among other evidences of his 


(J) Ptgj t. Widen, 10 Bear. 289 i 
ride myrti, p. 409. 

(«) Hm Sof. 31/1; DurroM§U v. 
OmiJep, 8 ftw. lfif; Uancood v. Bitmd, 
1 TU. 4 Kt.**. 

(/) B'otrr* v. MOartmm, Yon. 1; 
9 Md mt * 1 '-peon v. Mi, 4 Do 0. M. 


4 0 . 665; S8a.4G.409. 

(p) Clm f. Bmknmi, 1 D® O. 4 8. 
197 ; Bmiik ▼. (Mprtm, 7 Ha. 191. 

(A) BwtH MtrtdUk, 8 Jot. N. B. 
037. 

(i) Lakey T. 1 Jar. VS. 200. 
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having waived the production of the lessor's title (X:); but, in 
general, no great importance as regards waiver can be fairly 
attached to the mere circumstance of the purchaser having 
attempted to resell the property; except that the actual or 
attempted resale of merely a jiortiun of the estate, may, as 
between the original vendor and purchaser, show that the 
latter did not consider such portion material to the enjoy¬ 
ment of the residue (/). Where the purchaser has actually 
contracted to resell, or has published conditions with a view 
to a ix*sale, the form of the contract or conditions may l>c 
material: as it may be fairly presumed that he can neither 
have intended on the one hand to insist as against the 
original vendor upon any objections, which he may have 
guarded against on the resale, nor on the other hand, to 
waive any to which the title would then remain liable. If, 
under the sub-contract or conditions, the sub-purchaser is 
to Iks l*>und to take the title as it stands, this would, it is 
conceived, l»c strong evidence that the original purchaser 
had waived all his objections to the title. 


Chap. X. 
Sect. 2. 


Possession of the property by the purchaser is the fact Posuieanion; 
most frequently relied on as furnishing evidence of waiver 
of objections to the title (in): its importance, however, 
depends upon the circumstances attending its acquisition 
and retention. 

Where tho possession is taken after the delivery of the taken after 
attract, and not in pursuance of any special provision of ahitra?t.° f 
the contract, it is jirimd facie a waiver of all objections 
appearing on the abstract; and it lies on the purchaser to 
rebut this presumption (n). 

Tho strongest case against the purchaser is, where ho Forrfl»lo pos- 
furcibly, or without the consent of the vendor, and without 

(k) Simpton v. Sadd, 4 Do Q. H. 27 ; P/cettco/xl v. Orrtn, 15 Vea. 694 ; 

AO. 665 }2Sm.AG. 409. Binkt y. Lend Jbktby, 2 8w. 222, 220 ; 

(J) Boo KnoUkbuU v. Orutber, 1 ifaydon v. Bd% 1 B*aY. 837; Mtcr 
M add. 170 j 3 Mer. 124. t. 8imomU t 0 Jor. N. 8. 997. 

(m) Pludjftr v. (V*cr, 12 Vea. 25, (») Bmn y. 8k **m, 24 Boa*. 031. 

k r 
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being authorised by the contract so to do, takes possession : 

—;-forcibly taking possession, was held in an early case to 

amount to a waiver of an objection for want of title to an 
important part of tlio estate (*), though compensation 
• appears to have been allowed. 


taken nodvr 


with vendor* 
leave. 


Possession, however, if taken in accordance with the clear 
intention of the parties as evidenced by the terms or subject- 
matter of the contract (/*), or with the consent of the 
vendor (r/), is not in itself, as a general rule, any waiver of 
tho purchasers right to n good title, or of any pending 
negotiations upon tho title: whore, however, the purchaser 
was, upon his own application, let into possession, thin was 
held to 1h‘ a waiver of an objection (r/r., a right of .sporting 
over the property) which appeared upon the face of the 
alistract delivered three months previously, hut which had 
not )**en made the subject of remark by the purchaser or his 
solicitor (r). It is material here to oliserve, first, that the 
purchaser’s general requisitions upon the title appear (*) to 
have lieen made prior to the application for possession; and 
secondly, that the objection was of a permanent character, 
and not probably capable of removal: the case may, perhaps, 
be held to si»ow that the acceptance of possession amounts 
to an implied waiver of any known objection, which tho 
purchaser knows, or may reasonably believe, cannot be 
removed; or has not formed part of his previous requisitions 
upon the title (supposing any requisitions to have been 
already made). In a later case, the taking of possession, 
though held to 1* a waiver of all objections appearing on 
the abstract, did not preclude the purchaser from objecting 
.to the title upon grounds which subsequently came to his 
knowledge aliunde (/); so, also, it was held to be no waiver, 


(o) Oalcraft v. Roebuck, 1 Vc*. Jan. 
Ml. 

(p) Durm t. Astlcy, 1 Hot. 134 ; * 

v. Cqtpy, 9 Raw. 171. 

A (f) V**c*Httr r. Rliu, 11 Ve«. 
4W, 464; Ihurou^fu ?. OalUp, I Bw. 


159; Bi mfm m ▼. Sudd, ubi tvprd, 

(r) BurntU ▼. Brown, 1 Jse. k W. 

108 . 

<t) BeelJiaftW. 171. 

(I) Bown v. 8U*» a, 34 Dost. 631. 
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where there was a 9erious misdescription of the property, 
not discovered until after possession was taken (it). 


. Where purchasers retained possession for two years, 
without requiring an abstract, which, according to the 
agreement was to lie paid for by themselves, if required, 
this was hold to lie a waiver of their right to investigate 
the title (x). And where a purchaser has taken possession 
of, and enjoyed the subject-matter of, the contract, the 
Court will as against him, make every presumption in 
favour of the validity of the contract (//). 

* 

The grant of a lease by the purchaser to a tenant in 
possession is equivalent to taking possession (:): so is 
acceptance of the keys of a house f##). 


And, as it is not so universally the custom to require the 
lessor’s title on the grant of a lease, as it is to require the 
titli* on the purchase of freeholds, smaller circumstances 
may satisfy the Court that the right has Wen waived in 
the former ease than would W sufficient to indutjp the same 
conclusion in the latter (/>); and the same principle would 
apparently apply to the case of a purchase of leaseholds in 
eases not within the Vendor and Purchaser Act, 1874. 


iAstly, we may remark that a personal undertaking by 
the vendor’s solicitor to do certain acts for clearing up the 
title, will not bo enforced by the Court under its summary 


jurisdiction (c). 

(m) Turquand v. Rhode*, 37 L. J. 
OK 830. 

(x) SiUrtdd t. LowrU , 18 Jur. 141 ; 
Walli* v. Woodytar, 2 Jur. N. 8.179. 

(y) Port of London Anwranct caoc 

SDeO.M.kO. 485 
(:) Ex parte Sidebotham ; In rt 


Barrington, 1 Moot A A. 655. 

(a) Guut v. J foot fray, 6 Vm. 823. 
(I) Simpxm v. 3 Eq. It 263 ; 
4 DcO. M.AG.665 ; 2 9m. A0.4G9. 

(r) /Vttrt v, Buahell, 2 Sim. 33 ; 
rid* mpnl. 
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3 . . (3.) As to the general rights and liabilities of a purchaser 

in possession (d). 

Where the purchaser is already in possession as tenanl at 
will the purchase contract puis an end to the tenancy (e ); 
and even in the case of a purchaser being tenant for a term 
of years, it has bocn said that the relation of landlord and 
tenant is determined by a contract lwtwocn the parties for 
the sale of the estate (/). But At Law a lease is not affected 
by a contract which depends upon a good title being de¬ 
duced (//); *nd is conceived that where a purchaser, who 
is in pojwession as tenant, ami entitled to* require a valid 
title, act* pending the completion of the purchase merely as 
he might properly have done if the tenancy were still sub¬ 
sisting, his possession will not be deemed an acceptance of 
the title. * 


Purchaser an* 
IhorircH in 
enter Int* p«* 
•ewdnn ami 
acting u 
owner doe* 
not waive ob¬ 
jection*. 


At by altering 
]*o|«4y. 


It appears to l»c clear that a purchaser who ia authorized 
to enter into possession of the estate, may, to some extent, 
act as owner without thereby accepting the title. He may 
take a fJl of underwood in due course (A): so, in the case 
of a timber estate, a fall of timber would, it is conceived, 
lx* no necessary accej)tance of the title, although it might 
l»e restrained at the suit of the vendor upon the ground of 
its diminishing his security for the purcliase-money (i): nor 
does it appear that any act of management of the estate in 
a due course of husbandry, or in a fair exercise of the sup¬ 
posed right of ownership (I), would be of importance: thus 
it has lxen held by K. Bruce, V.-C., that, upon a purchase 
of four acres of land, stubbing up an osier bed of nine 
perches, levelling the land, and filling up a pond, did not 
amount to a waiver of title (/)• 


V 4 ) Et rids imfrk, Oh. X VTI. a 2. 
(#) Demidi v. Datiwn, 10 Vea. 252, 

m. 

{J)B.C+eedyuar*. 

Qf) Doc y. Staoiom, 1 Mef. k W. 
005, 701 1 Tsrit v. Derby, 15 M. It 
W. 001 4 Bog. 178. 


(A) Bmoogki y. Oakley, 0 9w. 170. 
MS*?*, p.251. 

(A) 1 You. 500. 

(!) Oeborvs y. Harvey, 1 Y. k C. 
C. 0. 110 1 and mo Turyeand v. 
Modes, 07 L. J. Ch. M0. 
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In fact. Lord St. Leonards states without qualification (m), 
that “ acts of ownership after an authorized possession are 
of no importance:” the reported cases, however, do not 
seem to support so wide a proposition; nor can it be main¬ 
tained upon principle (n). If the purchaser of a residential 
property, let into possession pending the investigation of 
the title, were to fell the ornamental timber, or were other¬ 
wise to destroy or permanently alter for the worse any of 
those features of the estate, which conferred upon it an ad¬ 
ventitious value, it cannot be supposed that, at the present 
day, the Courts would allow him to get rid of his bargain 
upon the ground of the title being not strictly marketable. 

At any rate, it appears that a distinction must be made 
latwoeu important acts of ownership committed previously 
to, and those committed after, the discovery of a serious 
objection to the title («»); for acts which materially affect 
the property are justifiable only under the purchaser's belief 
that he is in fact the owner. And it is conceived that a 
purchaser in possession may so act as to preclude himself 
from ultimately rejecting the title, without necessarily 
waiving his right to have the title perfected Ufcthe best of 
the vendor’s ability; and also that a distinction must 
generally lx* made l»etween acts affecting residential or 
building property and acts affecting mere agricultural land. 

And where a purchaser, who had liecn long in possession 
of the property, and had taken frivolous objections to the 
title, refused to receive any further explanations, and yet 
retained possession, ho was held to have accepted the 
title (p). 

An act which amounts to a waiver of the purchaser’s 
right to reject a defective title, is not necessarily a waiver 
of his right to compensation for the defect (g). 

(«) V. A P. 314. (o) Duccn v. AttUy % 1 Mor. 135 | 

(n) Bee Donovan v. Fiiektr , Jac- too 1 You. 507. 

165 ; M0* p. 436 ; WnUU v. Wood- (p) I/aU r. U*r t 3 Y. ft C. 100. 
year, 2 Jar. N. 8. 179. (y) Sea Cxlcrafl ▼. JtodmcX t 1 Vet. 
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So, acts by a purchaser in powession, which might other¬ 
wise have been considered as a waiver of objections to the 
title to a portion of the estate, have been bold to be modified 
by his continuing to ask for the title (r). . 


A purchaser may (*), and an a matter of prudence should, 
decline to take possession while the title is in dispute, except 
under a special agreement: for, if he take possession and 
then reject the title, he may he ejected by the vendor ( t ); 
and cannot at Law claim any allowance for improvement* or 
repairs; nor will Equity afford him any relief unless there 
has Wn fraud on the part of the vendor («). Upon taking 
possession, he lx'comc*. in the absence of any s|>ecial agree¬ 
ment ( r ), tenant at will to the vendor, although there 4 is a 
stipulation for payment of interest until completion (y); and 
the right of the vendor to recover possession by ejectment 


will lie subject to the 7th section of 3 & 4 Will. IV. c. 27 (:). 
When a purchaser in possession under the contract is advised 
to rescind the contract, and anser! a paramount title to the 
property, he is not l>ound to give up possession before asser¬ 
ting such paramount title by making a formal entry (<f). 


If the contract lie rescinded in Equity, even on the ground 
of fraud in the purchaser (h), the Court will, in general, 
direct an allowance to lie male to tl^e purchaser for »ul>- 


Jun. 221 ; J/mjkct v. Jonrs, 3 1* l». F. 
a Jo. $07, 316. Tbc clerk of the ven¬ 
dor’s solicitor ha* Do implied authority 
to hind the client to allow compcnna- 
tion ; Bnmc/I v. Brotrn , 1 Jac. & IV. 
168. 

(r) Bee 1 MatkL 170 j KnaUkb*ll 
t 4 Or tuber, 3 Her. 124. And tee aa 
to the taking of poeaesskm being an act 
of port performance of tbo contract, 

mfrd t C*l XVIII. 

it) PmUbhtt v. Skirley, 2 8«r. 223. 

• (4) And tfce agreement will amount 
to an ackwnrkdgmmt of Ike vendor's 
tkU : D* M Q. B. 807. 

(«)8ag.M7; AUw* t. Wort 0- 
■wra.S8w.ltf. 


[x) Brimmim f. .Vosyrnrr, 0 B. & 

C. 62 L 

(y) Doe v. Cnptrton, 9 Car. k P 
112 ; Dot v. Chamberlain?, 6 M. k <1. 
11 ; Doe v. J action, 1 B. k 448 ; 
the v. Aerc/s 4 c, Co. 16 C. B. 706 ; 

and see Doe v. A 'tM, 3 Han. k 
G. 271 (caao of exchange). As to 
what will determine the tenancy, are 
4 Jarm. Coot, by B. 46$. 

(:) Dot r. Boot, 4 Mm. AG. 30 j 
#Mprd,p. 364. 

(a) BmAoomb v. Bitkcp of Eadtr, 6 
Ha. 211 

ib) Baa Dorntorn % Pricker, Jac. 
1661 Nmtm e. (Mw, 4 Ha. 104. 
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stantial improvements and repairs (c): this allowance, how- Chop. x. 

ever, when the sale is set aside at the suit of the purchaser _ 

will not extend to improvements, or even repairs—except 
such as are essential to the preservation of the property (fl) wont*, Ac. 
—made subsequently to the discovery of the matter on 
which he grounds his right to relief; nor to a greater extent 
than is specifically prayed by the bill (r). 


On the other hand, it has been decided, that, where the i\irdu*er not 
title proves defective, an action for use and occupation will 
not lie against the purchaser for the time during which he u titl0 
has been in possession under the contract (/): but if, after unto it a re- 
thc contract is clearly abandoned, lie retain possession, he i cctod * 
will lie liable, in respect of such sulisequvnt occupation (</). 

Where a purchase! retained jiossession for eight years, with- 
out payment, and refuseil either to accept the vendor’s 
defective title, or to aliandon the agreement, and upon a bill 
1 -eing Hied by the vendor, and the Mastei ivjiorting against 
the title, still refused to accept it, lie was ordered to account 
for the rents and protits and to pay the costs of the suit (h). 


Where C\, a sul>-purchaser from !>., entered inlo possession, rorchoMnnay 
and then, pending a suit for specific performance by B. 
against A. (the original vendor), was induced hy A. to give 
up possession undty* a mistake of facts, it was held that, ubl«J 3 e, 
upon a ilccrco being male for specific performance of the 
contrict between A. and B., and a conveyance being executed 
by A., C. could maintain use and occupation for the time 
during which lie lia»l been out of possession (!): but it 
appears to have been subsequently held in the same case, 
that although the equitable owner might maintain use and 
occupation under the circumstances, yet such action would 


(<■) Sug. 254. 

{•() Sag. 254. 

(e) Soo Bduxirxh v. M'Ltag, 2 Sir. 
287. 

(/) Wiatcrbatton v. Ingham, 7 Q. B. 
011 1 Mid boa JJeamc v. Timlin, 1 
Poo. N. P.0. 253 ; KiHland ▼. /W 


*dl, 2 Taunt 145; Seaton v. Booth, 4 
Ad. A R. 528. 

(g) JlovxutUy. Shav, 8M.AW.il 9. 
(A) King ▼. Kiag, 1 MyL A K. 442; 
J/opc V. Hop*, 22 Boav. 365. 

(0 U*U v. Vamgham, fl Pri. 157 
and mo 7 Q. B.517. 
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X. not lie against the vendor, because the relation of landlord 
- and tenant was never contemplated between the parties (k). 


Liability of 
purchaser in 
respect of al. 
teratka of 
pnaabes. 


Where a contract was rescinded upon the ground of fraud 
in the purchaser, the latter was compelled to reinstate a 
private house which he had converted into a ahop (l ): the 
fraud is not noticed by Lord St Leonards, in stating the 
case (to) ; and if, as may therefore be supposed to lie his 
opinion, this was not the ground of the decision, the decision 
seems to be an authority for this very reasonable proposition, 
viz.: that alterations by the purchaser, although not in them¬ 
selves a waiver of title, will yet deprive him of the aid of a 
Court of Equity in rescinding the contract, if they an* such 

as change the nature or character of the property, and do 
not admit of reinstatement: or if lie declines or is unable 

to reinstate them. 


Hii lion on 
f»txte f»»r pur- 
cl»a*e-money,' 
pniiL 


If the contract be rescinded through want of title or other 
default on the part of the vendor, the purchaser, if he have 
paid all or any |>art of the purchase-money, will have a lien 
for it, with interest (n), on the estate, even although he may 
have taken, an independent security (o), and also for his 
costs of suit ()•): but no such right exists where the contract 
is void on the ground of illegality ( q ); or where the pur¬ 
chaser is by Law disqualified from holding such an interest 
in real estate (#*); or where lie himself abandons the con¬ 


tract («). 


In a modem case, where the vendor of an estate con- 


(fci 8oe 7 <J. B. 618 ; Toe v. Jones, 
18 M. k W. 1*2 ; Turner V. Cameron's 
Co., 6 Exch. 932. 

(JJ Donovan t. Fricktr, Jac. 166. 
(m) Sag. 254, 255. 

(■) Torrwnrt r. toilers, L. R. 14 Eq. 
124, 186 ; mfld. L . R. 8 Cb. Ap. 118. 

(o) 8 m Laron v. Matins, 3 Aik. 1, 
4 ; MoJcrstM r. 8ysuoons, 16 Vm.845. 
(Mm v. Mails, 3 Y. k J. 262 ; 
Bmym ▼. WMu, 1 Ed. 2 U; WyOus 
▼. Let, 2 Jw. N. S. 7 ; 8 Dww. 896. 


(;*) Middleton v. Magna* 2 H. A M. 
233 ; Turner r. Marriott, L. R. 3 Kq. 
744 ; and we Thomas v. Duxtu*,lj.ll. 
8 Eq. 120; Torrance v. Dot ton, ubi 

suptd. 

(q) Swing r. Osboldiston, 2MyL k C. 
53, 88. 

(r) 8 m and oouddar Harrison v. 
SoatXeoU, 2 Vm. Ban. pp. 889, 393 ; 
MacJrttX v. Symmons, 15 Vta, m 
887. 

« Dinar. Omni, 6 l)o G. k 8. 461. 
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tmeted to bo sold executed a mortgage upon it, of which 
notice was duly given to the purchaser by the mortgagee, 
who did not interfere with the contract, and the purchaser, 
who was allowed to take and retain possession, paid several 
instalments of the purchase-money as provided by the con¬ 
tract^ but eventually (on grounds which were adjudged 
sufficient) rejected the title, it was held that the purchaser 
ha<l a lien upon the estate for the payments made and 
interest, which might be enforced against the mortgagee (f). 


(4.) Vendor in pomxmiun, by altering /trujKiiy, uivids 

the contract. 

Any alteration of the subject-matter of the contract by the 
vendor, in any particular which docs not admit of compensa¬ 
tion or reinstatement, as the fall of ornamental timber (u) or 
other trees, will entitle the purchaser to abandon the contract. 
The felling of ordinary timber by the vendor pending the 
completion of the contract may be a matter for compensa¬ 
tion (j‘): and, as we have already seen, a vendor may, in due 
course of husbandry, cut coppice wood and get in crops, 
but in such a case the net profits will belong to the pur¬ 
chaser (y). 

And in a case lwtween vendor and purchaser the Court, it 
is conceived, would consider whether the trees destroyed 
were in fact, or might reasonably be considered, ornamental; 
and would not—as in cases between tenant for life and 
remaindermen — regard as ornamental, only trees which 
were planted or left for ornament (z). 

We (a) have already considered the relative lights of the 
vendor and purchaser in the several events of the estate 

(I) Rom v. Wataon, 11 H.L. Ca.672. and tide tupnH p. 247. 

(*) MayennU v. Fallon, 2 MoU. (z) See 2 MoiL 688 ; Marker v. 
688. Marker, 9 Ha. 1 ; and see WcbaCcr v. 

(a) 5. C. Donaldaon, 34 Beav. 641. 

(y) Poole v. SAcryold, 1 Cox. 273, (a) Suprd , p. 246, ft mq. 


Chap. X. 
Sect. 3. 


Section 4. 

Vendor in 
poMeesion, by 
altering pro¬ 
perty avoid* 
the contract. 

Material alte¬ 
ration of pro¬ 
perty by Ten¬ 
th* may arok 
contract. 


Felling orna¬ 
mental 
timber. 


Alterations in 
value of estate, 
or failure of 
oonrideiation. 
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increasing or diminishing in value, or of the failure of the 
consideration for, or subject-matter of, the oontract, before 
conveyance. 


Section 3. 

A■ to ent rj 
and poMQMkn 
bj railway 

coDpiom be¬ 
low comple¬ 
tion. 

At to entry 
and 

by railway 


Upon making 
deposit, and 
giving eecu- 
rity by bond. 


(5.) ^1* to entry and jK#Hc**iun by milicay cvmpank* 

before compel ion. 

By the clauses of the Lands Clauses Consolidation Act, 
1845, which relate to the entry upon lands by the promoters 
of the undertaking (b), it is, in effect, provided, that the pro¬ 
moters shall not, without the consent of the owners (that is, 
all persons having any interest, although not in posses- 
sion,) (r) and occupiers, enter upon any land (except for the 
purpose of making surveys and other similar purposes speci¬ 
fied in the Act.) until they have paid or deposited the pur¬ 
chase-money or compensation for the same. If, however, 
before the amount of purchase-money or compensation has 
been determined hv agreement, award, or a verdict, they are 
desirous of entering, they are enabled to do so, upon making 
such deposit and giving such lx>nd by way of security as arc 
specified in the 85th section of the H i 9 Viet, c- 18, as 
recently medified by the 80th section of the 30 & 31 Viet, 
c. 127. The valuation to be made by the surveyor appointed 
under the provisions of these Acts is to include the amount 
of all damage and injury, so far as capable of estimation (</); 
* the security must W for the value of all the land com¬ 
prised in the notice of purpliasc given by the promoters under 
the 18th section, although the proj>osed entry be upon only 
a part of such land ( r .); and should be in the very terms of 
the Statute (f ); and if the bond first given be informal, or 
insufficient, a second may l»e substituted for it (g). Before 


"(*) Sect 84 to 92. 

(rt Tnfft v. Birmingham, 4c. R* Of., 
3 Do C. K. k G. «8. 

<d)30A81 Viet. c. 127,«. 86. • 
Barker v. North SUifonUhirc R. 
0* * Dt- O. aa « ; l B. Cm. 401; 
% m d «• JMHpif. J'kiUip*, 5 iuu 
Ga MO , 9 Excb. 138; uA Dakin r. 
London and N. W. A Co^ 3 Dt Q. k 


a 414. 

(/) Founder ▼. Gemt Northern R. 
Co., 2 Pb. 330 ; 6fL Cm. 148 ; Long¬ 
horn t. Same, 1 Do U. A 8. 488 j 
WiOe jr v. Somtk Sartem R. Co., 1 M. 
AO.W; tBtiLCa ICO. 

iff) WiBiff Y, South Barter* A Co., 1 
M.4G.U. 
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tho recent Statute, no prior notice to the landowner of the Chap. x. 
intention of the promote™ to proceed under the 85th section - Scct ' 5> 
of the Lands Clauses Consolidation Act appears to have been 
necessary (A); but now, by the 30 & 31 Viet. c. 127 1 s. 3G, 
the company are bound to give to any party interested in, or 
entitled to sell and convey, the lands in question, and not 
consenting to the entry of the company, not less than seven 
days’ notice of their intention to apply to the Board of-Trade 
for the appointment of a surveyor (/): such a notice, how¬ 
ever, does not amount to a contract binding them to take the 
property (4). The entry and deposit may be made at any 
time before the expiration of the period allowed for com¬ 
pulsory purchase (/) ; but an entry subsequent to the recent 
Statute cannot U* made upoira previous valuation under the 
Lands Clauses Act (#n): nor an* the company justified in 
proceeding under the 85th section of that Act, unless there 
is an urgent necessity for immediate entry on the land (?j); 
and if they avail themselves of their powers under this and 
the following sections, they cannot also enforce specific per¬ 
formance of an mjrccment previously entered into with 
respect to the same lands («#); the service of a notice to treat 
and entry into possession under the 85th station, Wing 
regarded as an abandonment by the company of their rights 
under the contract It is conceived that if the company, 
having entered into a binding contract for the purchase of 
laud, afterwards put in force their compulsory powers with 
respect to the same laml,-the landowner may, at his option, 
cither enforce the contract, or allow the price to be deter¬ 
mined by a jury or by arbitration, as he may deem most to 
his advantage. 

Tho deposit is to remain as a security for the performance Application, 

^ Ac., of de- 

(k) BrUyts v. Wilts, Somerset, and 2<, L. J. N. S. Of. 4, Q. B. ; 15 Jur. p0 * dt * 

We# tuna A Jl Oo., 11 Jur. 315 ; 4 R. 970. 

Cm. 622. («) Fidd v. Carnarvon and Uan- 

(»*) Prior to the reoent Act, tbo beris R. Go., L. R 5 Eq. 190. 
appointmant rated with two jiutioea. (a) S. C. 

{k) Qritrmn v. Ckakirt Lina 1 (o) Bolford and Cambridjc R. Co. * 

ComniUtt, U R. 19 Eq. 83. ▼. Stanley, 32 L. J.Ch. 80 ; 2J. AH. 

(f) WortUy v. Soatk Devon R. Oo. 9 748. 
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of the bond, and is to be applied under the direction of the 
Court of Chancery (p); and it will not be paid to the com¬ 
pany without notice to the landowner, although the purchase 
may have been completed by agreement, and the purchase- 
money paid ( q ); and he is entitled to his costs of appear¬ 
ance (r) : he does not, however, seem to have any lien upon 
it for his costs payable by the promoters (#): nor can ho 
oppose its repayment to the company, if he have repudiated 
the proceedings of which the original deposit, &c., formed a 
part (0- 


It has been held that the making of a permanent tunnel 
through the soil without disturbing the surface, is an ei^try 
upon or user of the land within the h >th section of the Lands 
Clauses Consolidation Act (u); so also is throwing an arch 
over the land (./*). Placing waggons, rails, kc., on the land, 
with the consent of the tenant, has been held to be no 
cntiy (y); but if permanent injury is done, though the entry' 
is with the tenant’s consent, yet the owner may obtain an 
injunction (r). Where the entry was merely for surveying 
and setting out the line, and the company were no longer in 
possession, 4 he Court refused an injunction (#i). 


Where the land is in mortgage, the deposit and bond should 
be sufficient to cover all claims which the mortgagee may be 
entitled to enforce; and in one case where tiro company had 
notice that land was subject to a mortgage, not payable till a 
future day, and paid the purchase-money into Court upon tire 
ordinary valuation to the credit of the mortgagor, without 
communicating with the mortgagee, they were restrained 


■mr) B«t. 87. 

( 7 ) Fal parte South Walt» X Co., 6 
BaIL C*. 151. 

(r) 8*e ez part* Slovene, 2 Fh. 772; 
m bowevfr, Re Tottenham, dr. X. Co., 
14 W. K W. 

(m) Ex pmrtt Slovens, 2 Pb. 772; 16 

Sim. lf& •' •- 

Wb,2 Mac. k G. 857. 
(•) Mumtim v. Manchester and 


A/trinrkam R. Ce., b BaU. Ca 552; 1 
Exch. 728. 

(*) Se* PincHn V. BlarJnOaU X Co., 
1K.8J. 85. 

(y) Standuh r. Mayor, dr., of Liver¬ 
pool, 1 Dr*. 1. 

(i) Armstrong ▼. WaUrford and 
Limerick X. Co., 10 Ir. Eq. B. 50. 

(•) Peeke f. WOU, Bomenet, and 
Weymouth X Co., 5 Ha. 199. 
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from proceeding with their works, though not from retaining 
possession of the land (b ): so, in a recent case, where equi¬ 
table mortgagees were not formally served with notice of 
the inquiry to assess damages, and took no pail in it, and the 
amount of compensation awarded fell short of what was due 
on their security, it was held that they were in no way 
bound ; and that, in default of payment, they were entitled 
as against the company and the landowner to a conveyance 
of the land comprised in their security (c). 


But where a person claims under a title altogether adverse 
to that of the parties with whom the company have con¬ 
tracted, Equity will not interfere, at his suit, to restrain the 
company from committing waste («/); in such a case the 
adverse claimant should bring an action of trespass or 
ejectment. 


Any wilful entry by the promoters, without consent and 
Indore payment or deposit, is male the subject of a 10/. 
penalty : and the retention of jpossession after conviction in 
such penalty, renders them liable to a penalty of 25/. ycr 
dinn(e): but the penalties are not incurred # by an entry 
after payment or deposit made to or in favour of parties 
who were believed to bo, but were not, actually entitled (/). 
In case of an unlawful refusal by the landowners or occu¬ 
piers to give up possession or permit an entry, the promoters 
of the undertaking can claim the assistance of the sheriff (g): 
and a landowner who ha** by his silence and conduct en¬ 
couraged a company to carry on their works, upon the 
supposition that thoy were entitled to enter and tako the 
land in question, and who subsequently disputes the terms 


(6) Raulxn v. East and West India 
Docks R. Co., 12 Bear. 298 ; but see 
Williams v. S. Wales R Co., where 
do difficulty appears to have been felt 
as to the jurisdiction to restrain tho 
company from keeping possession. 

(c) Martin ▼. London , Chatham, and 
Dover R. Co., L. R 1 Ch. Ap. 601. 

(d) Webster v. South Eastern R. Co., 


1 Sim. N. R 272 ; and see Alston v. 
E. C. R. Co., 1 Jut. N. 8. 1009. 

(e) Sect. 89. See Hutchinson v. 
Manchester R. Co., 15 M. 4 W. 814 ; 
and Hutchinson v. East Lancashire R. 
Co n 3 Rail. Ca. 784. 

(/) See last note. 

(y) Sect. 91. 


Chap. X. 
Sect. 5. * 


Where land 
claimed under 
an advene 
tide. 


Penalty on 
.unlawful 
a-utry. 


Remedy 
against land- 
owner refus¬ 
ing posses¬ 
sion. 
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* gUtf* ^ contract, is not entitled to an interlocutory Injunction 

---to restrain them from so entering (A). Where a company, on 

a purchase, agreed with the landowner that, if they should 
require any additional land for the purposes of their railway, 
it should be sold to them at a stated price, it was hekf that 
they were authorized under the agreement to purchase 
additional land at any time within the statutory period for 
the completion of tho works, although their compulsory 
powers had expired (#). 


Whether oom- 
poUory power* 
can be exer* ’ 
deed after 
time limited 
for completion 
of work* ha* 
expired. 


In a recent case, where a railway company, after the 
compulsory powers of their original Act had expired, ob¬ 
tained another Act authorizing additional works, it was 
held that a notice to treat, given under the former Act, was 
not available for the taking of land subject to the compulsory 
powers of l*)th Acts (l). Ihit the decision in this case was 
mainly rested on the ground, that there was no evidence 
that the land proposed to U* taken was required for any 
specific purpose authorized by the former Act The Court, 
however, was inclined to lay it down as a general rule, Uiat 
where a railway company is limited in time for taking land 
by compulsion, and also for completing tlieir works, Uie 
compulsory powers of purchasing should cease on the 
expiration of the period limited for the completion of the 
works (/). 


Company after A company which has duly entered under the 85th section 

cannot 1* ejected by the landowner at the expiration of the 
‘ time limited by the special Act for the exercise of their 
* compulsory powers, although the amount of purchase-money 

remain unascertained, and the land be not conveyed (m): it 


<A> Orgndtalgk r. Alanckerter and 

BtmMdm it Co., 8 MjL k C. 784 ; 
1 E, Cas. 399 ; Smaine r. 0. W. A. 
OS 8 N.R 109,399; and tee cum 
flfted fat Danfcir« Ch. Pi. 4th Ed. 
► 1403 

(0 Rm*** 4. »d n a*., l. 

a3Ch.Ap.80fl. 


(k) SicktAond e. Norik Xu d m JL 

Co^ L. R 6 Eq. 862; ML L. AT 
Ch. Ap. 679. 

(0 Per Cairns. L.-0., LB.8CK 
Ap. 881. 

(m ) Iked. A migUad t, N. Buford, 
JLCo^ltJur. 944, Q. R j 16 Q. B. 
626; 20 L. J. 849; ffudton ▼. Letdt and 
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is for th 6 landowner to take the initiative under the GSth 
section in order to liave the amount ascertained (n). 


The owner of land of which a railway company has taken 
possession, whether under the 8.5th section or by agreement, 
has a lien upon the land for his unpaid purchase and com¬ 
pensation moneys, which the Court will enforce by sale, 
even though tho railway is actually made and ready for 
traffic (o): and the fact of a deposit and lmnd having been 
made and given under the 8.5th section does not prejudice 
his lien for the excess of the purchase and compensation 
moneys over the sum deposited (ji). 


Where a railway company purcluLsod land by agreement 
with the landowner and entered into possession, but after¬ 
wards leasesl the line which they constructed to another 
railway company, the vendor was held entitled, in a suit for 
specific performance against lmth comjwum-s, to a declaration 
of lien for his unpaid purchase-money, and to have it 
enforced by a sale ( 7 ), ami the appointment ad interim of a 
receiver (r). But the Court will not for the purpose of 
enforcing the lien restrain the company from nfhning trains 
over the land until the sale is made (*). , 


Where land is "taken l>y a railway company and tho 
purchase-money is ascertained by arbitration under the 


• 

Bradford R. Co., 10 Q. B. 790 ; MW 
ley v. & Devon R. Co., 20 L. J. ^Q. 13.) 
135 ; 17 Q- B. 840. 

(m) See Adorns v. Blackball R. Co., 
2 Bloc. A Q. 130 ; 6 IUiL Ca. 271. 

(o) Wing v. Tottenham and Jlamp- 
stead Jn. R. Co., L. It 3 Ch. Ap. 740; 
J ValUr ▼. Wart, ffadkam, and Bunt - 
ingford R. L. R 1 Eq. 195 ; 35 
Beav. 52. 

(p) WaUxr v. Ware, ffadkam, and 
Bunt ingford R Co., M suprtl. 

(q) 'Bishop qf Winchester v. Mid 
Hants R. Co., L. R 6 Eq. 17. 


(r) PdI t. XortkampUm & Banbury 
R. Co., L. It 2 Ch. Ap. 100 ; Cozens 
■v. Bognar R. Co., L. R 1 Ch. Ap. 594 ; 
and see cates cited in next note. 

(») Manns v. /. of Wight R Co., L. 
R 5 Ch. Ap. 414, reversing V.-C. 

James, L. R 3 Eq. 653 ; see also 
Lycett v. Stafford & Uttoxeter R. Co., 
13 Eq. 201. See however Sari St. 
Germans r. Crystal Palate R. Os* L. 
R 11 Eq. 508, where the oampany 
woe restrained from continuing in 
pOMMion. See further on this snb- 
jeet i afrit, Ch. XIV. sect 1. 


Chap. X. 
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• 

Lands Clauses Consolidation Act, 1845, the vendor is not 
entitled to a lien on the land sold for the costs of the arbi¬ 
tration payable to him by the company (#). 

Lands included in the company’s notice, but not actually 
taken or actually affected by the company, arc not within 
the 68th section, and the landowner's remedy is under tho 
preceding sections (u). 

(I) Eari Perrm v. Stnfurxl Jt (■) BarkimtXawv. Bimingkam, dr., 

ViUitter R. Co., L. R. 13 E«|. 524. R. Co. % 5 Exch. 475. 
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CHAPTER XI. 


Chap. XI. 


AS TO SEARCHES FOR AM) INQUIRIES RESPECTING INCUM¬ 
BRANCES. 


1. What inqui rirs xhould In* nnnlr, of vmilor* *nlicitor*; 
tnat of HnpjtOMetf inruhtl»'anrrr* l tnotlrix, aiul truant*. 

2. What *cinvhc* nhoafil hr mmlr for i iiriuhhraiorn,—law 
rrHjnuii in/ jinl/pm-iit/*, t ( r. 

9 . Tioir for mak'iin/ /oarc/iex ami iaqnirirx. 


H ). It has of late Im*coiiic a vary usual course, to iiB<|iiire of 
tin* vendor’s solicitors, (as jwirt of tin* general requisitions 
on the title,) whether they are a wan* of any judgment or 
other incumlirancc affecting the property, or of any other 
matter not noticed in the abstract and affecting the vendor’s 
ability to make a marketable title, subject oflly to the 
stipulations in the contract or conditions of sale; and occa¬ 
sionally whether the property is held under the title ab¬ 
stracted and under n© other title («#). Such an inquiry may 
often save much unclear expense; and a favourable reply 
not only odds to the security which the purchaser will 
derive from the searches of hi* own professional advisers, 
but will also remove Any doubt as to his right to be paid 
for the preparation of the conveyance, if such searches dis¬ 
close incumbrances which cannot be got in. The inquiry 
should specify any matter the existence of which is specially 


Section 1. 

What In 
qufHen should 
be uuult* of 
vendor's 
ci to re ; and**! 
supposed in¬ 
cumbrancer*, 
tnuitae*, and 
tenant/*. 

Inquiry a* to 
incumbrance*, 
should be 
made of ven¬ 
dor's solici¬ 
tor* ; 


apprehended: and when there is reason to* suspect the aadoftup- 
exWenoe of any particular incumbrances, an application f^ e , ^ cula 
should be made to the supposed incumbrancers: the motive 
for the application should, of course, be stated, and the 


(a) At to tho expediency of thin before the Regutmtlon Cocnmfoioa- 

Inquiry. *rc Mr. Chrfetie'* evidence eit, let Report. 

vm. I. 



CtoftXX. parties Applied to will be bound by thair replies (6); it does 

however, appear that a mortgagee need answer any 
inquiry- rejecting the particulars of his security, unless 
the applicaht is entitled and offers to redeem him (c). It 
is better to restrict the general' requisition to an inquiry 
whether the vendor is aware of any document, judgment, 
or charge affecting the title or the property, not noticed 
in the abstract, and which, if remaining unditcUmd, may 
prejudicially affect the purchaser; but the vendor’s solicitors, 
and, as a general but not universal rule, the vendor him¬ 
self, are bound to answer the inquiry even if unrestricted (</). 



An incumbrancer, it is said, ncoTl not voluntarily com¬ 
municate the existence of his claim to a person whom he 
knows to he about purchasing the estate (e): this, however, 
it is conceived, only holds g»xxl in cases where there is no 
reason to suppose that the vendor is about to commit the 
fraud of selling the estate as unincumliered: if, with know¬ 
ledge of such a fiaud being m progress, the incumbrancer 
were to conceal his claim, Eqi appears, would interfere 

to prevent bis setting up hi against the purchaser; 

and infano/, or coverture, \%umu be no qxcubc (/): A 
fortiori , would he be postponed in Equity, if a direct party 
to the fraud, or facilitating or encouraging its commission (</): 
and, inasmuch as no prudent person buys an equity of re¬ 
demption without communicating .with a known incum¬ 
brancer, it may be conjectured tiiat if a mortgagee, being 
aware that the purchase was stout to be concluded on a 


- certain day, and having received no inquiry from the pur¬ 


chaser on the subject of the charge, were to allow him to 


complete in ignorance of its existence, the Courts would be 


(t) JUriftm v. Rhoda, S Vtro. **4 j 
mrrmgt t. Hawkm, 4 De O. H. & G. 
lH, 4 Do G k Jo. M2; vidtm prd, 

* 

(4 8m t, BigmcU, t- Y. k 
o. act ML 

14 M rnm y.-a But 

Mm*W$ t p. SOI. 

S'Mod. N; m 


p. 97 S Mma* i. Neka, IS Bnr. 
401 

if) Bmmgi y. Fo+r, I Mod. Stj 
CUrtr. IS Vis. Air. 

SIS ; and M Mt Uak’i That*, 11 
4Ck.Ap.fitl, AaiaioMtoft 

<*. XV. 
a 1 

(r) f, mt***,! Aik. 49. 
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disposed, on dllght additional grounds, to treat such an camp. xi. 
incumbrancer as an accomplice of the vendor (A). -L_l_ 


If the interest about to be purchased be merely equitable, Eg*! 0 * 
inquiry as to incumbrances, should, as a matter of prudence, 
be made of the trustees, or other parties in whom the legal 
estate is vested; and, as a general rule, notice should be 
given to them of completion. Thus, notice to trustees for 
sale of an assignment of a share of the sale proceeds will 
give priority, even though the estate is unsold, and the time 
for selling has not arrived (i). The same precaution is not 
absolutely necessary w^erc the subject-matter of the pur¬ 
chase is an equitable interest in real estate, or in a chattel 
real (!); but a solicitor who acts with a view to his own, as. 
well as to his client's safety, will in this, as in every other 
doubtful case, use too much, rather than toe little, CAution. 


Trustees arc often unwilling to answer such questions, on LUttUtj of 
account of a case (!) where a trustee, who (through forget- 
fulness as he subsequently alleged) denied the existence of a 
charge of which he hail notice, was held liable to the pur- • 

chaser: it appears, however, that he iold the purchaser 


“ positively and distinctly ” (m) that the vendor was ahso- * 
lutely entitled, that he had “an undoubted right 1 ' to assign 
the property (•/#); and, probably, a more guarded reply, one, 
for instance, raerely^denying the present recollection of any 
notice, would not involve a trustee in similar liability. 


And, as notice of a tenancy is notice of the tenant’s inquiry of 
equities (o), it is a proper precaution, where the property is 
not in hand, to inquire of the occupying tenants as to the 


(A) Am! tec 8iitson ▼. FlHcker , 1 
CkB.92. 

(•) Lee r. HovUU, 2 K. A Jo. 501 ; 
Re Bwjken' TrosU,* H. A M. 89; 
FoeUrr.OmkereO.kCL A V. 458. And 
m to no*» tyrk, Ch. XV. .. 2. 
(A) 8m ohm dUd la la* note, and 
Jonee t. Jonee, 8 Bim. 500; WJlskire 
▼. Rabkite, 14 Sim. 78; WOmei ?. 
Pike, 5 Km 14 j Reefer t, IMm, 
2 K. A Jo. 103. 


(0 Bmrowee r. Loci, 10 Vm. 470; 
SLm t. Cromcker , 1 Do O. T. A J. 
518; Barry t. Otoekty, 2 J. A H. 1. 
(*)'10 V«. p. 478. 

(•) lb. p. 475. . . • 1 
(o) Bm Lord Eldon In Attorn, t. 
Antkony, 1 Mot. 282—284 ; Daniels . 
?. Doris*. 10 Vm. 249 | BoiUy r. 
Rit kanle en . 9 Hm 704; WUbrmkam ,. 
?. Ho mey, 18 Bm v. 200 ; Ooomdf r 
y. ArfUit, U B. 9 Ql Ap. 70, 04. # 

o o 2 



riu*chks roi» ixcruwuircw, *rr. • 

« 

extent and nature of their interest* (p). It wa* stated in 
former editions of thin work, that notice erf the tenancy was 
not necessarily notice of the tenant's equities, as tietween 
vendor awl purchaser. The point, however, was recently 
decided the other way by Lord Romilly (q), and his decision 
was subsequently followed in a case in the Common Pleas (&, 
but in a still later case (#) the Lords Justices, affirming the 
decision of Sir (Jeo Jessel, M.R, restored what is con¬ 
ceived to lie the true rule, »*ir, that the doctrine as to notice 
has reference merely to equities Utween the purchaser ami 
the tenant after the completion of the contract, and lias 
nothing to do with the rights and liabilities of \cndor and 
purchaser pending completion The oh\ious answer to tin* 
reasoning in Lord Romilh's judgment in the case bcfoie 
him al»o\e referred to is that it is not the duty of the 
tenant, ami it is the duty of the vendoi to inform tin 
purchaser what it is that he is aUmt to buy A description 
of property as “now' or late in the occtqiation of N R and 
othefu," has Iksui held not to affect the purchaser with 
notice that the tenants held on Icrm^s for lives at low 
rents ( t ) So, in .another case, where a shop w ith a flat 
roof was demised “as the same was late in the occupa¬ 
tion of H. C,” it was held that these wonls were inserted 
in the description, merely for the purpose of identifying tin 
property, and not of limiting the operation to the doed; and 
that they did not amount to a Aotico of a right to the 
occupation of the flat loof fit); but a purchaser buying 
the undivided share of a tenant in common in a house, 
which the purdiaser knows is occupied for business purposes 
by a firm in which the venddf is a partner, has notice that 


W t Jm. ( % <mr. by a 119. 

M v. M/M, h. TL 9 Kq. 
H i «t Mo /Vjiwjt v. H'atU, 3 D t 
a 4 flw. Ml ; 1 Xm. k G. 150; 

* WOr, t. /JNtff, 18 Bear. 20«, 
ft 1H«,W. 

(fl rump \ UWrr, LB.1C. r. 

• (t) Orballm r. Unit, I, R. 9 Ch. 


Ap. 447. 

(/) Bwglm v. Jonei, % De O. F. AJo. 
807. 

(v) Mmiyr ▼. Lawmtt, 1D*G. Jo. 
k R Ml; ditetniitnU X. Brno®, Tm J. ; 
nod me Folden y. BmUM, U R. I 
Q. B. 168, % erne of d*rfat. And me 
further on tbit tnbjeot, Ch. XV. t. ft, 
in/rd. 
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the house is partnership property, should such be the 
fact ( x ). 


Chap. XI. 
Scot 1. 


No inquiries need be made of a person who has recently Wberea 
held, but relinquished'possession of the property ( y ); if it is ^^ojgiven 
clear that there has been an intentional abandonment of up p«“«*rion. 
possession (j). 


It may often be prudent for a purchaser to inquire 
whether any undisclosed easement, such as a way of 
necessity or a right of drainage (n), exists over or through 
the property; such an easement may pass or be reserved by 
implication, without express words (/*); and the existence of 
such an easement where it is patent, and no inquiry has 
Won made respecting it, is no defence to a vendors auit for 
sj>ecific performance (r). 


as to 



So, too, it may sometimes Ik* well to inquire whether Astoundi* 
then* are any undisclosed covenants or conditions,restrictive \iveoorcn*nU. 
of the enjoyment of the property in the hands of the pur¬ 
chaser ((l). 


S«>. a prudent purchaser will inquire for the title deeds, a* to title 

and demand a satisfactory explanation, if any of them arc de<xU 

not forthcoming. His omission to make such an inquiry 

may perhaps fix lum with notice of an equitable mortgage 

by deposit (c). So a mere physical fact may, it seems, rhyweal fact 

may be notice 


•#* 

t*) OirmuUr v. RolUel, L. R. 9 C1l 
A p. 79 ; when the transaction wu a 
mortgage. 

(y) Miles v. Langley, 1 Rom. & M. 
39. 

(r) Hofu^et v. PowtU , 8 De O. M. A 
G. 57a 081. 

(а) And aee Hervey v. SmitM, 22 
Beav. 299, 8. C. on imrtion, 1 K. A Jo. 
389; caee of nadiaolooed smoke aaoa- 
ment, and ityfrd, Ch. XV. a 5. 

(б) I'vtrton ▼, Spencer, 7 Jar. 
N. 8. 1195 ; Vyer v. Carter, 1 H. A 
N. 918; Ewart v. Cochrane, 7 Jur. 


N. 8. 925 ; WatU y. Kelson, L. R. 6 
Ch. Ap. 106; cose of underground 
artificial waWroourae. 

(c) See Oldfield or Botclct T. Round, 
6 Ves. 508. 

(d) Sae Parker v. Whyte, 1 H. A M. 
167 ; Raison r. Pt ght, 18 W. R. 195 
Clemente r. WeOse, L. R. 1 Eq. 200 
Mortand v. Cook, L B. 8 Ej. 252 
Wilson y. Hart, L. K. 1 Ch. Ap. 463 
and see and consider Carter v. Winnmt, 

L. R. 9 Eq. 678. 

(«) 8ogd. 767, and oaaea therr 
died. 
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ipoiqat to m otto* of a charge aStoting the property; e.^, 
tyfP th© purchase of huid formpf}' port of a district lying 
toMfc the* level of the neighbouring see, the purchaser 
pas held to be affected with notice of a private deed, under 
which the owners of the land were liable to oontribate to 


the expense of keeping up a sea-wall (/): so, the purchaser 
of a house has been held to have notice of an agreement to 
grant a smoke-easement, from the mere fact of there being 
fourteen chimney-pots on the chimney stack, and only 
twelve flues in the house ( y ). 



(2.) What market should be made for incumbrances;—Law 

rtsjKding judymrnt*, dr. 

9 

A solicitor is said to lie liable to his client for any loss 
occasioned by his omission to make any one of the numerous 
searches, which may by possibility disclose matter affecting 
the title (A); unless, however, special circumstances render 
such a course expedient, it has not been usual for convey¬ 
ancing counsel, upon private purchases, to direct a search for 
more tlian judgments (i), crown debts and accountantships, 
Us jmulens, and annuities (although the search for these is 
now practically useless (A) ) ; and also a general search in the 
county register (if any), and in the Customary Court Rolls, 
(if the property is copyhold;) and it may bo doubted whether 
a solicitor would be liable for an omission which is sanc- 


ttr i pd by general practice. At any rate, it is conceived, 
that where the title is laid before counsel,Prbo advises a 


</) IfcW t. Cool, M « prd. 

{g) llcnrjf v. PmUk, 22 Boat. 299. 
(i) 1 Jml Oaav. 104; WmUm t. 
Port€r t VEL * B. 748 ; Me, u to n*g- 


14 C. B. 691. 

(i) And sow for wriU of o&ecuUue 
UiflW the Silt 84 Vk*. c. M. Jedg- 


,ri: 


• oovumI'i under tha 1 4 3 Vfct. o. 110, 
5 DoerL *, fr ey ntl j to be wgH 

peatig e it being oouttred doubtful wi 


b tWf M**k t. Ck m Mm *1 «•*** 
IT ; ',e«d gmtnStf aa to the Aot 
I# e ootkfev MBiMfag to. (*)V«fart 


-3 


(i) V*hrtiM 18 A It Vbk «. IB. 

iix K«*<yw., 


SEARCHES FOR INCUMBRANCES, ETC. 


455 


search for certain specified incumbrances, the solicitor need 
not nlakc a more extensive search, unless aware of some 


particular reason for so doing: bat if to his knowledge such 
reason exist, he is bound tat act upon it: e.g. t it has been 
said that he was bound to search the Insolvent Court, if he 
had reason to suspect that the vendor had been insolvent, or 
even if there was notice that he was or had been in em¬ 
barrassed circumstances (/): and the fact of the solicitor 
making inquiry on the point from a party whose known 
interest it was to deceive him, has been held to be an 
admission as against himself that an efficient search ought 
to have been made (>»). 


Chap. 

Sect. 


And on fftrehases of large estates, or even of agricultural Drainage 
land of moderate acreage, it is now prudent to search for Io “* 
drainage and land improvement loans (n). These incum¬ 
brances, where they exist, take priority of all other ch&iges; 
and, in more than one instance in the authors own ex¬ 
perience, an omission to make the search would have in¬ 
volved serious consequences. The expediency of making it 
is not, however, as generally known in the profession as it 
ought to be. 


The full list of searches is a formidable, almost a prohi¬ 
bitive, pne; comprising writs of execution, registered under 
23 & 24 Viet, and 27 k 28 Viet c. 112, judgments, crown 
debts (o), decrees, orders, and pemlcns, registered under 
the 1 & 2 Vict- c. 110, and 2 & 3 Viet. c. 11, and grants of 
annuity and rcntcharges registered under the 18 4: 19 Viet 
c. 15 (ji ); searches for recognizances, and for grants of life 


(I) By Eric, J., in Cooper v. Stephen- 
•on, M Jwr. 424; 21 L. J. Q. B. 292 ; 

a cm* of a mortgage. 

(*)&G 

(a) Sat 19 A 20 Vkt c. 9; 24 A 
26 Vkt c. 1S2, and 37 A 28 Viol, 
o. 114 ; sea alao 88 A 84 Viet C. 60. 

Searches at the Office el the Inolosure 
CommlaSooers, No.. 8, St Wi 
Square, and at the Land Registry 


Offioe, arc generally sufficient Sec 
further oo the subject, Der. Conr. 
3rd ed. rol. 2,pp. fW, * sag.; and see 
also the Mortgage Debe ntu re Act 
1866, 28 A 29 VI*. *7* 

(•) See now 28 A 29 Viet c 1^4, 
a 48; lands are not now bound by 
crown delts until execution has 

_J a--J a.. i 

MfUWij AXKl DWD TugliWmL 

{p) The place of search is tbs 
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A»d reateharges registered under the former Act* ( 7 ), 

----for adjudications in bankruptcy, and for deeds of composition 

or inspectofahip under the Bankruptcy Act, 1861 (r), ami 
abo the county registers (*), and manorial Court Rolls in 
the appropriate cases, and also in many cases for drainage 
and land improvement loans. 


Aa to 
ing fur jndg- 

mrnU- 

gmund law 


Of these searches, the most generally important is tliat 
for judgments, and writs of execution issued under them; 
and, although the necessity for making this search, or rather 
the risk of omitting to do so, has been greatly lessened by 
recent legislation, it is still necessary, in order clearly to 
understand the law on this important subject, to consider it 
briefly as it existed prior to the 1 «k 2 Viet 110, and then 
the alterations which have U*en introduced by that and 
later statute 


And here it may U* projier to <#l>s«»rvc, that as against 
purchasers or mortgagees who advance their money without 
^uasMon notice of subsisting judgments, the 1 4: 2 Viet c. 110, is 
l no ViCt rendered a dead letter by the sutiscijucnt Act of 2 fc 3 Viet. 

a 11 (t): up that, as respects such purchasers and mort¬ 
gagees, the I-aw as it existed before the passing of the 
former Act, is, with the above exception, alone important : 
nor do$s registration under that Act amount to notice ( n ); 
unless a search is actually made (.r) : at' the same time it is 


A* reapecta 

ptirchiwwn, 
Ac., without* 



inexpedient to rely upon any presumed want of notice (y), 
(especially where the same solicitor acts for both patties;) 


office of the Coart of Common Pie*#, 
HoH» Garden*, Serjeant'a Inn, Chan¬ 
cery Lane. 

(y) Place of acarch : the Iurolmwnt 
Offiee, Chancery Lane. 

(f) Place of eearch : Coart of Beak- 
mpauy, B ae tn ghmO Street. 

V) Plant of March for MshOeMi: 
Sell Yard, Platt Stmt 

Extended to judgme n t ! in the 
Palatinate Coarto, by 18 A ItVkt 

4.°-i<--. : ik • 

V (.) Set And cdAOder a A a Vkt 

a ll$ji #; oo heM fa BMnm*. t. 


II Wcerrf, 4 Da G. A 8. 562; lie*. 
irookr. Dlgth, 3 KL A B. 787 ; Urn 
v. Jnrl tom, 20 Bear. 535 ; where H 
wathekl th*t it waa not incumbent 
on the por chaaar to March the re- 
gMer. 

(*) Prod*- w. Otoper, 2 Dre. 1 ; 

affdL 1 Jnr. N. 8. 149. 

(jr) For fthk, among other r eaaon n , 
tix : that if Judgmental exfct, and are 
di mme d by a —hpn whmr upon a 
mala, It may be tie poo rfM e to rnUafy 
htan of the original vent of notlM. 
Prter v. /feme, 4 Dc 0. M. A 0. 495. 
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and the propriety of a search by an intended purchaser or Chap. XI. 
mortgagee, may, practically, be considered chiefly with re-* _ Se ^L 2 ! _ 
ference to the extended effect of judgments under the new Jjpr^icIT 

law. 


Upon an elegit, under the old law, the judgment creditor 
might take in execution a moiety, (or under two judgments —what the/* 
of the same term an entirety (z ),) of the following property 
of his debtor (<r): viz., freeholds, land held in ancient 
demesne, rents-charge, estates granted by the Crown for the * moiety of & 
maintenance of dignities, impropriate tithes, and terms for ’ " 

years, including (perhaps), leasts of copyholds granted by 
licence of the lord, or under a special custom; and this, 
whether the same respectively were held in severalty, 
coparcenary, or in common; and although they were ac¬ 
quired sulwcqncntly to the judgment (/>). 


The right affected inversions, estates held by a lmsliand reversions; 
during coverture or by the curtesy, estates tail during the 
life o! tenant in tail, and estates held in joint-tenancy during 
the life of the joint-tenant. 


And, as to terms for years, either the moiety might be u,nM for 
extended upon a single writ, or the entirety might be sold 
as part*>f the debtor’s chattels. 


And under the 10th section of the Statute of Frauds, the lands held in 
sheriff is empowered to deliver execution of all such lands, debtor. 
fcc., as any person or persons should Ik* seised or possessed 
of, in trust for the debtor, like as if the debtor had been 
wined of such lands, &c., of such estate as they be seised for 
hi in at the time of execution sued. This provision has been 
held not to affect trusts of terms for years (<•), or equities of 


(i) Att.Gtn. v. Andrew, Hard. 23 ; (6) Brace v . Duckcm of Marlborough, 

Doe v. Creed, thing. 827; (case of 2 P. Wmi. 481, 482. 
entirety Uken by tiro creditors on (r) Prid. J. 15 ; SroU v. SckuUy, 
write tested the same day and term). 8 Enel, 407 ; nor would sutli a trust 
(is) Prid. on J. 7, 6, 8. be taken usajt fa., ib,; and too the % 
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tat 


redemption (<T), or eny equitable estate in which the debtor 
not the sole beneficial interest («); or orates which, 
although held in trust for the debtor at the date of the 
judgment, are aliened prior to execution (/). 


What they did But advowBons in gross, glebe, renta-aeck, and eopy- 

I 04 holds (j/) (except, perhaps, as respects leases thereof), were 

not extendible under the old law; nor were the lands of a 
tenant in tail, or joint-tenant, so extendible, except for his 
life (A). 

And it seems doubtful whether the exemption of copyholds 
extended to customary freeholds (t). 


Nor, as against purchasers (A), was a term for years bound, 
until the writ was delivered to the sheriff (/): nor did the 
writ bind after it ha* l been returned without a sale (m). 


Docketing 

:E?“" 


And in order that a judgment might be binding as against 
purchasers, or mortgagees, it had, unless it were a Palatinate 
judgment, to be docketed under the Acts of William and 
Mary (w); a very slight omission in the prescribed formalities 
as to docketing rendered the judgment void (o); but an old 
undocketcd judgment, if duly registered under the 1 & 2 
Viet Cs 110, became valid under 2 & 3 Viet c. 11, s. 5, against 


. fcuui t cm* of Padnick r. Dike of 
jWewautU, 18 W. R. 8 ; but a» 
to attendant tenns, Dot r. Erant, 1 (*ro. 
k M. 480; ud tee Doer. Creenkiff, 
4 B. a Aid. 684. 

(«0 Bvrdon v. Kennedy, 3 Aik. 
789 ; LyeUr r. DoOnnd, 1 Von. J. 481. 
(e) Bee Doe r. GrtenW, 4 B: k 
884; Heiris ▼. Booker, 4 Bing. 
M; Fertkr.Dekeqf Norfolk, 4 UtAd. 

|08; UeUm r. Day, 10 Ski. 48. 

* (/) Hwete, Ooim, Com. R. 215; 
Bmfrit ». JS*i, 4 Bta* 8*3, *«, 

. JfeMr, M BmUdixp Co., s 41k. 

<jh *~**Hk 

I 


(A) Prid. on J. 8. 

(i) See Saiv. on Copyholds, 5th 
ed. p. 415; Mann. Kxch. Pract Be- 
venue Branch. 2nd ed. 42, 850, 858, 
859,350 ; 8 Maa. 4 B. 882,888. 

(k) Sod alitor, m again* the 
debtor’s personal repreeentatfvee ; 
BanJcen r. Harwood, 5 Ha 215. 

(/) PAL on J. 18 ; Msa v. 
Kennedy, 8 Afck. 780 > Cbastoa v. 
Mnddew, % Sim. ifl 
(») VKUan* t. Omddock, 4 8faa. 
Ill 

(a) 4 A i WBL A M. a 20 ; Made 
perpetael by 7 a 8 WBL HI. c. 04. 

(e) v. Pimm*: l ** O. 

ML a O. 747 1 20 L. J. K. a 810. 
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purchasers and mortgagees without notice, to the extent 
which a judgment, duly docketed under the old law, would 
have had against them (p). By the 4&5 William and Mary, 
c. 20, no undocketed judgment was to have any preference 
against heirs, executors, or administrators in the administra¬ 
tion of assets. The 1 & 2 Viet c. 110, did not contain any 
similar provision; and the result of closing the docket under 
the 2 & 8 Viet c. 11, was to revive the law as it existed prior 
to the Statute of William and Mary; thus making an 
executor liable for a devastavit, if he paid a simple contract 
debt before a judgment debt, even though he had no actual 
notice of the latter (q) ; but this omission has been supplied 
by a recent Statute (r). 

Where the judgment was intended to affect land in a 
Register County, it had to be entered in the local register; 
and the priorities of several judgments inter «c depended 
upon the order of their registration (#); so that a judgment 
registered in the Common Pleas, but not in the Local Register, 
was postponed to a subsequent judgment which was first 
entered in the local register (t). 

The omission to docket or register, was,however, immaterial 
in Equity, if a purchaser or mortgagee advanced his money 
with actual notice, (either to himself or his agent,) of the 
judgment*(it). In a case already referred to, where an estate 
Was conveyed “subject to the charges and incumbrances 
affecting the same,” a judgment against the vendor, in 
docketing which the “ number roll ” had not been entered, 
was held not to affect the land: but tho decision rested 
entirely on the question whether the requisitions of the 

Ip) DottaUr, Reect, 11 Jar. N. S. A H. 685 ; 3 De Q. F. A J. 818; 
764. ? <Vm ▼. Flooia 10 Jar. N. 8. 607; 

(q) PulUr v. /?«&*•», 26 Bmv. 600. 88 Boot. 666. 

(r) 28 k 24 Vfat c. 88, m. 3 k 4. ' * ( t ) 8eeifyto v.Lumley, 4 E. k B. 

(«) Prid. on J. 47, 46 ; see Joknm* *274 ; Nem Hood, 38 Beev. 666. 

v. BMtwatik, 1 Bim. H. R. 106 ; • <•) Prid. on J. 51; Art* y. E«H 

Wtttbrook* ▼. Bljfikt, 8 El. A B. 787 ; o/ArfOi***, 16 Vo* 419; no Cock- 
J/*gAa r. tumUjf, 8 Ol R. 242; 4 . burnt v. WrifAi, 6 Ir. Bq. R. 1; Beg. 
20. A B.274; Bottom*, JT«elf,lJo. 521. # . 
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GU|k XX . Statute had been complied with; and it does not appear that 
-- the purchaser had examined the docket-book (x). 



And Equity would assist a judgment creditor to the partial 
equitable interest of his debtor, in those cases in which he 
would have been entitled to execution under the Statute of 
Frauds in case the debtor had owned the entire beneficial 


interest (y); but he was obliged to sue out an elegit before 
filing his bill (r). So, first suing out execution under & JL fit., 
he could obtain relief in Equity against the debtor’s equitable 
interest in a terra for yearn (/#). 


Judgment bow The 
affected by 

bankruptcy, ruptcy, unless execution had been sued be foie the issuing 
of the fiat or commission (&); but the bankruptcy of the 
vendor after conveyance, was no protection to a purchaser 
against prior judgments (c). If, however, the vendor liccamc 
bankrupt l»efore conveyance, the judgments were held 
to be inoperative as against a purchaser from the assig¬ 
nees (*Z). 


judgment creditor acquired no preference in bank- 


Under the Under the Bankruptcy Act, 18C11 (r), any execution or 
recent Act attachment against the land of the lank nipt, executed in 

good faitli before the date of the older of adjudication, if the 
person, on whose account such execution or attachment was 
issued, had not, at the time of the same being so executed by 


(x) Brandling v. Plummer, 8 De G. 
M. A G. 747. 

(y) Prid. on J. 25. 

(x) NeaU r. Dife of Mariboroagk, 
8 MyL A C. 407 ; Smith v. Unr* 1 
CoiL 705 ; S. C. t 10 Ha. 30 ; Godfrey 
T. Tucker ,33 Beav. 280. 

(a) See Gort v. Bovoer, 1 Jur. N. 8. 
302 ; Longhorn* v. HoAand, 2 Jur. 

K 8.873. 

(5) Qrletnr v. Fletcher, 1 P. Wma. 
737 i IMand T. Anon, 1 P. Wm 
t2,6*ptr vi Pish, 2 Vm. A B. 145; 
BePmrj+ tVn. tW. 170; Sharpe 

« a~. iv. 

o. !*,«• 108 j .but ■« 


Viet. c. 106, k. 184 ; whkb auctaou 
was not repealed by 24 A 25 Viet 
c. 134 ; tee Schedule G. Hutton v. 
Coojxr, 2 Pr. It 104; 0 Exch. 159 ; 
Ezparte Boyle, 3 1>« G. M. A G.516; 
and coo Coote on Mortgagee, 3rd ed. 
08. See, too, Ilolmet r. TuUon, 24 
L. J. N. R 346 ; Sng. 539 ; and aee 
now 32 A 33 Vkt. c. 71, a 96. 

(c) Baldwin v. Belcher, 1 J. A L. 
18, 25 ; aliter, ae regards a mortgagee; 
w WiOock r. Ztarpaa, Ir. Ck B. 89; 
White t. Naffer, 4 Pro. AW. 297. 

* (d) Sharpe v. Boakde, 2 Ra 192. 

(e)82AWVfeto.71,i W. 


12 A 13 
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seizure, notice of any act of bankruptcy committed by the chip. xi. 
bankrupt, and available against him, is to be valid, notwith- __ 
standing any prior act of bankruptcy; and there is a similar 
provision as respects any execution or attachment against 
the goods of the bankrupt. 


It followed from what lias been above stated, that a pur- Purohner 
chaser who, before execution sued (/), got in an outstanding 
legal estate, (even a mere satisfied term,) or procured adecla- ite¬ 
ration of trust in his favour by the trustee, or who, (as in the 
case of a mortgagee purchasing the equity of redemption,) 
was himself seised or possessed of the legal estate, was pro¬ 
tected from judgments of which he hail no notice (y) at the 
time of his purchase : but, of coume, where the outstanding 
estate was less than the fee simple, it was no protection 
against sulwisting judgments of a date prior to its creation; 
and the want of notice was essential in Equity. 


Rut the exercise of a power of appointment defeated a Puichaacr 
judgment entered up sul»scqiiently to the citation of the l^Sntaient. 0 ^ 
power; and notice in this case was immaterial (//), for the 
judgment only affected the estate limited until am^in default notwith- 
of appointment. 


Htanding 
notice. 


A judgment entered up against the vendor, subsequently Effect of ju.lg- 
to the contract but Wore conveyance, was immaterial in Strict" 
Equity (/), except that it formed a lien upon such part (if 
any) of the purchase-money as remained unpaid (I ); and an 
ejectment agaiast a purchaser in possession by a creditor 
who had sued Cut an e legit on such a judgment, would be 
restrained by injunction (/): so, also, a trust for sale was not 
affected by subsequent judgments against any party upon 

(/) 8ug. 53a (*) See Lot It v. LyttUy, 4 Sim. 70, 

(«y) TnntUUt v. IVnpptt, 3 Sim. 286, 75 | Sug. 519. 

299 ; OrtmoUd r. Manham, 2 Oh. C. (1) Prid. on J. 21 ; Forik v. Duht 
170. of Norfolk^A &Udri. 505 ; bm ia to 

(A) 8 Sim. 300 ; Eaton ▼. 8anxUr % Bankruptcy, ca*e« cited m/r J, n. (5). 

0 Sim. 517; SkteUt y. Umrl* 3 (I) Brunion y. AW*, 14 L. J. 

MyL It (J. 12; wbato an Indemnity N. 8. Ch. 8. 
wiw Ukcn against the judgment. 



ssAtoan nm nrcmnatAMewi, sir. 





whom floefe trust ns binding" 1 , nor, if the trustee had power 
to give i^qaipta, were the judgment creditors necessary parties 
to the conveyance (m): nor was it material that the sale was 
not by the trustees, but by the Court (n): and the same, it 
is conceived, is the rule under the new law. Even a volun¬ 
tary settlement in favour of third parties is unaffected by a 
subsequent judgment against the settlor (o): but a bare 
voluntary trust for sale, when merely equivalent to an 
authority to sell, for the settlor’s own benefit, would, it is 
apprehended, be subject to judgments entered up against 
him, prior to a binding contract being entered into by the 


trustee. 


Extended 

open 

tioo at judg¬ 
ment* coder 
1 ft 2 Vici. 
c. 110 . 


By the lltli section of the 1 & 2 Viet. c. 110, (as modified 
by the 2 and 3 Viet c. 11. and 3 i: 4 Viet c 82.) a judgment, 
duly registered, entitles the creditor to take in execution,— 
except as against purchasers, mortgagees, or creditors (j ») who 
liec&mc such before the first day of October, 1838, and also 
purchasers and mortgagees without notice (q),—an entirety 
of 11 all such lands, tenements, rectories, tithes, rents, and 
hereditaments, including lands and hereditaments of copy- 
hold or customary tenure, as the person against whom 
execution is so sued, oi any person in trust for him, shall 
have been seised, or possessed of, at the time of entering 
up (r) the said judgment, or at any time afterwards; or over 
which such person shall, at the time of entering up such 
judgment or at any time afterwards, have any disposing 


(a) Lod'je r. Lyseky, 4 Sin. 70; 
and see Footer r. BUchtone, \ Mjl. 

ft K. 807 ; Browner. Cartndui, 1 J. 
ft L. <508, 628, H *$.; BoUnmm r. 
Hedger, l* Jnr.848, V.-C. E. 

, (•) Alexander r. Onaijr, 1 J. AT* 
' 871 

(o) Bemoan r. lord Oxford, * Jnr. 
K£lMf 6VnQ.7d.kQ. 607. 

(pf\*tek mmn to Indute ampte 
l In rt Perrin. , 2 

Drt. AH- U7i •teifeda'Mc. 

o» *• 

t k. a 1 »ii. —j a- 

• f * 


tfajgnkh In rt Perrin. 
(tfl&SVlotl.ll.a.fi. 

(r) That k, the day oa wtysh 
judgment Is fetgfoaHy tfgnsd In tbe 
M as te r*! book, not tbs day on 
wbtektiartfl U nutted in and tbe 


h«ar«Mi i* adHOOfd; ud 
U»k, iMfcmgi. d» a+fimi mtrj la 

tiw Matter** to* to - Wto a qateB r 


ot amt,: Man. 

A.G. ttl) JMMKAnl JmmUm 
M. Oa, If ** W. U»t bat a*a 
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power, which he mighty without the assent of any other Ob*, xi. 
person, exeroiae for hi* own benefit.” - 

And by the 13th section of the 1 & 2 Viet. c. 110, (as 
modified by the same Acts,) a registered judgment is, (except ration of j«dg. 
as against purchasers or mortgagees without notice, or pur- rS^Vtot. 
chasors, mortgagees, or creditors, who became such before a no * 

1st October, 1838,) made to operate as a charge upon all 
lands, tenements, rectories, advowsons, tithes, rents, apd 
hereditaments («) (including lands and hereditaments of 
copyhold or customary tenure) of or to which such person 
shall at the time of entering up such judgment, or at any 
time afterwards, be seised, possessed, or entitled for any 
estate or interest whatever, at Law or in Equity, whether 
in possession, reversion, remainder, or expectancy, or over 
which such person shall at the time of entering up such 
judgment or at any time afterwards, have any dispasing 
power which he might without the assent of any other 
person exercise for his own benefit ((); and is to be binding 
as against the person against whom judgment shall be so 
entered up, and against all persons claiming under him after 
such judgment; and is also to be binding as against the 
issue of his body and all other persons whom he might, 
without the assent of any other person, cut off and debar 
from any remainder, reversion, or other interest in or out of 
any of the said lftnds, tenements, rectories, advowsons, 
tithes, rents, and hereditaments: and every judgment 
creditor is to have such and the same remedies in a Court of 
Equity against the hereditaments so charged by virtue of 
the Act, or any part thereof, as he would be entitled to in 
case the person against whom such judgment shall have 
been so entered up had power to charge the same here¬ 
ditaments, and had, by writing under his hand, agreed' to 
charge the same, with the amount of such judgment debt 
and interest thereon: Provided that no judgment creditor 
shall be entitled to proceed in Equity to obtain the benefit 

(#) Ai to ktmbokk tahf WtoM <0 WUch wohniaa a power of to* 
la thU Motion, mo Arison v. Holme*, tamanta17 appointment, • tmUo. ‘ * 

1J.&E MO, 044. 
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C2m*. XI. 
8 «U 


of such charge until after the expiration of ono year from 
the time of .entering up such judgment (h). This proviso 
doefc not render it necessary tliat a year sliall liave elapsed 
since registration (x). 


under the 03 & the 23 & 24 Viet c. 38, after reciting that it was 

24 Viet. c. as. desirable to place freehold, copyhold, and customary estates 
on the same footing with leasehold estates, in respect of 
judgments, statutes, and recognizances, as Against purcliasers 
and mortgage***, and also to enable purchasers and mort¬ 
gagees of estates, whether freehold, copyhold, or customary, 
or leasehold, to ascertain when execution has issued on any 
judgment, statute, or recognizance, and to protect them from 
delay in the execution of the writ, it was enacted, that no 
judgment, statute, or recognizance, to Is* entered up, aftei 
the passing of the Act, should affect any land of whatever 
tenure, as to a 1m nut title purehaser for vahiahle considem- 
tion, or a mortgagee, (whether such purchaser or mortgagee 
had notice or not of any such judgment, statute, or recog¬ 
nizance*,) unless a writ, or other due process of execution 
of such judgment, &c, should have lieen registered as therein 
mentioned#diefore tin* execution of the conveyance or mort¬ 
gage to him, and the payment of the purchase or mortgage 
money hy him; hut it was provided tliat no judgment or 
Writ of execution, although duly registered, should affect 
any land as to a Innul purchaser or mortgagee, unless 
such execution should l>e put in force within three calendar 
months from the time when it was registered. The Act 
also established a register for writs of execution, and pre- 
scrilied a new mode of registration, viz., in the name of the 
execution creditor; thus rendering a double search neces- 
. sary (y). The Act also restored to heirs, executors, and 
administrators, in the administration of their ancestors’, 
testators’, and intestates’ effects, that protection against un¬ 
registered judgments which was inadvertently taken from 

(if) ft* M Uk ». l Call 70A <*) **•* *• Bol 9m mow 27 ft 28 

- («) U.r4 ie. A Co. v. Mm- VI*. *11**1. 

M** 16 flekr. 148. 



SEARCHES FOR INCUMBRANCES, ETC. 


405 


them by the closing of the docket under the 2 & 3 Viet, 
c. 11 .(*); Rod provided for the re-registration, as against 
them, of judgments every five years (a). 

By the 27 & 28 Viet. c. 112, after reciting that it was 
desirable to assimilate the law affecting freehold, copyhold, 
and leasehold estates, to that affecting purely personal 
estates, in respect of future judgments, statutes, and re<jog- 
nizances, it was enacted, that no judgment, statute, or 
i-ecognizance, to be entered up after the passing of the Act, 
should affect any land of whatever tenure, until such land 
should have l»een actually delivered in execution by virtue 
of a writ of eleyit or other lawful authority, in pursuance 
of sftch judgment, statute, or recognizance; and the 3rd 
section provides for registration in the manner prescribed 
by the 23 & 24 Viet c. 38, (save only that it is to be in the 
debtor’s and not the creditor m name;) and dispenses with 
prior or other registration of the judgment, statute, or re¬ 
cognizance; and under the 4th section the judgment creditor, 
having complied with the requisitions of the Statute, can 
apply to the Court of Chancery for ft summary jp-der for 
sale (b). 

It is beyond the scope of this treatise to attempt an 
exhaustive inquiry ipto the law upon this intricate subject; 
and, in the following remarks, it is proposed briefly to con¬ 
sider, 1 st, what are judgments within the meaning of the 
recent Acta; 2ndly, what property of the debtor the}' affect; 
3rdly, what are the present remedies of the judgment 
creditor; and 4thiy, how far the recent statutory provisions 
affect the law of vendor and purchaser. 

# 

And, first, what are judgments within the recent Acts:— 

By the 18th section of 1 & 2 Viet. p. 110 , decrees and 

• • 

/ 0 

<:) Bed. 3; and tee PulUr r. Rtd- and 73 & 19 Vfct c. 15. 
man, 26 Bear. 600, and tuprd, p. 469. (*) Vide infrd. 

(a) Sect. 4; aqd eee 2 ft 3 Viet. c. 11, 


Chap. XI. 
Sect 2. 


Judgment* 
under the 27 & 
58 Viet, c.112. 


i 


Certain de¬ 
crees and 


voi.. I. 


H M 
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Judgment* of 
inferior Court* 
mej be re¬ 
move*!. 


Decree* end 
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order* of Courts of Equity, and all rule* of Court* of 
Common Law, and all orders of the Lord Chancellor, or of 
the Court of Review (while it existed) in matters of bank¬ 
ruptcy, and all orders of the Lord Chancellor in matters of 
lunacy, whereby any sum of money, or any cost*, charges, 
or expenses, shall l»e payable to any person, are to have the 
effect of judgment* Ami by the 22nd section, ju«lgmonts, 
&C., of certain inferior Courts of record may Is? removed 
into the Hiijiei ior ('ourts; and Are there to 1 h? registered; 
and thereupon are to liecoine binding as judgment* of snob 
superior Court* (••): and by the IU & 14 Viet. c. 4.*), s. 24, 
the pn»visions of the I 2 Viet. c. 110, as to docreos and 
orders in Equity, are made applicable to decrees and orders 
of the Palatine Court of Lancaster; hut lieforc the latter 
can affect any land as against purchasers, mortgagees, or 
creditors, full particulars of the cause or matter, and of tin* 
decree or onler made therein, are to Is* left with the pro- 
thonotary of the Court of Common Pleas at Lancaster, and 
entered by him in a Imok kept for the purpose. 

But, in onler to bring a decree or onler of a Court of 
Equity within the I k i Viet. e. 110 , it must Ik* one 
“ whereby any sum of money, or any costs, charges, or ex¬ 
penses, shall Is? payable to any person.” Than, a decree for 
an account, and for payment of what shall Ikj found due 
thereon, <loes not entitle the person in whose favour it is 
made to obtain a charging onler, pending the taking of the 
account {•!) ; so, where a decree was obtained against an 
executor for payment of a certain sum to his testator's 
estate, with which lie was to Ik? changed in taking the 
accounts in a pending administration suit, it was held that it 
did not constitute a judgment debt (c); so, a decree directing 
]>ayment to the credit of a cause, is not within the Aat (/); 
so a decree directing payment of costs is not a charge upon 
^ * 

(r) 18 k 19 Viet c. 15, *. 7. 230. 

(</) (Udwi* v. Holt, 2 Jtir. N. 8. (/) Ward v. 8ka*r*kaft, 1 Dr. ft H. 

01* ; <li*Uiyi*h Dulm of Hrttufori v. 209, 272. But mo (Ml* v. PSh. 0 
1 U Ojk 8. 321. Jnr. 405. 

(r) Gtrurr v. 4 Jiff. N. 8. 
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J * • 

land, until the costs havo been taxed, and the decree regia- Chap. XL 
tered (g) ; and a certificate of the chief clerk, finding money — 2 ‘ 
due, is not an M order for payment ” (A): so, the person who 
Hooks to enforce as a charge on land a rule of a Court of 
Common Law directing payment of money, must be the 
person to whom the money is payable under the rule (i). 


It has lieen held, on the construction of the 25th section Oni«™ of Pro¬ 
of the 20 & 21 Viet. c. 77, that an order of the Court of b *K Court ; 

. of rhvorce 

Probate docs not, merely by lieing registered, constitute a Court; 

valid charge on land, which can l»e enforced in Equity (A); 
but in a later case, on the analogous section in the Divorce 
Act, (20 & 21 Viet. c. 85, s. 52,) where a decree in a divorce 
suit was registered under the 1 & 2 Viet. c. 110, the Court 
of Common Pleas refused the husl^and s application to have 
the entry expunged, leaving him to his remedy (if any) in 
Equity (/). A judgment of a County Court, constitutes! 
under the 0 & 10 Vict^c. 05, does not fall within the 22nd 
section of the 1 & 2 Viet. c. 110 (in). lender the Bankruptcy oj Bankruptcy 
Act, ISO I, (24 & 25 Viet. c. 184.) costs might be awarded CourtH ’ 
which were male recoverable in the same manner as costs 
awarded, by rule of any of the superior Courts at West¬ 
minster: and under the Act of 1861) there is a similar rule 


as to costs awarded by the London Bankruptcy Court (ti). 
The provisions as to registration contained in the 23 & 24 
Viet. c. 38, were by 9 the Act of 1861 made applicable to an 
order of the Court of Bankruptcy directing payment of 
cost* (o). By the 24 & 25 Viet. c. It), s. 15, decrees and orders 


of the Court of Admiralty, for payment of money, arc to 


have the effect of judgments; and the persons, to whom the 


(*/) Nortkdift v. Warburton , 10 

W. K.JS35. 

(A) Lord Afanifitld v. OyU, 5 Jur. 

X. 8. 419. And see Shaw v. AVofc, 
•20 Boav. 157 ; 6 H. L. Ca. 581. 

(i) Crowther v. Crowiher, 2 Jur. 
N. S. 274. 

(k) Pratt v. BuU, 4 GUT. 117 ;• 32 
Ii. J. C-h. 21 ; affd. ib. 144. 

(l) Ex fwWc Hof<Un t 9 Jur. N. 8. 


048 ; 13 (•. B. N. S. 641. 

(m) Morrton v. Halt, 1 Jur. N. S. 
215; 10 Excb. 707. Smm t# County 
Court Orden, Beniuit v. Powtll, 3 
Drew. 326. 

(a) See General Boles under the 
32 k 83 Viot c. 71, a 18«| eee alim 
a 187. * 

(o) 24 & 25 Viot, c. 134, a 213. 


n h 2 
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money is directed to be paid, are to bare the Common Lam* 
rights of judgment creditors. 



By the 5th section of the 23 & 24 Viet c. 38, and by the 
2nd section of the 27 & 28 Viet c. 112, the term “judgment,” 
in each of those Statutes, is to include registered decrees, 
orders of Courts of Equity and Bankruptcy, and other orders 
having the operation of a judgment The term is not 
expi**&ly limited to such decrees or orders as direct the 
payment of money, or costs, charges, and expenses; but 
there can be but little doubt that such restrictive construc¬ 
tion is the correct one. 


Secondly, as to what property of the debtor is affected by 
judgments under the new law 

# 

\vjagroperty Under the provisions of the 1 & 2 Viet. c. 110, and the 
under the new succeeding Statutes, a creditor may now, (except as against 

purchasers and mortgagees prior to <he 1st October, 1838 , 
* and purchasers and mortgagees without notice,) take under 
an ekgit the entirety (instead of a mere moiety) of the 
debtor’s property: and this right extends to copyholds, 
estates ovcq which the debtor has only a general power of 
appointment, and leasehold estates; upon all of which the 

Jodgmeat no 

in a term of yearn is merely equitable, it is subject to the 
legal as well as the equitable remedy (/>). Where the 
> property is of such a nature that it cannot be taken in 
execution, as, t.g. % an advowson, an estate in remainder, a 
reversionary, interest, or an equity of redemption, the judg¬ 
ment, or the writ of execution, prior to the 27 & 28 Viet, 
c. 112 , operated as an immediate charge upon the estate, 
instead of being, as formerly, a mere general lien ( 7 ); but 
"under that Statute, actual delivery in execution is* now 
necessary to create a charge (r). . 

(f)'mi H 5*4 ; 1 Dm. t W. (<?) 8m 1 k 2 Viet c. 11% a- IS ; 
182; Goi+f. B*r m , 1 8m. k O. 1, Q*n t. Berner, and HWfci v. Jfarm, 
M BM Coot* on Morijagca, 3rd ad. M mprd. 

„ y. Mnrrit, 10 Jar. 4 (r) A* to wk*4 fa a delirecy ip axe- 

N. & 741. cation of an aqaHaWt intern*, w 


immediate 



judgment can operate: ami it is said, that where the interest 
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It is also observable, that the estate of a joint-tenant is Chap. xi. 
extendible as against the jus acorsccndi of .a surviving . 8ect ** 
joint-tenant, and not, as fonnerly, merely for the life of the 
debtor. 


It also soeins probable that the judgment creditor of a of tenant in 
tenant in tail, (where there is a protector,) can take the land 
in execution as against the issue in tail; and that tile judg¬ 
ment creditor of a tenant in tail, (where theiv is no pro¬ 
tector,) can take the land in execution, not only as against 
the issue in tail but also as against remaindermen; and 
theiv can l»c no doubt as to the rights, in Equity, of a judg¬ 
ment creditor of a tenant in tail. Where a judgment creditor 
tiled a bill to realise his charge against a tenant in tail in 
possession, the latter was ordered to execute a disentailing 
deed (*). 

It also seems probable that the joint donee of a power of Joint power— 
appointment, who is entitled to any estate or interest in Jlow 
default of appointment, cannot, by concurring in an exercise 
of the power, defeat the lien of his judgment creditor upon 
•such estate or interest; as to do so would be to derogate from 
what is by the Statute made equivalent to his own personal 
assurance. 


In Ifni',-!* v. ZJrVi*o«ft, Shad well, Y.-C'., with reference to juigmcnta 
the 13th section of the 1 & 2 Viet. c. 110, said, that he ^^" debt< 
“ could not conceive any set of words better adapted to Ac., 

- . payable out of 

describe overy possible interest in lands of every possible land, 
description; they ore as comprehensive as possible, and 
include lands of every tenure, except, perhaps, lands held in 
ancient demesnehe then decided that a registered judg¬ 
ment operated as-a charge upon the beneficial interest of the 
debtor (the grantee of a personal annuity) under a trust for 
sale of leaseholds for better securing the payment of the said 
annuity: so, an annuity charged upon, or issuing out of land 


J/ntlon v.//®y*W, L. it 0 Oh. Ap. («) Lei fr# v. Duncvmtx, 20 Bwr. 
220, add inf nl, p. 473. 398. 
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Cbj^Xf. has been held to be an interest in land within the St^tijtc (f); 

- a like decision was come to in Russell v. M'Ctdlock (it), as 

respects a gross sum of money secured by covenant, ami by 
declaration of charge; and the same, it is conceived, must j5c 
the rule as to a legacy charged upon land. Where a tfttft 
fund was invested upon mortgage, ajuilgment creditor of one 
of the (rstuis que trust was held entitled to a charge on the 
debtors share of moneys payable out of the rents of the 
mortgaged property ; but not on his share of the interest 
paid by the mortgagor under his covenant, and not taken 
from rents (✓). 


Practical in¬ 
convenience 
rxnuldn# from 
the doctrine. 


The decision in Russrlt v. iM'uUucIt seemed to establish, 
in theory, the necessity of searching for judgments against a 
mortgagee, upon paying off or taking a transfer or release of 
the security— and a like necessity in the case of any dealing 
with an annuity, or, it is conceived, a legacy, respectively 
charged on land; and it was very difficult to avoid the con¬ 
clusion that the same precaution ought in strictness to have. 
I»ecn taken in paying off, or assigning, or taking a release of 
a registered judgment debt; it l»eing the statutory equivalent 
to an equitable mortgage; and that if judgment* were found 
registered against a mortgagee, or against the owner of an 
annuity or legacy charged on land, the like searches should 
have been made in the names of his judgment creditors, ami 
in like manner against their [misnc judgment creators (if 
any); and so on, in an infinite series. The piactical incon¬ 
veniences and aljsurdity of this excessive development of the 
doctrine laid down in Harris v. Davison, are self-evident, 


and were in fact the main argument adduced for disregarding 
that decision—a decision which, it may In; remarked, seems 
* .folly warranted by the words of the 1 & 2 Viet. c. 110. 
PartinllT re- There being than evidently a nodus vindice dignus, the 
A19 Vfct. Legislature intervened, and by the 11th section of the 18 & 
c.15,*. 11., jg Viet* c. 15, enacted that “where any legal or cqujtablo 


(t) Y***iknU*d v. Oabortu, 1 Wood, 4 IU. 81. 

I>®G.ft8.SW. r ' (r) Ari*m v. Mmu, 1 J. A H. 530. 

(m> IK*/. 311; and *e Chre * 
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estate or ^interest or any disposing power in or over any Chap. XI. 
lands, tenements, or hereditaments, shall, under any convey- Scct ‘ 2 ‘ 
ance or other instrument executed after the passing of this 
Act, become vested in any person as a purchaser or mort¬ 
gagee for valuable consideration, such lands, tenements, or 
hereditaments shall not lie taken in execution under any 
writ of city it, or other writ of execution, to be sued upon 
any judgment, or .any deem*, order, or rule agaiast any 
mortgagee or mortgagees thereof, who shall have been ]»aid 
off prior to, or at the time of the execution of, such convey¬ 
ance) or other instrument as afoiesnid— Qy.] nor shall any 
Mich judgment, decree, order, or rule, or the money thereby 
seen ml, Ik; a charge uj»on such lands, tenements, or heredita¬ 
ments [which, or any legal or equitable estate or interest in 
or disposing power over which shall liecome —Qy ),ho vested 
in purchasers or mortgagees, nor shall such lands, tenements, 
or hereditaments [which, Arc. — Qy.ut so vested in pur¬ 

chasers or mortgagees I** extended or taken in execution, or 
rendered liable under any writ of extent, or writ of execu¬ 
tion, oi other process issued by or on liehalf of her Majesty, 
her 1 1 oil's or successors, in respect of any judgment, statute-, 
or recognizance obtained against or entered into4»y, nr ini|ui- 
Mtioii found against, or obligation or specialty made l»y, or 
acceptance of office by any mortgagee or mortgagees, wheix*by 
he or they had, hath, or have Income or shall become a 
debtor or accountant, or debtor* or accountants to the 
Crown, where such mortgagee or mortgagees shall have 
l>eon paid off prior to or at the time of the execution of 
such conveyance [or other instrument— (}y.\ as aforesaid.” 


This enactment, it will lie olWrvcd, docs not expressly Ihjuiwlo^ou^ 
provide for the sc^eml cases of Crown debts and liabilities c. i5,s.ti. 
and judgments affecting annuitants, legatees, judgment 


creditors themselves, vendors claiming a lien in respect of 
unpaid purchase-money (y), and all other persons having 
pecuniary charges upon land, except mortgagees; but there 


(y) See ami cunahler Hood v. //<**/, wording of 17 h 18 Viet. i\ 118; 
:) .Pur. N. S. Ml s ami the "imlUr 
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be little or no doubt that persons claiming, not as mort- 
—- gageee strictly so called, but under securities by way of con¬ 

veyance in trust to sell, or operating only to create a clinrgo 
or incumbrance, without conferring any tight of fore¬ 
closure (*), come within its provisions. Doubts may, how¬ 
ever, be suggested whether it provides for the simple case of 
paying off a mortgage, without reference to a sale or a 
re-mortgage ; or for the case of a transfer, where the mort¬ 
gage is not jxiid o(f\ but the debt is assigned and kept on 
foot, as is often desirable even upon a sale ; or for the case 
of judgments against & puisne mortgagee whose concurrence 
is required to a sale of part of the land, although the 
purchase-money is received by the first incumbrancer; or 
for the case of a mortgagee releasing port of the land in 
consideration of a sulwtitutcd security lading given for the 
debt, or in reliance on the sufficiency of his remain in¬ 
security. Nor does it appear. s«> clearly as could l* wished, 
that a sale by a mortgagee, under the usual power, of part 
of the land, when* tin* sale realize* only a portion of the 
mortgage debt, is within the enactment; but there can la- 
no reasonable doubt that it would lx* held to be so; as the 
mortgagee would in fact bo paid oft* f/iui the particular land 
comprised in the sale. Jt lias lieen held under this section 
that, whether the mortgage lie prior or subsequent to the 
passing of the Act, a bond purchaser acquires a valid 
title as against registered judgment creditors of the mort¬ 
gagees, provided that the mortgage Ik* paid off previously 
to, or at the time of, the execution of the conveyance (##•). 


tiMmoB «n^ ^ judgment entered up against the vendor after a contract 

p2d^rcU*4K»- for sale, as formerly/may b*enforced against the unpaid pur- 
r ’ chase-money; although execution cannot be levied upon it (&): 

and, upon a sale by a mortgagee, tha surjnus proceeds of sale 
may be resorted to for the discharge of judgments entered 
up tjgajnftt the mortgagor subsequently to the mortgage (c). 

M 9, OnrUr, 17Bmt. 11 ; (6) Bro* r« v. Pern* f, 4 B«*v. 685. 

I* ft ITm^od, 3 K * Jo. 745. (e) v. //i**, 18 Jar. 846 *. 

4 Jar. N. a 14 Jar. 784, V.-C. a 
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A judgment creditor is not a purchaser for value within 
the 27 Eli*. c. 4, so as to avoid a prior voluntary settle¬ 
ment (<l). 

Nor does a judgment operate as a charge upon ail ecclesi¬ 
astical benefice; the words '• rectories and tithes,” in the 
11th and 13th sections of the I & 2 Viet. c. HO, having 

reference oiily to lay rectories and tithes (c). 

. • • 

Hut a judgment on a 1»ond of a municipal coiporation will 
ojK-into as a charge on all lands and hereditaments of the 
coqioration (/). 


We may here remark that, 1>y a recent statute (30 & 31 
Viet. c. 127, s. 4), the rolling stock and plant of a railway 
conquuiy are for the future protected frem being taken in 
execution ; but a receiver, and, if necessary, a manager of 
the undertaking, may now Ik* appointed, on the petition of 
the judgment creditor; and the moneys paid to such receiver 
or manager will lx* applied and distributed under the direc¬ 
tion of the Court of Chancery. # 

• 

We have already seen that the judgment creditor can 
now take under an elcyil the entirety, instead of a-mere 
moiety, of the debtor’s land; and that several kinds of pro¬ 
perty, which were not extendible under the old law, are 
now liable to be taken in execution. It does not, however, 
appear, that the creditor has acquired any remedy at Law 
against equitable estates, except in cases of simple trusts in 
favour of the debtor* exj., it is conceived that an equity of 
redemption cannot be taken in execution; but that land 
held simply in trus^for the debtor at the date of the judg- 


(d) Beavan r. Lord Oxford , 2 Jar. 
N. 8.121; fl De O. M. ft O. 607 ; 
*eo, aa to Ireland, 12 A 13 Viet. c. 96, 

«. 6 . *■ 

(e) Uatckint v. GtUkercoU, 0 lX» U. 
M.IO. 1; reversing 1 Sira. N. It 
63 ; and aro Long v. Btorie, 3 l)c (». A 


S. 308 ; CottU v. Warrington, 2 Nev. A 
M. 227 ; Unto. r.JbvXJm, 2 8m. ft 0. 
609 ; and Wise v. fkrtsford, 3 l>ru. 

ft W. 276. 

(/) Arnold v. Mayor, Ax. of Oram- 
end, 2 K. ft Jo. 671 ; but kw Arno 
v. 18 C. II. 743. 


Chap. XI. 
Sect. 2. 

Not a sale for 
value within 
27 Klin c. 4. 

Not a charge 
on an ecclesi¬ 
astical bene- 
fice. 


• A charge on 
municipal 
lands. 


Kailway plant 
exempted 
from execu¬ 
tion. 




Creditor'** ex¬ 
tended rights 
at Law ; 
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Chap. XL wont can be taken in execution, notwithstanding. inter- 

-mediate alienation (otherwise than to an alienee for valuable 

consideration, and without notice). 


iu Equity. In Equity, the judgment creditor in, under the 13th 
section of the 1 A ‘2 Viet c. 110, to have the same remedies 
against the-hereditaments charged, as he would bo entitled 
to if the person against whom the judgment lias lieen 
entered up IisaI power to charge, and had in writing agrees 1 
to cltarge, the same hereditamcntH with the amount of the 
judgment debt and interest: but he is not to proceed in 
Equity to obtain the benefit of such charge, until a year 
has elapsed from the entering up of the judgment. A 
written agreement to charge lieing in Equity identical iu 
clfect with an actual charge, the judgment creditor is by 
this section places 1 in the p««itiun of an equitable incum¬ 
brancer under a memorandum of charge, subject only to the ' 
restriction as to the time when his judgment charge is to lie 
enforceable. It is not. however, necessary that a year should 
have elapse*I since the registration of the judgment (j/); 
and the,('ourt will, within the year, interfere at the suit u( 
the judgment creditor, to prevent the destruction of the 
property, although no substantial relief can )»e obtained 
until the year has expired (/«); but a writ of deyit, and nut 
merely a ji.fti., must have previously issued (i). 


RegintrUiuu Registration has no retrospective effect, so os to make the 
r*urUwj*c- judgment, when registered, operate against purchasers or 
Urei *‘ mortgagees a* a charge from the date of its being entered 

up (i). So a certificate of the taxation of costs must be 
registered, and operates only from the date of registra¬ 
tion (/). 


(£) fJcrlsyhirt, 4 -e. It. Co. 
brityf, 16 Beav. 146. 

(6) VttC wnc v. Lander,-2S Bc*v. 
80; Paftrid'je v. PmUr, 10 Jar. N. 8. 
Ul ; 34 Baev. 1; aod m» Waits v. 
Jrfertful X. ± a. m i Re Duke of 
tAfficmMU'ti'HX'Kq. 700. 

O’) Smith 1. llnrtt, 1 Oi4l "ft5 ; 10 


Ha. SO ; and Me corns dUd in Uat 
nut«, »nd Neale v. Duke of 'Martov 
rvwjk, 3 MyL k V. 407, 416 1 Oalftep 
v. Tucker, 83 Bmv. 280. 

(4) IIary rat* v. ffaryrrtrc, 28 Boav* 
484. 

(oa c . ;■ ;• 
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It lias been much doubted whether the proper remedy, in 
Equity, for the judgment creditor, is sale or foreclosure (m). 
In one case, where the authorities were fully reviewed, it 
was held by V.-C. Wood that the proper remedy for an 
equitable mortgagee, who has not an agreement for a legal 
mortgage—a position analogous to that of the judgment 
creditor—is sale, and not foreclosure (n); and this decision 
was generally accepted and followed. But in a very recent 
ease (o) it was held on the authority of an unreported case 
of Prt/cc v. Bury (jt) !>cfore the Court of Appeal, that the 
appropriate remedy for an equitable mortgagee is fore¬ 
closure, not sale. 


Chap. XI. 
Sect. 2. 


Whether in 
Equity the 
remedy in Halo 
or foreclosure. 


But the 27 «Kr 28 Viet. c. 112, has provided a more Summary 

Nummary remedy, in Equity, for the judgment creditor. By h!° 

the 4th section it is enacted, that every cm liter, to whom 

* Equity. 

any land of his debtor shall have actually I icon delivered in 
execution by virtue of any judgment under that Act, and 
whose writ, or other process of execution, shall l»e duly 
registered, shall be entitled forthwith, or at any time after* 
wards, while the registry of such writ or other procqps shall 
continue in force, to obtain from the Court of Clmnccry by 
petition (*/), in a summary way, an order for sale of his 
debtors interest in such land; and every such petition may 
be served upon the debtor only; and thereupon,the Court 
is to direct all necessary ami proper inquiries as to the 
nature and particulars of the debtor’s interest in the land, 
and his title thereto; and in making such inquiries, and 
generally in carrying into effect such ojjler for sale, the 
practice of the Court, with respect to sales of real estates 
of deceased persons for the payment of debts, is to be 
adopted and followed, so far as the same may be found con- 


(m) Sale directed In Poolner v. 
Sturyls. 5 De O. A 8. 700; Simj^on v. 
Mortcy, 2 K. & J. 71 ; Smith v. I/nrit, 
10 Ha. 60 ; and soe Cation v. Farldr, 
8 Bcav. 526. Foredoaurc directed in 
font t v. Bailey, 17 Boav. 682 ; Ford 
V. WasltU, 6 Ha. 220 ; Mener*. Boyle, 
21 lfc av. 660. 


Tu<&Uy v. Thompson, 1 J. k H. 
126. But boo Scion, p. 440. 

James v. James, L. B. 16 Kq. 
150. 

(/>) U li. 16 Eq. 163, n. 

(V) Fur form of petition, ae« Dan. 
< 2 l Forma, 896. 
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venientfy applicable. If, on making such inquiries, it 
appear* that any other debt due on any judgment, &c., is a 
charge on the land, the auditor entitled to such charge 
(whether prior or subsequent to the charge of the petitioner) 
in to be served with notioe of the order for sale, and after 
such service is to be bound thereby; and the proceeds of 
such sale are to be distributed among tho persons who may 
be found entitled thereto according to their respective 
priorities (r); and all parties claiming interest through the 
debtor are to be bound by the order for sale (#) These 
provisions, it must he observed, are merely prospective; and 
a creditor, to whom the land has l»ecn delivered in execution 
undei a judgment enteied up prior to the Act, is not entitled 
to a summary order for sale (/) 

The true const motion of the 27 & 2S Viet. c 112, is l»v 
no means obvious By the first section, to which we have 
already referred, no judgment is to ufint any land of what¬ 
ever tcnuie until it has U*en willy iMbvml in 
by viitue of a writ of rlnjit, oi other lawful authority (t';, 
in puivuance of such judgment; and the summary remedy 
provided *by the 4th section is expressly confined to eases 
where there has l»cen such an actual delivery. These pro¬ 
visions, if construed literally, and without reference to the 
context, can only mean that, except aw the comparatively 
few cases where th<* debtor's land is capable of licing de¬ 
livered in execution, and haa actually been »o delivered, no 
future judgment was to operate as a charge on land. But 
the object of th% Statute; as stated in the proamble, is to 
assimilate the law affecting freehold, copyhold, and leasehold 
estates, to that affecting purely personal estate in respect 
of future judgments; and if the Legislature had intended 
at once to deprive the judgment creditor of all hia extended 

remedies under the 1 & 2 Viet c. 110, this would surely 

# 

• it f. <«) A* to Um ac * p fa g of which, tco 

(#) HaUo* r. Sap<^o^ U B. 9 Cb. Ap. 

mjt f* r*rry, 11 Jur. i U ft 0, J/. B. 9 Ch. A V . 

IM 271 P- 
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have been provided for by express enactment, and not. Chap,xi. 

have been left to mere surmise. Moreover, by the 2nd-1_ 1 

section the term “land” is to include incorporeal here¬ 
ditaments, and any interest, e.g., a reversionary interest, in 
corporeal hereditaments (/.<*., property not capable of being 
taken in execution); and the *>th section Hpeaks of cliarges 
“prior or subsequent to the charge of the petitioner.” 

Clearly, therefore, the Statute contemplates the case of a 
judgment creditor, who may acquire a charge under the 
Act, and be entitled to the summary remedy in Equity 
which it provides, although not in actual possession under a 
writ of rlegit (e). 


In two recent cases, in which the question of what was 
intended by “actual delivery” was very fully coasidered, it Co. 
was haltl that, liefore a judgment creditor CAn apply by 
petition under the Act, he must have got that which is the 
nearest equivalent to being put in possession, viz., a return 
to the writ actually placed in the hands of the sheriff (j-) ; 


but he is not prevented from filing a bill to redeem a prior 
judgment creditor to whom the land lias been delivered: 
anti, having thus removed the legal obstacle, he luiy then 
petition for a sale under the Statute (y); an<f that the 
priorities of the judgment creditors interne are determined 
not by the dates of the judgments, but by the dates at 
which the writs are jflaced in the hands of the sheriff ( z ). 


In a later case of In re the Duke of Newcastle (n), the ™ 
Duke was entitled to an equitable life interest in a lease¬ 
hold messuage; a judgment creditor, having issued a writ of 
ji. fa., under which the sheriff entered and sold the debtor’s 
goods, pr&ented a petition, while the sheriff was in possession, 
for a summary order for sale of the Dukes interest in the 


(*) S** Aow Hatton ▼. Uayioood, Ap. 229. 

L.R. 9 Ch. Ap. 229; In re South, (*) Re Ooxbpdge R. Co., ubi suprh f 
it. 378. 000 nod compare Horsley ▼. Cba, L. ft. 

(j) Re Cowbridye R. Co., 1* R. 5 Eq. . 4 Oh. Ap. 91 
413; Guest v. Oo*bridi/e M. Co., L. lL •' (j) Guest r. Cambridge R. Co., obi 

6 Eq. 429. Bui ••• bow tad oan*t tupnl 

dor Sattor v. Haymood, L. B. 9 Vph. (a) 18 W. R. 8 , L. R. 8 Eq. 700 . 
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^P- XI. house, under the 4th section of the 27 & 28 Viet c. 112 

-!J . Lord Romilly held, first, that the Duke's interest oould not 

be taken in execution under a writ of f. fa .; and, secondly, 
that the summ&iy rolief provided by the 4th section of the 
Act of 1884 applies only in cases where there has been an 
actual delivery in execution. 


IfomarlcA 

in th*-*** cjvh-*. 


In tlie cases to which we have just referred, th* Court, it 
will be seen, treated the words “actually delivered in execu¬ 
tion" as used in their strict technical sense*, and not As 
importing what we may term an equitable delivery of the 
land in execution; ami accord inglj\ applying a cy-jtrpti rule, 
held that an enforcement of the legal process down to tin 
sheriffs return to the writ. was, as resjiects the dehtoi's 
equitable interest, a delixeiy in execution within the 
moaning of tlie Act 


J/utton v. //ay. But in a very recent cas«* of ffotttut v //byuvww/ (/#), a 
,rv041 now construction has Wen put upon the Statute In that 

case a judgment creditor sued out an elrf/lt against his 
debtor^ whose only interest in land was an equity of re¬ 
demption# After the sheriff had returned w/7, the dehtoi 
was adjudicated Wnkrupt, and tlie judgment creditor then 
fills 1 his hill against the trustee for a declaration of charge 
in the debtor’s equitable interest, and for consequential 
relief The Court of Appeal, affirming V.-O Malins, who 
had allowed a demurrer to the hill, laid it down that the 
term “delivery in execution" must W understood according 
to the subject-matter,—that it was not confined to a delivery 
at law by the sheriff; hut tliat a delivery, or what wo* 
tantamount to a delivery, “ by any other lawful authority," 
satisfied the language of the Statute ; and consequently tliat 
tlie relief given by a Court of Equity, whether by way of a 
writ of aasistance or sequestration or the appointment of a 
receiver, is substantially a delivery in execution within the 

Act (c). 

% 

f 

f) L. & » rev Ap. 220 ; /» * (/•) L. B. ft Cfe. Ap. 878 : the 

Aftirt, L. a ft Vk. Ap-, *7*. m Mtoto 111 PwnsiwWr 
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According to this decision, which has been followed in 
the later case of In re South (d), a judgment creditor who 
cannot obtain possession of the land under the elf (fit has no 
charge upon his debtor's interest in it until he has obtained 
some relief, either by a decree, or, it is conceived, by an 
interlocutory order of the Court of Oliancery, in a suit to 
enforce hix equitable charge. If this l»e so, there can, it is 
conceive!, lie no reason why he should lie required in the 
tirst instance to go through the idle form of prosecuting 
legal remedies, which can U- productive of no result, instead 
of at once availing himself of his only effectual means of 
relief {**); or why the priorities of judgment creditors inter 
nr should lie determined according to the dates at which the 
writs'are placed in the sheriff’s hands, and not hv the order 
in which they obtain an eff<*ctual charge on the land or the 
debtor's equitable interest in it. 


In a very recent case (/), Sir (Jeorge Jessel, M.R., held 
that a judgment creditor, who, by reason of an outstanding 
legal estate or incumbrance, could not obtain possession of the 
land under his degit, was not bound to file a bill for redemp¬ 
tion ; but might, in a suit to which the debtor and subsequent 
incumbrancers were alone parties, obtain a decree for the 
appointment of a receiver and a sale of the* property {(f). 


Where it is not clear that the debtor has a saleable interest 
in the land delivered in execution, the Court will not order 
an immediate* sale ; but will tlirect inquiries as to the nature 
of the debtor's interest: and if it should lie found unsaleable, 


the case appears not to fall v 

( d ) M tupnl. 

(«) And m to the necessity of first 
pursuing the legal remedy before re¬ 
sorting to Equity, »ee Wallis ▼. Mor¬ 
ris, 10 Jur. N. 8. 741 ; Godfrey v. 
Tudxr, 9 Jur. N. 8. 1188; Partridge 
v. Foster , 84 Bear. 1 ; Thomas v. Gross, 
2 I)r. A 8m. 523. 

-(/> WdU y.KUpia, L. R. 18 Kq. 
2f>8; but nee and- oomparo James r. 
James, L. R. 10 Eq. 168. 


Inn the 4th section (/</ 

iy) Sec b. R. 18 Eq. 300, for form 
of decree. 

(A) In re Bishop's Waltham R. Go., 
L. R. 2 Ch. Ap. 862 ; and as to form of 
order for sale of superfluous lands of 
a railway company under this section, 
see Re Hull and Jfonsm R. Cb. L. 1L 
2 Eq. 262 ; and Gardner v. Loudon, 
Chatham, aad Dover R. Co., X* R. 2 
Ch. Ap. 385. 
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* Chap. XI.‘ 
Sect 2. 


Wnen a sale 
will l*e ord«*r<*d 

under 27 A 2$ 
Virt c. 112. 



480 


UABCHtt FOR IVCUMBRARCltti, ETC. 




%i L , When it u said that a judgment operates as a charge 

-- lend, what is meant is, that where a debtor has merely a 

Jodmmt —-* - • * iThwhehoWn 



modified or qualified -interest in the land 
them wholly or in part as a trustee or subject to any previous 
^riorequitable incumbrance wlietlier legal or merely equitable,—the judg¬ 
ment must be considered as the statutory equivalent to hi* 
written agreement to charge, not the lands themselves, but 
merely that which he may rightfully charge, vis , his liene- 
ficial interest (if any) in them; so that the judgment creditor, 
although he subsequently acquire the legal estate, is post¬ 
poned to acerfu/ qut /rind, or a prior equitable incumbrancer 
who advanced his money iipoi^ the security of the specific 
property. 


ww« judg- Ami it may l>e hurmi.M-d that a judgment creditor registering 

prior to rogU-' with notice of a charge c reated by the debtor, even suW- 
qucntly to judgment living entered up, would be postpone I 
ohmrge. to such charge of Equity (/) 

In one case (J) it was held that judgment auditors, whose 
judgments were not a charge on the land at the date of the 
decree in a foreclosure suit, were entitled to redeem* i^within 
the six months allowed for redemption they issued writs of 
rtsffit : but, in a late case (A*), this decision wadtisapproved; 
and it was held that judgment creditors who had not issued 
execution were not necessary parties to a foreclosure suit 


W*tux. 

Porter. 


In a modem case, a majority of the Court of Queen’s Bench 
held that a mortgage of an equitable interest in stock, where 
the mortgagee had omitted to give notice of the charge to 
the trustees, must be postponed to & charging order ob* 
tained under the 14th section by a subsequent registered 
judgment creditor (/). This case, although professedly de- 


00 8#e tad ootridor WmrWrUm r. I DtO. 7. * Jo. HI 

Jima+y. 47#; iod mo Bolt T. (/)**** **«KLaS Eq. 

Arif*. I* % S Cfc. Ap. 4*2, and ttr 2X0. 

W; *...***■ of hk (DJMqfMv.jMritL.ai8 

Ml IMMm v. *fl | *q-tML » 

«*V«kcm r. 1 J. 4 H. tt*; ‘ (I) to* Mr, S HL k a B78. 
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cided in accordance with the decisions above referred to, on Chap. xi. 
the 13th section, is very difficult to be reconciled with them; 8ect ‘ ^ 
and the masterly judgment of the dissentient member of the 
Court, Erie, J., offers reasons in support of his opinion which 
many will deem to be unanswerable (m). 


In a later case, it was held that a judgment entered R**ntc*«*«. 
up. by an heir for his own debt, before any action or suit by 
simple contract creditors of the ancestor, had no priority 
over their claims under the 3 & 4 Will. IV. c. 104, in respect 
of the descended real estate (n). So, an equitable assignee of 
stock, whose mortgage was subsequent to the judgment, but 
l»efore the charging order, was held entitled to priority over 
the judgment creditor, although he had omitted to give 
notice of his security (o ); ami, in a later case, it was laid 
down, that where a judgment creditor had notice of a prior 
mortgage, or a mortgagee has notice of a prior unregistered 
judgment, each was equally postponed ; in the former case, 
l>ecause the debtor had parted with his interest; in the 
latter, In-cause the mortgagee, having notice of the prior 
incumbrance, could not, by contract, place himself in a better 
l)ositioirthan his mortgagor, who might not derogate from an 
interest which he had already civated (p ): but thafras between Priorltfe* of 
judgment, creditors this principle hail no application; the 
judgment cre<iitor gaining his position by proceedings in 


invitnm ; so that, notwithstanding notice of a prior unregis¬ 
tered judgment, his judgment, if first registered in the 
(’ounty Register, would have priority (< q ). So, under the 
27 & 28 Viet c. 112, the priority of judgment creditors inter 
sc is regulated according to the times when the several writs 
arc placed in the sheriff s hands (r). Where, however, the 


under the Ait 
of 18C4. 


(*) And «ee judgment in Btavan v. and see llaly v. Barry, L. R. 3 Ch. 
Lord Oxford, 2 Jur. N. S. 121 ; 6 De Ap. 452, and caeea there cited ; 
O.M.&Q. 492, 524, 525,532 ; where Brtardiff v. Dorrington, 4 De O. ft 
the decision in Wam v. Forter wm S. 122. 

disapproved. And see under the (p) BnAm* ▼. Aenne, 1 John A H. 
equivalent Irtoh Acte, Eyrt v. Me 686 ; 3 DeO. F. A Jo. 818 ; Nett v. 
Donnell, 9 H. L. 0. 619, 642. Flood, 33 Beav. 666 . 

(«) Kimdtrley v. Jervie, 22 Beav. 1 . ( 9 ) S. C. 

( 0 ) Scott v. Lord Halting*, 4 K A (r) One* v. Cowbridge R. Oo., L. R. 

Jo. 633 ; »ee V.-O. Wood * judgment; 6 Eq. 819, euprd, 
vot. f. 
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transaction, though in form a judgment, is in truth a con¬ 
tract, as where money is agreed to be advanced upon the 
security of certain land, and the judgment is only the mode 
of carrying out the contract, the principle above stated 
would probably l>o held to apply (*). 


Taking* cre¬ 
ditor in exr- 
cution dis¬ 
chargee judg¬ 
ment. 


We may also remark that & judgment, upon which execu¬ 
tion has not issued, is discharged if the creditor takes* or 
detains the debtors body in execution (f): and the Court 
will compel the creditor to attend ancl consent to a memo¬ 
randum of the fact being made in the Master’s book at the 
Common Pleas ( u ): but no such effect is produced by the 
debtor licing taken into custody under an attachment foi 
non-payment of money pursuant to a registered decree of 
the Court of Chancery (.r); and a creditor who has sued out 
an cannot afterwards avail himself of a Ji. fit. (y). 


.ImUpnent, 
lu»w afTectcjl 
hy bank 
ruptCT. 


In case of bankruptcy, the judgment creditor, under the 
13th section of the 1 k 2 Viet c 110, had all the rights of 
an equitable mortgagee, pioxided that the judgment was 
entered up at least twelve months Is'forc the lsuikruptcy (: i; 
although registration might liave l>een delayed until shortly 
before the act of lsmkruptcy (o); so that it was sufficient to 
extend the search against the bankrupt over a period of one 
year prior to the bankruptcy. In the case of a judgment 
entered up under a warrant of attorney, and of the suIjrc- 
quent insolvency of tho debtor, the judgment creditor's 
security was held to l»e not affected by the Cist section of 
the Act (b). 


Under recent 
Art. 


Under the Bankruptcy Act of 1869 no creditor in respect 


(«) Bcnkam r. Keamc, ubi tuprd 
and see Croft r. LumUy, 6 H. L. Cm 


<0 8*1 A* Viet c. 110, t. 16; 
r. CoUiru, 5 Bent. 497. 

. <•)i & 

i*. c 

i 9*0, 4 W. B. 



511. 

(*) tet U ti Aet { md 9m Aoffe- 
Um t. UmiQ n, 1 Pm. AW. 191 
(a) » ***, % De a. X. A a A15. 
(1) HMkam % M wp Ul t, 9 W. 
69 1 v, HrAgm, 17 8ha III; 
19 iui. 940 | 14. Jar. Tl4, But Me 

S4At*Vt**lHM»*a. 
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of a debt, provable under the bankruptcy, is to have any Chap. XL 

remedy against the property or person of the bankrupt, -‘— 

except in the mode directed by the Act; but this provision 
is not to affect the power of creditors holding security to 
realise or dial withUhe same (c). A judgment creditor who, 
at the date of the bankruptcy, has not obtained an actual 
delivery of the bankrupt's land, or what is tantamount to 
delivery within the rule laid down in Hatton v. Haywood ( d ), 
has no longer any charge upon the debtor’s land, and must, 
it is conceived, rank as an ordinary creditor under the bank- 

% 

ruptcy. 

By the 11th section of the 22 & 23 Viet. c. 35, the release Kdeuvof put 
from a judgment of part of any hereditaments charged chirked not to 
therewith, is not to affect the validity of the judgment as to Hs* 
the hereditaments remaining unreleascd ; but this provision, 
is not to affect the rights of persons interested in the 
hereditaments remaining unreleased (<•). 

The remedies of the judgment creditor, under the new K*me<Hc« 
law, depend, as wo have seen, upon the due registration of depena'upon" 
the judgment, or, under the Acts of I860 and 1£G4, of the "« i,,trat,on - 
writ of execution. By the 10th & 21st sections of the 1 & 2 2 Vict *• 

Viet. c. 110, no judgment, decree, order, or rule, was by 
virtue of the Act, to affect any lands, &c., as against pur¬ 
chasers, mortgagees, or creditors, unless and until a memo¬ 
randum-thereof was left for registration with the senior 
Master of die Common Pleas at Westminster, or, (in the 
case of a judgment obtained in the Courts of Lancaster or 
Durham,) with the profchonotary, or deputy prothonotaiy, 
or other appointed officer of such Courts respectively (/), 
who was forthwith to enter the same in the Register Book; 
and by the 2 & 3 Vick c. 11, the old dockets were closed, 2 & svict 

C* 11 

and judgments then docketed were not # to affect lands, <fcc., 

as against purchasers, mortgagees, or creditors, after the, 1st 

* • 

(c) 82 & 83 Viol a 71, a 12 ; end a 48, «.72 ; Handcocl r. Handceck. 
m eieot. 05. llr.Ch. R. 444. 

(<#) Vide tuprd, p. 478. {J) See *• to PtUtizuUe jadguata, 

<•) Boe the Iriih Act, 11 8t 18 Viet 18 St lBVIct c. 18. 
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Clap. XL 
Bootl 


Whether cre¬ 
ditor la bound 
to mo that 
bio judgment 
is rogiaterod. 


Kogi«trmtion 
of write of 
execution 

under tb. Act 
of 1880. 


August, 1841, until a memorandum thereof was left for 
registration at Westminster under the 1 & 2 Vici c. 110; 
and as respects judgments registered at Westminster, a fresh 
memorandum was required to be left for registration ever}' 
live years (jj) ; so that in no case nee& a searA at West¬ 
minster extend hack for more than five years; but the 
search for the five years preceding the purchase should 
theoretically be made, not only as against the present vendor, 
but also against former owners, although more than five years 

may have elapsed since they parted with the property (h). 

• 

It has been suggested (/), (and the strict grammatical 
construction of the Act seems to favour the view,) that a 
judgment may be binding on a purchaser, notwithstanding 
that, through the neglect of the proper officer, it may not 
have been registered; and that the purchaser, if damnified 
by the omission, must seek his remedy against the officer (/•). 
But the Legislature seems to have contemplated that the 
leaving of the memorandum and its entry would form but 
one transaction; and, without doing any great violence to 
the words of the Act, it may well 1* held that an implied 
obligation, is thrown upon the creditor of seeing that there 
is an actual entry (/). 

By the first section of the 23 & 24 Viet c. 38, which is 
not retrospective (m), before a judgment can affect land (of 
whatever tenure), as against a purchaser or mortgagee, 
whether with or without notice, a writ of execution must 
have been issued, and registered before the conveyance or 
mortgage: and the execution must be put in force within 
three calendar months from the date of the registration of 
the writ: and by the 2nd section a memorandum is to be 

left with the senior Master of the Common Pleas, who is to 

€ 

(f) to ■. 1, 2, and 4 of 2 ft 8 (ft) DougUu ▼. YsUop. 2 Bow. 722. 
Vbte.lL (!)Bnt tee ST Min* i. M'CmneU, 

(1) to ai to EnUuomcr, Jkaran ▼. 2 Ir. Ch. Hop. 609. 

i*rd Oe/efd, 1 Jar. N. B. 155 ; 8 Bra. <•) Vide imped, > 444; and mo 
* ft. 11 V&Jr ihfei, p. 49). Eva ne V. WtOimme, 2 Dr ft S. 824. 

r Tfl Prid. Jodg. IIP. 



SEARCHES FOR INCUMBRANCES, ETC. 


48o 


enter the particulars in a book in the name of the person on 
wfum behalf the writ was issued; and all persons are to be 
at liberty to search this book, in addition to all the other 
books in the same office, on payment of the sum of one 
shilling. These pnfriaions are extended to the Palatine 
Courts, but not to Ireland. 


Chap. XI. 
Sect. 2. 


Under this Statute a registered judgment, under which 
the land has not been actually delivered in execution, in¬ 
stead of being a charge of indefinite duration, if kept alive 
by tlie process of re-registration, was made a charge upon 
the land only while a writ of execution was in force, r i:. t 
for a period of three calendar months from the date of 
registration. There is no provision for the re-registration of 
the writ at the end of the three months, and it is the 
practice at the office to refuse re-registration, ns not being, 
authorized by t\\v Statute* (n); hut there would seem to bo 
nothing to prevent the registration of a second, or any sub¬ 
sequent, writ on the same judgment. 


Cannot be 
registered at 
the end of the 
three month* ; 


but a frtrth 
writ on the 
HAtpc judg¬ 
ment niAy be 
rogiHUrred 
itwtftle. 


Kv the 27 & 2* Viet. c. 112, which also is merely pros- lUttfctratiwn 

/. .. .. . • . . . . A under ibe Act 

peetive, tlie writ ol execution is to be registered in the of 1861. 
name of the tlehtnr , thus avoiding the necessity of a double 
search ; and no prior or other registration of the judgment 
is to be deemed necessary fur any jmrjxw. and the sum¬ 
mary relief provided by the 4th section, mast be obtained 
chile the reyirtry of the writ condone* in fora-. As this 
Act, like the 23 & 24 Viet. c. 38, does not provide for re¬ 
registration of the writ, the meaning of this qualifying 
expression is far front clear, and will doubtless form the 
subject of judicial decision. 


Where a judgment is re-registered after the expiration of Nc ^^° 
more than five years from the date of the last registration, within fiV« 
there is nothing in the 2 & 3 Viet. c. 11, to adfect its validity, yj* ra ~“ cffect 
except as against purchasers or mortgagees claiming under 
an instrument executed between the expiration of such 

(a) Soe Po»k on these Acte, \k ©. 



m 


< Bs? 


fflUBCHSB PDA INOTHBEAHOBI, SW. 

• 

period of five years and the eubaequspt registration (o). 
Any doubts which had existed were ggKpeotiVoly removed 
bp the 6th flection of the 18 & 19 Viet c. 15, a «, which 
enacted that it should bo eufficient to bind purchasers, Ac., 
if a minute were again left with .the senior Master of the 
Common Pleas within five years before the execution of the 
conveyance, Ac, although more than five 'years should have 
expired by effluxion of time since the last previous registra¬ 
tion before such minute was left; and so totiee quotice upon 
every re-registry. 


ProrUoDi m 
(onfktnlioo 
not merely for 
the benefit of 
immediate pur¬ 
chaser*, fix:. 


We may also remark that the provisions as to registration 
are operative, not merely for the protection of tho debtor’s 
immediate purchasers and mortgagees, but also for the 
benefit of all derivative bond fide purchasers and mort¬ 
gagees (/>): but where a purchaser or mortgagee has once 
been duly bound by notice of a registered judgment, the 
neglect of rc-registration within the five years will not 
relieve him. It is hardly necessary to observe that where 
the title is* derived otherwise than through the judgment 
creditor„as, e.g , in the case of a lord taking by escheat, the 
statute does not apply. 


IU-iwUir*- 
tion of judg¬ 
ment* In Pala¬ 
tinate Court*. 


No provision was originally made for the fresh registra¬ 
tion of judgments, Ac., in the Palatinate Courts of Lancaster 
and Durham; the 4th section of the 2 & 8 Viet, a 11, 
referring merely to those judgments, Ac, which must be 
originally registered with the senior Master of the Court of 
Common Pleas at Westminster; but this omission was sup¬ 
plied by the 18 A 19 Viet a 15 (q ). We may here remark, 
that since lands in a County Palatine may be extended on a 
judgment obtained in one of the superior Courts at West- 


(fr) *mwm v. Lord Oxford, 1 Jur. 
YULI***; 6DiO.lUO.4a) 
mufrr.MTMU'tn. L.OM.Ulsurur- 

mUug J* W 167. and Prter v. 
Simp** ♦. W«r<4, \ K. & 1166 5 

1 £ t J* n * SaA'm It * 19 VIA 


a 15,«. 6. 

ip) Bmim i v, Asm, w.ttL 
666 ; 8 D« G. f. a Jo. 316. Bm sad 



(l) 0 m mot I * 4 M m 

U VIA e. 66,1.1 • 
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minster, it will be proper to search the Westminster Register Ch*p. XL 
in addition to the Ifljal Register. 8 " ct ‘ 2 ‘ 


There were also grounds for contending that judgments Judgment* in 
registered in the Palatinate Courts (r) had their full effect Court# - 
under tho l & 2 Viet c. 110, even as against purchasers and 
mortgagees without notice; inasmuch as the words “as 
aforesaid/* in the 3th section of the 2 & 3 Viet, e/11, seem 


to identify the judgments, decrees, &c. t mentioned in that 
section, with those mentioned in the preceding section ; and 
those, as before observed, appear to l»e such only as are 
re<juired to be registered with the senior Master of the 
Common Pleas at Westminster; and a similar question 
seemed to arise as to the applicability of the 2nd section of 
the 3 & 4 Viet. c. 82, to Palatinate judgments: but both 
these points were provided for by the 18 & 1!) Viet. c. 13. 


A purchaser with notice of an unregistered judgment is iVnriiMcr ^ 
protected (*) from the additional remedies of the judgment unregUWrc-U 
creditor under the 1 & 2 Viet. c. 110; and, since the old 
dockets are closed, he is equally sale from remedy 

which, under the old law, depended upon dockeling; but it 
was conceived to l»e doubtful whether a purchaser with 
notice of an unregistered judgment was not still bound in 
Equity to- the same extent as he would have l»een bound 


under the old law by notice of an undocketed judgment ( t ); 
for instance, whether, if purchasing from an owner in fee 
simple, he would not lx* liable in Equity to have a moiety 
of the land subjected to tho claim of a creditor of whose 
unregistered judgment ho had notice At the time of ad¬ 
vancing his money; although, if purchasing under a power 
of appointment, he might altogether disregai# unregistered 
judgments against the vendor of a date subsequent to the 
creation of tho power; inasmuch as, under the old lpw, the 


O') 8«o aa to decreet of tho IjiHW PaUMbaIo Judgment#, vide tuprd. 
Court of Chnnoery, 13 & 14 Viet ((J But toe Been t. Bmd, 3 J. A 

o. 43, i. 24 ; 23 A 24 Viet c, M, «. 2. L. 340; Be 2fW**rr*e, * I«% Ch. R. 

(•) 3 A 4 Viet c. 82 ; 7«<trr, as to 54. . 
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CHp-XJL 


exercise of the power defeated such judgments as well in 
Equity as at Law. It was even made ^question whether a 
purchaser might not at Law be l>ound by & judgment neither 
docketed nor registered in the same way as he would have 
Iwen bound by it before the Act of William and Mary (it); 
but the point did not seem to be one of real difficulty: 
except as respects Palatinate judgments which never re¬ 
quired docketing (s). Both these points are now disposed of 
in the negative (y). 


Ptircha-er 
with notice uf 
* ducketed 
judgment not 

under 1 A 2 
Vki. c. 110. 

how Ur liable 


It was the opinion of Lord St l^onards that where it 
judgment had lwen once dockete d under the old AcU, but 
had not been register^ under tin* 1 & '1 Viet. c. 110, oi 
where a judgment having liven registered tinder that Act 
had not lieen re-regintered at the end of five years, under 
the 2 & II Viet c II, a purchaser for value, Although aware 
of its previous docketing or registration, might presume that 
it has been satisfied (c): and this principle was earned out 
in the 18 & If) Viet c. 1.1 (a). 


1«ocnl rvgit- 
Ur*, whether 
. affected. 


It was held by Lord ('ranworth, V.-ti, in a case under the 
West Riding Register Act (6), tliat a judgment creditor, duly 
registering tinder the 1 A; 2 Viet c. 110, but omitting to 
register under the Local Act, is not an incumbrancer upon 
the land at Law or in Equity (r): in a later case, under the 
Middlesex Act <it), V.-(K. Bruce declined to follow' this 
decision (/*): but it is now clearly settled that the' Local 
Registry Acts have not been repealed by the judgment 
Acts (/). 


(«) Cuot* cm Mortgage* 60. And 
«*ee Jortin V. South Fas Urn R. Co. t 6 

Dt G. If. ft G. 375. 

(x) See William* R. P. 4th Ed. 

p. 68. • 

(P) 18 k 19 VicL c. 15, m. 4, 6. 
*a) Atrt r. Head, 9 J. k L. 840 ; 
sad sue Bedford v. ForUt, 1 Car. k 
K. 69 (Crmawell); and, upon the 
Irieh Ad* X *°* *• XtRg, 1 D. k 
WaL 646 tlfiidkmm y. CoOu, 1 J. k 
U 94 i Bdfa* llarUmr Com- 

mimenert, 6 Ir. Jar. 96. 

# 


(a) See aoct 6. 

(t) 6 Anne, c. 18. 

(r) Jahumn v. Jloldtdorlk, 1 Sim. 

y.s.ioc. 

(rf) 7 Anne, c. 30. 

(e) Robinton t. Wootboood, 4 Da G. k 
S. 562. 

</) Sea Denham v. AT»ie, 1 J. k 
H. 685 ; 3 Do U. F. t Jo. 818 ; in 
which the pHor deoUkau w on felly 
review ad ; aad mm Sett ▼. Flood, 93 
Beav. 666; Wnflrool ?. Rljftkt, 3 
EL A3. 797. 
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The 23 & 24 Viet c. 115 (g) t has provided greater facilities 
for entering on the MBgister satisfaction of a registered judg¬ 
ment, lit jxnidma, decree, order, rule, annuity, rent-charge, 
or writ of execution, and for the issue of certificates of the 
entiy of such satisfaction. Where the requirements of this 
.Statute cannot be complied with, a rule or order of a Court of 
Common Law or Equity directing satisfaction to be entered 
upon the record of the judgment, must be obtained (h). 


Chep. XL 
Sect. 2. 

Satisfaction of 

1 'udgiuento— 
iow entered 
up. 


By the 31 32 Viet. c. 54, facilities have been given for Judgment* 

obtained in 
one 
the 

enforceable in 

has lieen obtained or entered up in any of the Courts of other paru. 
Westminster, a certificate thereof registered in Ireland is as 
from the date of such registration to have the effect of a 
judgment obtained or entered up there, or vice cerwi ; and 
registers are provided for the entry of such certificates (?): 

*.o, also, judgments obtained or entered up at Westminster or 
in Ireland are in like manner to have the effect of a decreet 
of the Court of Session in Scotland (/); and there is a 
similar provision as to the registration at Westminster and 
in Ireland of certified extracts of Scotch decretts (/); but 
in all these cases the certificate cannot, without special leave, 
be registered more than twelve months after the date of the 
jiulgiiient.or decreot; the Courts in which the certificates 
are registered are invested with the same powers as they 
possess in respect of then* own judgments, but only so far as 
relates to execution under the Act (in). 

4 

We now return to the inquiry with which this digression 

commenced, vis., how far the relation of vendor and purchaser 

• • 

ia affected by the present law of judgments, and, in particular, 
what searches in respect of judgments ought to be made on 
behalf of an intending purchaser. 

• 

(«/) Sect 2. 91 — 84. 

{h) W A 17 Viet. c. 118,1. 144. (»)8oct 1. 

Fur the rule* of the ufflou m to entry (k) Sect. 2. 
of mtiafftotioi, Me Peek on the Judg- (4) Sect 3. 
menu Law Amendment AcV, pp. («) Sect 4. 


part of 
kingdom 


enfolding judgments obtained in one part of the United 
Kingdom in the Courts of another part. When judgment 



wo 



HUJCHB8 rot XKCUKBBAVCt^ WC. 

The natural effect of the restrictions and formalities which 
the later Statutes have imposed upon the judgment creditor 
as to the time and manner in which he may avail himself of 
his remedies, has been greatly to diminish the number of 
Registered judgments (n). In the caso of adverse judgments, 
or where the debtor is known to possess real estate, a judg¬ 
ment will still be registered ; but it is uo longer wpith tlie 
creditors while to ivgister a roving judgment, in the hope that 
it may one day be found to affect land which he docs not 
know his debtor to possess, and which cannot 1» dealt with 
until his claim is satisfied. In proportion to the number of 
searches made, the number of registered judgments and writs 
of execution found is extremely small* but although a pm- 
cllaser is under no positive obligation to make a search, jot 
notice is so readily presumed, and with such difficulty dis- 
proved, that, notwithstanding the risk of omitting to make a 
search may in thepaiticul&r instance be almost inappreciable, 
there are perhaps few cases in which ttye solicitor of an 
intending purchaser can be safely advised to tliifponsc 
with it 


» 

WhatMurviui The *>c&reh for judgments should be luade for a period ot 

mikde. five years. The register will disclose the date of entering up 

the judgment: if it was entered up liefore the 23n1 July, 1800, 

• 

and has been duly ro-registered, the purchaser wjU •still 1 be 
bound by it, although no execution may have issued thoruou, 
or boen registered. If it was entered up between the ##rd 
July, 1800, and the 29th July, 1894, then a further search 
must be made in the creditors’ name for a registered writ of 
execution ; if any be found, it must be ascertained whether 
the writ has been executed; if it has not, aqd if three 
' 'months have elapsed from the registration of the writ, both 
the registered judgment and writ of execution tn fly be dis- 
If the judgment has been entered' up since the 
July* 1804, a search should be made in the debtors 
name n* the list, of registered executions, whether his fa- 
tere^$»£he|aa4 can be reached by an ef^rif or ad If Uo 

4 9 

i(b) Sm rtattrtla girt* bf Jjonl «. J^oaknk, f, P<0. 
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execution has been registered at the date of compfetion, it is 
conceived that a registered judgment may be safely disre¬ 
garded. 


And, although theoretically, a search ought to be made 
for five years preceding the sale in the names of former 
owners, with a view to the possibility of prior judgments 
having been entered up against them and kept alive by 
rc-rogistration, it is not usual in practice, not even on pur¬ 
chases by the Court of Chancery, to make such a search, in 
the absence of special grounds for suspicion ; nor to extend 
the searches to judgments against mortgagees or other 
inctnnbranccn^ or mere equitable claimants upon the pro¬ 
perty. In fact, as a rule, subject, of course, as every rule is, 
to occasional exceptions, the searches advised by counsel are 
theoretically imperfect and practically useless. 


This short review of the existing law of judgments natu¬ 
rally suggests the question, whether its benefits, as compared 
with' its inconveniences, are such as to justify its con- 
tinuAlice. The practice of entering Up and registering a 
judgment as a security for money advanced, winch had long 
fallen into desuetude, was virtually afolished by the Acts of 
1860 and 1864; which, by depriving a judgment of its 
statutory, force as *a charge, unless immediate steps were 
taken*to enforce it, rendered it impossible thus to create a 
continuing security on the land. The question, therefore, 
lies between those creditors who, in ordinary process of law, 
have recovered 'judgments against landowners, and the 
general body of vendors and purchasers, whose interest it is 
that there*should be no unnecessary hindrance to the free 
circulation and transfer’of land. ; 


Now, as A matter of principle, it must bo admitted, that a 
debtors lahd ought to be within reach of his creditors,- as 
well during his lifetime as after his decease. There is, how* 
over, as regards the community at large, a wide difference in 
the practical application of this principle to the two ca#cs of 
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* creditor's suit instituted after the debtor's death, ana.tiui 
course of action against him under the existing law*of 
judgments while he is living. In the former, the ffh&te 
expense of fixing and discharging the liability falls upon his 
estate; in the latter, a burdensome tax is thrown upon the 
general body of vendors and purchase!*, and, through tbeui* 
upon the entire community. If the total amount fepoverud 
for judgment creditors in any one year, could be colnparcd 
with the aggregate expense* occasioned to purchasers during 
the same period, by the operation of the existing law, the 
latter, if we mistake not, would Is* found largely to extped 
the former; and such a ^ompArison would not, i^i* any 
adequate degree, represent the hardship, uncertainty mid 
inconvenience which are the necessary results of the present 
system. If, therefore, the uniform good of the coiuinimity 
is to be preferred t*» the casual licnefit of the indivttiu&l, 
there can lie no doubt that as a matter of public policy, the 
.existing law of judgments ought to lie swept away. K 




But even *up|>osiiig this t* U- premature, theruftis ft Afiy- 
rnte roonj for great and immediate improvement iiuthc 
existing sysfcin, and the following suggestion* are offered 
wit^ this view, viz., that as a preliminary step to ft new 
and more simple legislation, all the statutes now in force 
relating to the law of judgments should Pfc at once replied, 
with a saving for a limited jieriod of the rights*of r ju«lg- 
ment creditors under the existing system— that ail here¬ 
ditaments of the debtor, of whatever kind or tenure, and 
whatever may lie the nature of his estate or interest 
therein, should lie rendered liable to his judgment debts 
—that the term judgment should lie precisely defined— 
that it should no longer be necessary to issue a writ of 
tl+yit, or«to take any proceedings before the sheriff—that a 


i, if intended to operate as a charge on the land, 
should be registered in the debtor's name in the Copmion 
Pleas Office within a limited time (say fourteen days) from 
the dqb jd ty* being entered up—that the judgment creditor 
should be at liberty, at any time within a limited period (say 
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registration of the writ, td apply to Chap. 

upon petition in & summary way, for-- 

an ordfer for the sale of his debtor's interest, and the Court, 
shoul^ have such powers as to directing inquiries on, and 
service of, the petition, as are provided hy the Act of 18fi4— 
that ihe presentation of every such petition should be regis¬ 
tered the dehtor’s name, in the Common Pleas Office— 
and until so registered should not in anywise affect any here¬ 
ditaments of the debtor, notwithstanding that any person 
dealing with him may have actual notice of the entering 
up .And registration of the judgment—and that purchasers 
and fijortgagees, without notice of a registered petition, 
sh<flil«V 1*$ 
law. 

Wherever there is reason to suspect that the vendor may t’roun «M»k 
1m» a. debtor or accountant to the Crown, search should In? 
made (except in the case of copyholds) (<>) for Crown debts- . 
and accountantships (p). The lien of the Crown, it may W. •* 
nlwosved, Attaches as from the time when the owner of the 
land Incomes an accountant. All freehold land? may be 
taken in execution by the Crown ; and the 4ien extends 
to trust estates, and equities of redemption; nor can it be 
defeated by the execution of a power of appointment (q) } or 
by. assignment of an attendant term already held in 
trust for the debtor or accountant (r); and the lands of an 
accqpntant are liable for moneys which become due from 
him even subsequently to alienation (*): and a purchaser, 
evicted b^the Crown, will have no allowance made him for 
Repairs and improvements ( t ); and although copyholds are 
•not extensible on Crown process, the exemption does not 
exfen^ to a lease of copyholds granted by license of the 

(o) 8 v«i. 894. Exch. 652; 6 Exch. 921. 

(p) Aa to who are liable a* aoooun- (r) Rex y. SmM, Sngd. />43 j Rex 
tanU, 88 Hen. VIII. c. 39 ; lSElix. f. Lamb, 18 Pit 649 j Reg. v. J Wit, 
e. 4 ; 6 Oeo. IV. o. 105, «. 18 ; 6 O^. M twprd. 

IV. c. 104, «l 7 | Prid. on J. 159, et ($) VoxAead't cam, P. Moort, 126. 

eeq. ; Shelford Real P. 8tat„ p. 596. (<) Rex r. Bailey, died Mann. 

(9) Prid. on J. 154 ; Reg. v. ttUi, 4 Exch. P. 37, n. 


prqj^cted in the same wav as under the existing 


*»• 

tlnjee Inonths) from the 
the'tJourt of Chancery, 
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lord («). or, ii is conceived, by spocuil custom of the Manor. 
But Crown debt* do not affrot the debtor’s terms for yews 
ia gross, whether his estate be legal or equitable, until the 
teste of the extent (r); so that an intermediate alienation 
binds the Crown. 

• * 

Previously to the year ] 889 a purchaser had no mean* of 
ascertaining whether hie vendor wan a debtor or accountant 
to the Crown. By the 8 th section of the 2 k 3 Viet a 11, 
no bond given to the Crown is to affect the debtor's land 
until it baa l>een registered. This section is not retro¬ 
spective, and it may still occasionally be expedient to ascer¬ 
tain (if possible) by searches at the Exchequer Office, and 
among the Rcceiver-Cloneral* 1 wnds at the Tax Office, that 
no Much liability was sulmihting liefore the 4th June, 1839, 
when the 2 A: 3 Viet c. 11 came into operation; but in 
practice such an inquiry is seldom, if ever, made. 

Re-rcgistry of Crown debt* wan at first not required 
but by the 22 & 2.3 Viet c. 3"» f-r), tlie provisions-as *to the 
re-registration of judgment* were extended to*Crown debts. 
so that in %very case- a search for five years will Ik* suf¬ 
ficient 

By the 28 & 29 Viet c. 104 (y), futurtT Crown debts giro 
not to affect land as to a ftontl jidt purchaser for value or a 
mortgagee, oven .with notice, until a writ of execution has 
been issued and registered; and a new mode of registration 

provided. It is material to observe, that Csgwn debts 
become & cliarge upon the land immediately upon the regis¬ 
tration of the writ; while, in the case of jucjpments,* the 
land must have been actually delivered in execufeonbefore 
registration can be effected, or a charge created. The 28 & 
29 Viet c. 104 is not retrospective; and it is therefore still 
necessary to-search for Crown liabilities of a date prior to 
thelst Ntjrewber, 1805, and siitoe re-registered 5 since that 

te)*a£Afe(i« WBmx 

11 Mm#. 
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<latc the search must also, in appropriate eases, extend to Chip. xi. 
executions, which are entered in tho same register as execu- —. 
tions under the 27 & 28 Viet. c. 112. 

The 2 & 8 Viet all provided for the registration of a 
quietus, and for the discharge of the debtor's land, in certain 
cases, without prejudice to the claim of the Crown on the 
remainder; and now, under the 23 & 24 Viet. c. 1l5, satis¬ 
faction of a registered Crown debt will be entered up by 
the registrar, upon a certificate of the commissioners or 
principal officer of the public department holding the bond 
being -filed at the office ; but, in the case of railway bonds, 
it appears to be still necessary to obtain a judge’s order 
before satisfaction can be entered up. 

A registered tin pendent though not of itself an incum- Ihpmdmt. 

I trance, apart from the equity on which the litigation is 
founded, fixes an intending purchaser with notice of any 
adverse claim or unsatisfied charge, which may be the sub¬ 
ject of the suit; and in every case tho Common Pleas 
Register ought to bo searched. If upon inquiry the suit is 
found not to involve any question of title or charge upon 
the property aftout to be dealt with, it.juay .be safely disre¬ 
garded. The mere existence of a registered lift pendens, 
apart from the question raised in it, is not a sufficient reason 
for refusing to complete a purchase ( z ). 

The 2 & 3 Viet. c. 11, which introduced the practice of K*giMtr*tic.nof 
registering suits, provides that no lis pendens shall bind Viet c. 11. 
a purchaser or mortgagee without express notice thereof, 
unless and until a memorandum or minute containing the 
name and 4he usual or last known place of abode, and the 
title, trade, or. profession, of the person whose estate is 
intended to be affected thereby, and the title of the cause, 

&c., shall have been left for registration with. the* senior 
Master of the Common Pleas; and by the same Act a lis 
jyeiulen* becomes void against the lands, aa to purchasers, 


(•) MuU v. Sutekim, 39 Bot. 615. 
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mortgagees, or creditors, unless re-registered ever}' five 
years (a); so that a search need only be made for that 
period. Whether it can he safely confined to the ;name of 
the immediate vendor, must depend upon the state of the 
title, and upon the purchaser being satisfied that, on prior 
sale-transactions, the usual searches have been made; and 
the lik^^emark applies to the other searches now under 
considenRon. In the case of a sale by trustees who liave 
full power to sell, and to give dischaiges for the purchase- 
money, a search for /is /jcw/eu* is often the only search 
which is necessary. 


SatUfactkm of lentil recently the only mode of discharging the registry of 
(••pendent. a was by obtaining an order in the cause upon n 

petition as of course presented at the Roll*; and on this 
being filed with the senior Master of the Common Pleas, 
satisfaction was entered in the register (ft); but now, as in 
the case of register^ judgments, the 23 & 24 Viet. c. 11. 
empowers the senior Master to enter satisfaction as to any 
registered pending suit, or /is jmidens, upon the filing of an 
acknowledgment by the plaintiff in the form, or to the effect 
therein mentioned (r). 


And now » w ^ en ‘ the litigation is determined, or is not 
a lu pendent, being fund fide prosecuted, the Court may make a summary 
order vacating the registration of the /is jtendens, without the 
consent of the party who registered it; and, bn an office copy 
of such order being tiled, the senior Master is to enter a 
discharge of the Us pendm* on the register (d). 


We remJLr ^ here, t * ult a special under the 

13 & 14 Viet c. 35 , is a lis pendens (sect 17 ) : so also is the 
duplicate of an administration summons filed under the 
15 k 16 Viet c. 80 (sect 46): so also is an administration 

(i)Aalw 18 h 19 Vtot & 16, Mfl. ' 

aR.7 7 *' ; • . • (e) Baot 2. ' • • 

WMrlt »7; I*ul Ch. Pr. (<f)S0**l Vfat o.47,a«. 


'r. 


I 
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suit, as inspects estates sold under the decree ( c ): and tiling, 
and not service, of the bill, is the commencement of a Ixs 
pendent (/). % If a bill is amended, the suit is pendent as to 
any fresh matter introduced into it, only as from the time of 
amendment. 


By the 114th section of the 25 & 2G Viet. c. 89, any 
petition for winding up a company under the was, if 
duly registered, made a lift pendens under the z & 3 Viet, 
c. 11. It was a common practice in winding up cases to 
register the petition for the purpose of affecting the estate 
of the individual contributory, although, at the date of regis¬ 
tration, there might be no specific chaige against it. But 
the Court of Appeal, reversing a decision of the Master of the 


RjjJls, held that the section only Authorized icgistration as 
against the company Qy); and now the section is repealed (/<). 

When the property is copyhold, the (Vmrt Rolls should be 
searched for documents, incumbrances, &c., not appearing on 
the abstract; so, where the property lies in a district subject 
to the Register Acts, viz., Middlesex> Yorkshire, Kingston- 
upon-Hull, and the Bedford Level, searches should Ik* made 
in the local registers : tlies^ searches, l>oth in the Court Rolls 


and in the county register, should Ik* extended over the 
whole period covered by the attract: copyholds, however, 
are excepted out of the Register Acts of Yorkshire, Middle¬ 
sex, and Kjngston-upon-Hull: so also arc leases at rack-rent, 
and leases for a term not exceeding twenty-one years, where 
the actual possession and occupation go along with the lease ; 
but, in practice, when such leases are assigned by way of 
mortgage, it is usual to require them to be registered. It is 
considered doubtful whether the exception as to copyholds 
extends to J^sesof copyhold estates (/). In practice such 
leases are frequently registered, where th" land is let for 
building purposes (*•). 


(«) Dm t. Earl of Norbury, 3 s. 5, m to Us peudtns being notice. 
J. k L. 267; too it reepecte ohetids, (</) Ex parts Thorn Urn, L. R. 2 Ch. 
Berry ?. Gibbons, L. R. 8 Cb. Ap.. Ap. 171. 

747. (A) See 30 & 31 Viet, a 47,«. 1. 

(/) Dm v. Earf of A'orturjf, ubi (») Sugd. 733. 

*uprd. Awl nee below, Hup. XV., (A) 8criv. on Cop., fith Ed., p. 838. 

VOL I. . * * 
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Where land situate in the counties of York or Middlesex 

« 

has been put upon the register under the provisions of the 
23 & 26 Yict. c. 33, and while if remain* tkertpn, the local 
registries are to cease to l>e applicable (t). 


In many cases the situation in life of the parties may 
render it proper to search the Court of Bankruptcy (m). Pur¬ 
chasers Mahout notice were protected by the 2 & fl Viet, 
n. 11, f*. 12, and 2 «Sr 3 Viet, a 29, against acta of bankruptcy, 
upon which no tiat had actually issued; the provisions of 
these statutes wen* repealed, but were, in effect, re-enactcd 
by the Bankruptcy <'oiwulidation Act of 1849 (n); and 
wero not icpc&led by the Act of 18C1 Under the 
Bankruptcy Act of 1869, any disposition or contract with 
respect to the disposition of pioperty by conveyance or 
otherwise uiaile by any liankrupt bond jidr and for value 
with any person not having at the time notioe of any act 
of liankruptcy committed bv the liankrupt and available 
against him for adjudication is to bo valid notwithstanding 
prior acts of liankruptcy (o) The search should, in strict¬ 
ness, l>e for twenty years, but a five years* search is com¬ 
monly (fronted sufficient. 

*1 


Notice of— Notice of an act of bankruptcy was under the Act of 1849 
riaL immaterial if twelve montlw liad elapsed without a fiat or 

a petition for adjudication having been sued out or filed (jf); 
and this provision was not repealed by the Act of 1861. By 
the Act of I860 the period for presenting a petition is limited 
to six months from the «late of the act of liankruptcy (q). 
The search, when made, should extend to deeds of assignment, 
composition, or inspectorship, registered under the provisions 
of the Act o£ 1801. 


Annaitiv*. 


By the 17 & 18 Yict c. 90, which abolished the law's 
against usury, the Act requiring the enrolment of grants of 


4 

104. (p) IS * II Vlai. m. M, 1M, whkh 

‘ (a) Off* v. Bylaw*, 18 Jar. Medan «m *ot wpMfcd by tto S4 
4M f * 88 Vfct a W4' ; 

Witlirra*. a 108 , 1 m. (f)«*«tW,i(tn,fc8. 

■ (.j«A‘»vi«td.n ) .»B. 
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life annuities was repealed; but the 18 & 19 Viet c. 15,8.12, 
established a new register of life annuities and rent-charges 
not createcUby will or marriage settlement (r). It is con¬ 
ceived that the enactment would not be held to apply in 
the case of a rent-charge for life reserved to a vendor as the 
consideration, or as part of the consideration, for the sale of 
property. The recent statutory provisionH as t<^todgments 
and Crown debts do not extend to annuities. 


CilAp. XI. 
Sect 2. 


Whore the estate has }>cen entailed, or has belonged to Recovery 

* . .. . • . . * . . deedn and 

married women, it niAy r»e proper, in special cases, to search acknoxvied^. 
for inrollcd deeds and acknowledgments under the 3 4 • 

Will. iVP c. 74; but such a search, it is conceived, is not w»uwn 


usual in practice, unless there be reason to suspect the exist¬ 
ence' of suppressed documents. 


In some cases it may lie proper to scare)) at the office* of ‘linage 
Land - Registry for i*ent charges created in inspect of loans 
under the Land Improvement Acts (*). 


(3.) Time for making Marche* and inquiries. 


Seotion 3. 


Time for 


Whatever searches and inquiries are deemeef necessary, ma king 
should, of course, l>e brought down to a point as close as pos- and 

sildo to the time fixed for completion: some practitioners searehcM, 
make th* search iAunediately after obtaining an opinion ^J > tobe 
upon the abstract^ and a supplemental search immediately 


before completion; but the more ordinary course, it is con¬ 
ceived, is to make but one search, and that immediately 
before completion. 


A solicitor will not be allowed upon taxation, even as Unnecessary 

» * costs of, not 

between solicitor and client, the costs of searches directed by. «Uotr«L 
counsel, but which have, to the knowledge of the solicitor, 
been rendered unnecessary by subsequent events (f). 

(r) Tfe« pi*» of torch U the Mine Debenture Act, 1856, 28 A 29 Viet, 
an for judgment*. . c. 78. 

(#) Soe 27 It U Vlot o. 114, and (I) Langforrl v. JfoWy, 3JAL 
the former Aoti there otod | 88 & 34 97. 

Viet c. 66 i mo aUo the Mortgage 

K x 2 
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CHAPTER XII. 

AS TO THE PREPARATION OF THE CONVEYANCE 

1 . General matter* irlatiny to, amt to the form of. 

2. A* to the jtmiien. 

3. The recital*. , 

4 . Tlte consideration—wont a of conveyance—amt jut reel*. 

5 . The covenant*. 

t 

0. The dnift ami engro**ment. 

(1). Upon a sale in consideration of a gross sum, tlig pur¬ 
chaser, having accepted the title, is liound, subject to any 
special stipulation in the contract, to prepare the convey¬ 
ance, and tender it for execution to the vendor (a); and 
reason Meins to favour the same rule even where the con¬ 
sideration «is a rent-charge, although the practice in such 
cases appears to lie unsettled (/>). In some provincial dis¬ 
tricts it seems to be the practice to stipulate that fhe con¬ 
veyance shall lie prepared by the vendor's solicitor at the 
expense of the purchaser. Such a stipulation would no 
doubt b6 regarded with disfavour by the Courts. It is, 
however, not unusual, and is often a matter of general con¬ 
venience, upon a sale of property in many small lota, for 
building or other similar purposes, to have a model form of 
conveyance prepared, and to offer it to purchasers at a 
moderate specified charge. 

. A custom in a manor, that the steward shall prepare all 
surrenders for a reasonable fee, appears to be valid (c). 

* 

(«) 8*. S4Q, 241. Bog. r. BUko,'$ Btdm (Lord of Manor 

(6* • 7am. Con* by S. 518. qf) t 8 Tkml P. 0. 808. 

2B. ft Aid. 550; 
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In the^ibsence of special custom, the lord is not bound to Ch*p. xir. 
admit to several tenements by one admittance. When the 8e ct . 
admittances are several there must be several stamps and A "J 0 « lr - 
fees to the lord: but the steward cannot, in the absence of in case of neve- 
special custom, claim several fees, as such; but merely a 
quantum meruit: and the amount of the fees claimed by him 
as customary may itself show that they could not have been 
payable from the commencement of'legal memory (il). For 
the purpose of the above rules, fractional shares in a single 
tenement, held by tenants in common, constitute separate 
tenements so long as they are separate; but not after they 
are rc-uftitcd on the Court Rolls (r). 


Even if a contract for purchase of an equitable interest ,,f 

can in itself amount to a conveyance (/), the purchaser is interest, 
entitled to a formal assurance, if such appear by the con¬ 
tract lo be necessary, in order to carry the intention of the 
parties into effect (y). 1 


As we have already seen (A), the preparation of the con- Preparation of 
veyancc is not, necessarily, a waiver of objectidhs to or • 

requisitions upon the title, though, as a general rule, it 
ought ppt to be prepared, until it is reasonably certain that 
the title will be accepted ; and the draft, if submitted for 
approval «m the vchdor’s l>chalf, should 1*; sent expressly 
without prejudice to any pending requisitions on the title. 


It lias been held, that a purchaser cannot compel the Whether pur- 
vendor to. get in an outstanding equitable interest by a deed qui^outSaad- 
distinct from the general conveyance (t). It is, however, 
conceived, that this doctrine must l»c applied with hesita- br«ce«tobe 
tion (I); and that, subject to the question of expense (/), a XodeecL *** 
purchaser may generally object to have his conveyance in- 

(rf) Trtkcme y. Gardner % 20 L. T. C. C. 150. 

•271, Q. B. ; r Jur. N. 8. 804. (A) Sepm, p. 432. 

(e) Queen y. Eton CoUcyt, 0 Ad. A (i) Jtntcri v. OiU, 1 Beav. 375. 

HI N. 8. 530, nnd oaaea cited. * (A) 8u g. 558. 

</) Bat ae« m to thla, e*f/>r« ( p. 240. (f) Aa to which, ride infrA, Ch. * 

(y) Fenner v. Ifrpburn, 2 Y. k C. XIII. 
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% 

cumbered with matter arising from the complicated state of 
the title (m): indeed it may often, especially whoa the pro¬ 
perty is likely to be much subdivided, bo most desirable to 
avoid any reference upon the conveyance to a voluminous, 
although apparently satisfactory, earlier title. And it is 
conceived that (subject to the question of expense,) a pur¬ 
chaser may insist on taking his conveyance in the form 
most convenient to himself, provided that the vendor is not 
thereby prejudiced (ti); and on keeping off tho face of his 
conveyance any matter which, although agreed to bo waived 
as an objection, yet tend* to throw a doubt upon tho title, 
or any collateral matter which may hereafter emljarrass the 
proof of the title (o). If, for instance, trustees were to sell 
under circumstances not necessarily appearing upon tlux face 
of the conveyance, but amounting to a breach of trust, and 
the cettui* qne trurt agreed to confirm the sale, the pur¬ 
chaser might, it is conceived, insist upon taking thU con¬ 
tinuation by a separate deed; for to include it in the 
conveyance would oblige him, upon a resale, to prove who 
were the parties beneficially interested, and might give rise 
to questions which would have been wholly immaterial to a 
sub-purchaser without notice of the br^ch of trust. 

% 

It may, in fact, be laid down as a general rule in pre¬ 
paring conveyances, that not only should all objfcctiunable 
or doubtful matter \ns kept off the title, but that nothing 
should be brought on to it, the introduction of which is not 
evidently necessary or expedient: in proportion as additional 
matter is introduced into & deed, and additional persons are 
made parties to it, the chances of some error or ambiguity 
existing in it are increased. 

% 

And when the nature of the title to the property rchders 
it jktyrable so to do, m on a purchase of undivided ports of 

(») Bmjn# *. Lons, 11 Jur. 646. 

Ml J ttd .1 Pqa i 8. 215 \ ♦ (o) Sue (M * JT«f, 15 

* *ra 

.(*) Coop * 9 ▼. bnirrijht, Jobs*. 
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a freehold estate and of the entirety of a judgment debt (j)) t Chap.xil. 

the purchaser may insist upon taking separate conveyances, ....__ _ 

and upon apportioning the purchase-money as he tliinks 
fit: but this doctrine must, of course, be confined within 
reasonable limits; for a vendor of a compact estate, held 
under one title, could hardly be required to convey it in 
lots, by several assurances, merely to suit the convenience of 
the purchaser; at any rate not without being paid &li a ad¬ 
ditional costs thereby incurred: and it is obvious that the 
excessive multiplication of-conveyances might, apart from 
the question of costs, be reasonably objected to by a vendor. 

The proper rule would seem to lx*, that the purchaser's 
light to separate conveyances depends not upon the question 
of convenience, considered merely with reference to his own 
private views in respect to future dealings with the estate, 
but upon his being able to show that such a inode of carry¬ 
ing 6ut the contract is that which, in the absence of any 
special instructions, would probably 1 h* recommended by - 
experienced conveyancers. 

l r pon the purchase* of a property in mortgage* the pui- lVi-ouiUon* to 
chaser should pay off the charges, and take a dear convey- purdum, of " 
once of the legal and equitable estates from the vendor and l " n,ort ’ 
his mortgagees; and then, if such be the arrangement, 
execute fresh securities to the latter for the amount which 
is to remain upon the property. By taking a mere convey¬ 
ance of the equity of redemption he becomes liable to lie 
compelled to redeem, not only the moi-tgage upon the parti¬ 
cular property, but all other subsisting mortgages of other 
properties by the same mortgagor which, either before or 
after his own purchase, become united in the same mort¬ 
gagee ; and this although he bought in ignorance of their 
existence (g). * 

( p) Clark* v. May, 18 Beav. 278. wpri. The 7th soction 6f tho 87 A 

[q) Bceror r. Luck, 4 Eq. 587 ; Aorc* 88 Viet c. 78, doe*notaffeet-the oquit* 
day v. Ckapma*% V.-C, Hall, 15 Mtrch abb right uf * martgaguo to oouaolh . 

1875; the Mine principle applies in dato hU mortice from tho sente 
the cam of a mortpge of an equity mortgagor. This section, it is under, 
of redemption ; flrtmr v. Lnrl\ "Jx stood, is about to be repeal 
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Chap. XXL 
8 «U 


HU right to 
keep mort- 
d«bt on 

foot. 


Diaeutailing 

M8UTAU0V. 


Statutory 
forms of rail- 
w aj convey* 
ancee. 


Short parlia- 
menUry forn 
of 1845. 


Under a contract for the purchase from a mortgagor of 
his mortgaged estate, free from incumbrances, the purchaser, 
with the concurrence of the mortgagee, may so take his 
conveyance as to keep the mortgage on foot; but he must 
procure his vendor to be discharged from ail liability, and 
pay any extra expense which may be occasioned by taking 
the conveyance in that form (r). 


So, a purchaser from a tenant in tail, may, it is submitted, 
insist upon the property being disentailed at liis own expense 
by a separate deed; and may reasonably object to any un¬ 
necessary exposure of his title in a public office. 


The Lands Clauses Consolidation Act, 1845, and the 
earlier railway and other similar Acts, contain statutory 
forms of conveyance to the several companies; the use of 
these forms, in preference to the ordinary instruments of 
assurance, is not obligatory: but inasmuch as an extra¬ 
ordinary efficacy (*) is given to conveyances made according 
•to the statutory form, or us near theirto <cs (he ciiVHht- 
tdance* of the ausc trill admit, it seems to bo desirable to 
frame the assurances as much upon the model of the statu¬ 
tory fonu as may conveniently be; in one case, where the 
deed was not in the statutory form, it was held that the 
company were not bound to register it under the provisions 
of their Act (/). 


Certain short forms authorized by Acts passed in the 
.Session of 1845 have, by the univereal consent of the pro¬ 
fession, been consigned to a deserved oblivion (a). Such* 
enactments are either unnecessary or mischievousunne¬ 
cessary, if the parliamentaiy form would, if unauthorized by 
Parliament, merely express in fewer words the meaning of 
th^ forms in ordinary use: and mischievous, if an unnatural 
and. secondary meaning is given by Statute to words which 

**. • w 

(r) CvOjrer v. Cartieri/kt, John*. N/B. 071 8«t 9 & 8 WtL IV. 0 . 110, 

97% . / • •. so. 

*, '(*) 8*t 8 k » Viat. c. 16,*.81. (») 8« 8 A Mfet e. UP ; and, A- 

Ointraf Cmetirn On., 2 .for. tn I<ctw«, c. 114. 
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are piimd facie clear and intelligible; for the effect is to .chap. XII. 
induce not merely uncertainty, but positive misconception, 8 cctl * 
in the mind of the unprofessional reader. For instance, a 
lessee who has, in the usual way, covenanted not “ to cany 
on any trade or business” upon the demised premises, may 
feel a reasonable and saving doubt whether he is safe in 
using them for a school ( x ): but, unless more addicted than 
is customary to the perusal of Acts of Parliament, he pro¬ 
bably will scarcely suspect that such an occupation is for¬ 
bidden by an engagement, not to “ use premises as a shop 
which is, nevertheless, the statutory equivalent to the ordi¬ 
nary covenant (y). If brevity l>e the only or the predomi¬ 
nant desideratum in a legal document, it would be quite 
]>OHsible, with the aid of the Legislature, to express the 
greater part of an ordinary assurance, algebraically; which 
would at least have this advantage, viz., that a person who 
had entered into covenants c+y+z, would hardly venture 
to act upon his own ideas as to the unknown value and 
signification of these mysterious letters, without consulting 
the interpretation clause of the Statute to which they owed • 
their legal efficacy. 


Upon a sale in many lots of an estate subject to an incuui- „ 1 
brance which is to bo paid off out of the puixihase-money, lots to b« got 
expense pi ay be saved by taking a release to the vendor, JuJ? ,ep,iraU3 


insteal of making the incumbrancer concur in the several 
conveyances: and this, when the parties are on good tenus, 
is usually acceded to; although it might probably be 


resisted, either by a purchaser, or by the incumbrancer. 


Where, as is often desirable, a subsisting incumbrance is 

to be kept on foot for the purchaser, the more prudent kept on foot 
. « , , _ . . for purchssci * 

course appears to be not to rely on a mere declaration of benefit. 

intention, but to let the sum itself, and also the term of 

U) Bee -Ooc d. Buk*v. Kcdiwj, 1 A Jo. 414 ; Wilkin ton v. Robert, 2 D* 

M. A 8. M ; Kemp v. Sober, 1 81m. G. J. A 8. 62. 

N. S. 617.; Wickenden v. Webster, 2 (y) Set, 2nd schedule to 8 A 9 Vki. 

Jut. N. 8.590 ; 5 & A B. 887 ; Join- # c. 124. 

TT~H 0 .W V R 78ft • 2K.’ 
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years, if there be one for securing it, be a—igt—d to a trustee 
for the purchaser: or to let a declaration of trust be executed 
by tho incumbrancer («), and the legal owner of the term. 
But an express declaration that the incumbranoe is to be 
kept on foot will, of itself, prevent a merger (a). 


A* to 
n’ilrfcil»o 

c\cc|>tion4 ( 


and rwern- 
tions of ea*c- 
nuentn. 


When land is sold subject to restrictive oovenant* as to 
user, to lie created tlr now , it is desirable to except from the 
granting part of the conveyance all rights, privileges, and 
easements, the enjoyment of which would be inconsistent 
with, or a breach of, the sulisequent restrictive covenants. 
And in such a case, as also when rights, privileges, or ease¬ 
ments are under the agreement to l* made the subject of 
express reservation or exception, it is desirable to state in 
the declaration of uses that the property shall remain to 
such uses as shall give full effect to the subsequently con¬ 
tained exceptions and. reservations, and (subject thereto) to 
the uses subsequently declared. An actual re-grant is some¬ 
times resorted to ; but this may give rise to difficulty, or at 
any rate additional expense, if the estate is to be oonveyed 
to uses iji settlement; and the plan alcove suggested seems 
to bo equally efficacious. 


Bepar ate dooda 
for •eparaia 
matters, Ac. 


And it may be remarked, that it is generally inexpedient, 

and, eventually, false economy, to comprise several distinct 

« 

estates or matters in a single deed. 


tfutigSd** A 0 a general rule, the assignment of satisfied terms is 
ienns. rendered unnecessary or impracticable by the Act of 8 & 9 

Viet. c. 112: the Act, however, does not appear to extend to 
copyholds, customary freeholds (6), or leaseholds (c); and it 
' teems doubtful whether either the 1st or 2nd section extends 


ft its MtdUg r. HoHon, 14 81m; (a) Jamaon r. M, » B-r. 0, 

2 WatU v. tyme* 16 81m. 18. 

• 640; C., 1 D« O. M. A 0. (6) Boo D%r. Coadm Coav. Pn*. ( 

$40. OB ti* MUM «txbjoct, 3rd ed. 79. 

8rd ad 804 ; 9 (c) Thai la, whwa s tartt fti aroatod 

Jam. Coot. Vj 8. f IB, 214; WnMt by Bub-dmrfmj: aw tad onorfdar mo*. 
rt Ormdor, Sjr. Jar. 4P. 1 8 of Art 
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to any hereditaments other than “fond” technically bo 
called (d). But a purchaser is entitled to have an outstand¬ 
ing unsatisfied term assigned or surrendered, even where by 
a decree of the Court, provision has been made for satisfying 
it (e). 

Whero, before the passing of the Act, A., who although 
not in fact,*yet l>elievcd himself to be, the owner of a free¬ 
hold estate, mortgaged it to B., and an old term for years 
was at the same time assigned to a trustee, in trust for B. 
and to attend the inheritance, it was held that this term 
could not, after the 31st December, 1845, be used in eject- 
mont on behalf of a person claiming the estate by a title 
paramount to that of A.; although it might, if requisite, 
have boon used as a defence by a party claiming under B. (/). 

And it seems probable that a satisfied term, which retains 
a quasi existence under the Statute, does by no means uni¬ 
versally afford to a purchaser the same protection which it 
would have afforded to him under the old practice. If he 
)>e in actual possession, of the property, it may enable him 
to resist tlu^ attack of an adversary; but, ii* he be dis¬ 
possessed, it apparently.gives him no facility for recovering 
possession: considered as a legal weapon, it is, in fact, a 
mere shield, and nftt a sword. 

In one case, where, before the passing of the Act, a term 
was declared to be held in trust for securing a mortgage 
debt, (part of which was money for securing which the 
term had been originally created, and the entirety of which 
was secured by, as was supposed, a mortgage of the reversion 
in fee,) and subject thereto in trust for.A. and B., who were 
supposed to be entitled to the equity of redemption in fee, 
but the reversion in fee, expectant on the term, was in fact 

• • • 

(c l) Dav! C. C. P. 75, 79. * ami see Doc v. MouUdaU, ibid. 689, 

(e) Strong* ▼. Hawha, 2 Jar. N. 8. Mid Prttr y. Uuh } 4 Do G. M. $ G. 
388. 495. 

(/) A* v. Prior, 16 M. A W. 008 ; 


Chip. XII. 
Sect. 1. 


Do* v. Price. 


Protection of 
a satisfied 
term under 
&e statute. 


Doe v. Joint. 
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vested in X. under a prior concealed conveyance, and in 
1847 A. paid off the mortgage, and subsequently brought 
an ejectment against X. on the demise of the trustee of the 
term; the Court of Queen’s Bench intimated a doubt 


whether the payment of the sum due on the original 
security, by a person supposed to l>e, but who was not in 
fact, the owner of the equity of redemption, rendered the 
term a satisfied term within the 2nd section of the Act (*/); 
and held that, at any rate, the term had not become atten¬ 
dant on the inheritance, cither by express declaration — 
there haviilg liccn no such declaration—or by construction 
of Law,—for the trust was expressly declared to la* for A. 
and B., who had not the inheritance, although they were 
supposed to be entitled thereto when the declaration of 
trust was executed,—and that the term was therefore still 
in existence (//). This decision, and the Accompanying dic¬ 
tum, which, if correct, wouId materially restrict the operation 
of the 1st section, and go far to reduce the 2nd section of 


the Act to a dead letter, are put understood to have met 


with general approl»ation (#), or to have materially affected 
the practice of conveyancers. 


CoitnU v. In a case at Law, where a i>arty for whose liciictit a term 

liujke$. ^ad been assigned Indore the jiassing of the 8 k, J) Viet. 

claimed the protection of the term under that "Act, the 
Court held that the proper way of testing Jus right to such 
protection was to consider whether, if that Act had not 
been passed. Equity would restrain him from sottiug up the 
term ( Ic ); and where a satisfied term was assigned before 
the passing of the Act as a security for money advanced to 
tk tenant for life, under a settlement of the fee, and to 
attend the inheritance, the Court of Exchequer held, follow¬ 
ing Che authority of Cottrell v. Huyfies, that tho term could 
not be set up against tho paitics entitled in remainder, the 

iff) “an* w*n cfcari/ wm a aati*- 774. 
fled <*>•.•' Sag. « SIM. 292. (4) See Sag.* SUt 294. 

(X) Dee J. kUg v. Jonre, 13 Q. U. (*) Court*! r. IfvyX**, 10 V. B. f.3i 
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mortgagee having had clear notice of the settlement (/). 
Where, before the passing of the Act, a mortgagee in fee, on 
advancing his money, stipulated for an assignment of an 
outstanding satisfied term held in trust for the mortgagor, 
and this was agreed to, but no assignment was executed prior 
to the passing of the Act, it was hehl that as the term, 
although satisfied, was not simply attendant, it remained 
unmerged by the Act (m). Of course, the same result 
would follow in those frequent cases where the term has 
l>cen actually assigned in trust for the mortgagee, his 
executors, administrators, and assigns, and subject thereto, 
in trust to Attend the inheritance. In such cases, the Act 
would not operate until the satisfied term had also become 
simply attendant, by the performance of the secondary 
trusts to which it was subjected, prior to the passing of the 
Statute. If, however, as is sometimes found to be the case 
in titles, the term was assigned simply for the mortgagor, 
his heirs ami assign*, and to attend the inheritance, ami 
was so held when the Act came into operation, the term, it 
is conceived, would proliably l»e held to have merged. 

Upon a sale of copyholds, it has been a frequent prac¬ 
tice, with a view to saving or postponing pajAnent of the 
fine on alienation, and the expenses of admission (?i), to 
take the surrender to the use of the purchaser’s appoint¬ 
ment, ami in defatilt of appointment, to the use of himself 
in fee: but this, as it leaves the vendor liable as tenant, 
ought to be resisted by him if the incidents of tenancy are 
onerous. And it has been held that the lord of a manor 
need not, in the absence of special custom, accept a surrender 
so fiamed (o); although if he accept, he must subsequently 
act upon it (/)); and a copyholder has universally the right 

(l) Plant r. Taylor, 8 Jur. N. 8. De G. M. k G. 658 ; 9 Ha. 698 ; anil 

140 ; 7 H. k N. 211. we Reg. v. Garland, L. R. S Q. B. 

(m) Shaw ▼. John ton, 1 Dr. k 8m. 269 ; Garland t. Mead, L. K 6 Q. B. 

412. 441. 

(n) Rex v. Oundle, 1 Ad. k E. 283. (*) BddUslon r. Collins , 3 Do G. 

(o) Flack v. Downing College, 18 M. k G. 1. 

C. B. 945 1 »eo Glau r. Richardson, 2 


Chap. XII. 

Sect. 1. 


A* to *uren¬ 
dering copf* 
holiln to iiw*m. 
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to surrender to the use of his will ( 9 ): and may, therefore, 
—<— Honr that a surrender to the use of a will b unnecessary, 
devise his copyhold hereditaments so as to create a valid 
poorer of appointment 


Section 2 


A*fco the 
pnrtiea. 

Who to be 
1 Artie*. 


(2) A* to the ixuiirti. 

All persons whoso concurrence is necessary in order to give 
to the purchaser the full 1 * nufit of. the contract, must, of 
course, be parties to and execute the conveyance : and it is 
often desirable that peisons from whom nothing moves b\ 
the deed should lie parties to it, for the purpose of affecting 
them with notice of its contents, and preserving indisputable 
evidence of the fact of notice 


Judgment 

creditor*, 

whin. 


Previously to the 27 k 2S Viet c 112, by which, as >u* 
* have seen (#), a judgment does not affect land until it has 
been actually delivered in execution, if the title wore such 
that judgment creditors could at Law take the property in 
execution, tjiis alone entitled the purchaser to require then 
concurrence; even though Equity might by injunction have* 
restrained the exeicise of their legal right (#); so, also, wheie 
the judgments were a charge upon a mere equitable owner¬ 
ship, the purchaser might, in certain cases, be entitled to 
require the concurrence of the judgment creditors Thus, 
where A. agreed to sell to B, who accepted the title, paid 
part of the purchase-money, and was let into possession, but 
took no conveyance, and A. in a suit against B, to establish 
his lien, obtained a decree for sale, a purchaser, under this 
„Jecree, objected to complete without the concurrence of the 
judgment creditors of B, whose judgments were prior to 
the decree, but who were not parties to the suit; and the 
ftlgtfjUoft was held to be valid (t). Under 4he present 
' • * 

<|> CWb* (<) (hvtmort </ 0"+0 h* UotpUal 

AL'Xl.fMt.t. v. WmtmMtr Jmpnmmmt Qmwt- 

W Crtddock V, t%f&, 14 81m. S10. noniff, 1 D»fl.4la AIL 
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Law, it ia conceived that unless there ha* been actual chap. xil. 

delivery in execution at Law, or what ia tantamount _ 

to it in Equity, viz., a decree or order of the Court 
establishing the lien (u), in either of which caaes the 
concurrence of the judgment creditor is clearly necessary, 
the purchaser cannot require him to be a party to the con¬ 
veyance merely because he has an, inchoate right, which, if 
enforced, might ripen into a charge (v ); but the purchaser 
should not part absolutely with his purchase-money until 
satisfied that such inchoate tight has not ripened into a 
charge. 


In the case of a resale before completion, where the con- ' vl » etber Cn,t 

1 |mroba**r 

veyance is made direct to the sub-purchaser (B.) and there should be party 
is no increase of price, it seems to ta tatter not to make the 
original purchaser (A.) a party to the conveyance, but to let l mrihMer - 


him sign a memorandum authorizing the vendors to convey 
to B. in sulwtitution for himself: a duplicate of such memo¬ 
randum should ta given to B. The practical objection to 

making A. a party seems to ta this, viz., that if he has 

• 

in any way dealt with or incumtared his interest under 
the agreement; and the fact, although unknown tA B., were 
to come to the knowledge of any future purchaser or mort¬ 
gagee (C.), there would ta a difficulty in making out a 
marketable title; for although B., taking the legal estate 
without # notice of such dealing or incumbrance, would 
acquire an indefeasible title (.c), which he could transmit to 
C. although affected with notice, yet it might be impossible 
to adduce, evidence which would be satisfactory to 0., of the 
fact of the want of notice on the part of B. (y). 


And where it is a term of the contract that certain specified 
persons shall concur, the vendor canntt decline to procure 


(tt) 9*p rd, Ch. XI., MOt 2. 

(v) Boo BoA ff (Mi r. Rm$*U, L. B. 
19 Eq. 210; and compare Mtidrtd r. 
Auto, L. & 8 I* 220. • 

(x) It It conoefved that the 7th 
action of tho 97 A 88 Viet a 78, hat 


not dep rired B. of the protection 
afforded by the legal estai* md fnorr. 
This Motion, H ia understood, ia about 
to "ha repealed. 

(jr) Bee Frtfr r. Bern, 4 Do G. M. 
AG. 425. 


Stipulation 
that unncces* 
•ary parties 

shall concur, 
is binding. 
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Chap. XII. 

Sect* 


Vendor most 
in iNidiff of 
stipulation, 
procure oon- 
curreuoe of 
nece**ary 
parties. 


Sale by mort¬ 
gagee, under 
(■owerof mort¬ 
gagor’s con¬ 
currence, not 


their concurrence on the ground tint they are in fact unne¬ 
cessary parties (z): but it would appear that he cannot be 
required to procure the concurrence of unnecessary parties, 
upon the mere ground that he has it in his power so to do (a). . 

But the vendor will be compelled, even in the absence of 
express stipulation, to procure tho concurrence of parties 
who are bound to convey at his request ( b) t c.g., trustees of 
the legal estate (c ); and in one case a -purchaser of copy- 
holds, who had acquired the whole legal and beneficial 
interest, was nevertheless held entitled, in a suit against his 
vendor, to require the concurrence of mere nominal trustees # 
who had never been admitted under a voluntary covenant 
to surrender (if). Of course, a vesting order would be equi¬ 
valent to a conveyance. A direction in & decree for specific 
performance that the vendor shall convey has the same 
effect as a direction that the vendor "and all other necessary 
parties” shall convey (V). 

Upon a sale by a mortgagee under a valid power of sale 
duly exercised, the purchaser cannot require the concurrence 
of the mortgagor (/); although by the mortgage deed the 
latter agreed to join in any sale, if required (</). 


Mortgagor 



brancee roust 


procure oou* 
currence of 
mortgagee. 


A mortgagor, selling as an unincumbered .owner, must, of 
course, procure the concurrence of his mortgagee (h ): so, a 
tenant in tail in remainder will be decreed to convey a l»ase 
fee, and to covenant to bar the remainders over upon 
becoming tenant in tail in posseasion (i). 


(r) Benton ▼. Lamb, 9 Beav. 502. Ap. 614; affirming V.-C. 8., L. R. 1 
(a) See Corder r. Maryan, 18 Vea. Eq. 449. 

344. (/) C&y t. Skarpe, Bug. S96 ; Alien 

- (5) See 1 Madd. 11; Codiyan t. ▼. Uartf Jar. 239, R. 

IfmMJtr, 2 Sch. A L. 160, 166. (y) Oordtrv. Morgan, 18 Ve*. 344. 

See now aa to a bare trustee (A) Aa to the p ower of the legal 
37 A 38 Viet mot 5 A.6 ; and m to pereoaal repteemletiri of A mortgagee 
what k share trustee within the Art, to ooavqy the mortgaged aetata, aee 

' hefii •••’ ; i ’ 37 A 18 ^lot a 78 eeet 4, uA tide 

(</)**»*. WmUer, 28 Bear. 488 ; sepr*, j*. 18,1& 

hat rn given ; poi put re. (4) Lord BoUngbrMe 1 Bob. A 

\e) Mhtom w, JCinoood r b. R 8 Oh. U 19, * 
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Upon the sale of a bankrupt’s estate, he is usually made cup. xil 
to oonvey and covenant for title (k): his covenants, how- 8aot,2 ‘ 
ever, are obviously of little value; and it would seem that a 

«. he cannot be compelled to execute the conveyance (Z): but P 4 *?- 
the Court of Bankruptcy was by tho Act of 1849 em¬ 
powered (m), upon the application of the assignees, or of 
the purchaser, if the bankrupt did not try the validity of 
the adjudication, or if there had been a verdict at Law 
establishing its validity, to order the bankrupt to join in 
the conveyance: and if he did not execute it within the 
time directed by the order, then he, and all persons claiming 
under him, were to be estopped from objecting to such con¬ 
veyance; and all estate, right, or title, which he had in the 
property, was to be as effectually barred as if such convey¬ 
ance had been actually executed by him (n). The order 
would appear to have been of course if he did not dispute 
the validity of the adjudication (o). It was doubtful whe¬ 
ther a purchaser could, in ordinary cases, require the 
assignors to procure such an order unless he could throw a 
doubt upon the validity of the adjudication: if he himself 
applied for it, the costs would seem to have been in the 
discretion of the Court (p). 

Under the Act 
such conveyances, 

do all sudh acts and things in relation to his property, and 
the distribution of the proceeds among his creditors, as may 
reasonably be required by the trustee, or may be prescribed 
by rules of Court, or be directed by special order of the 
Court upon the application of the trustee or any creditor ( q ). 

As respects dower, in cases falling ugder the new law, Dowiw, 

* • when to be a 

it) Sag. 876. 878 ; JEz parte BrruUtod, 1 M. D. & p * rty ' 

(J) Dev. Oonr. 2, Pact A, p. 467. De G. 118. . 

. (m) Seel2 * UViot 0.106,1.148, (•) Em parte Brmdahck, 1 tyon. D. 

MrieOeo.IY. c.16. *.78; endtee & De G. 118. 

Role 17 of the General Order* under (p) See note to 0 Jerm. Coav. by 
the Aet of 1861. • 8. 261. 

(n) See A pmit /oefoen, 2 Dee. A (j) 82 A 88 Vtet e. 7b •. 18. 

C. 468; E* parit Tkmat, 2 QL A J. 

VOL. I. 11 


of 1869, the bankrupt is to execute all Under the 
deeds and instruments, and generally to Actof 18GP * 



81 * 


i«i'il|hiiat er co&rwtua&t. 


-W 


MiUr. 


tfWMMmu U, of me, odd*-*. ; the 

amqmm by tbe htutopd «k>pe being fr ttflMw * lefe > la 
QMS fcUing under the old law, it hu feta bdftttat the 

purchaser oould not insist on the wife’s eoQOBtrettce if he 
could obtain an assignment of a legal term for years created 
previously to the right of dower attaching upon the estate, 
and of sufficient duration (r); inasmuch as, if the wife pro¬ 
ceeded for her dower at Law, she could recover it only with 
a cesset cxecutio during the term, and Equity would not 
remove the bar. This, however, does not seem to bo a satis¬ 


factory reason for the doctrine; as not only was the pur¬ 
chaser obliged to incur the expense of keeping tho term on 
foot, but he would have had to pay at least his own costa at 
Law in the event of the dowress availing herself of her 
legal remedy (a): and it would appear that a purchaser can 
at any rate require the vendor to ascertain, if practicable, 
whether or no a liability to dower exists; and is not bound 
to be satisfied with a reply that if such liability exist he 
may protect himself by means of a term ( t ). It was decided 
by V.-C. K. Bruce, that an old term for years which upon a 
purchase prior to the 1st January, 1846, (when the 8 & 9 
Viet c. 1 IS* («t) came into operation,) was duly assigned to a 
trustee forihe purchaser, is a sufficient protection to a sul>- 
purchaser, purchasing on or after tho 1st January, 184G, 
against tho dower of tho wife of the original vendor (a): but 
such ft term, it is conceived, would be no protection to tho 
sub-purchaser against any claim to dower by the wife of 
such first purchaser; supposing him to have been seised in’ 
fee on the 1st January, 1846. Where a legal jointure under 
the 27 Hen. VIII. c. 10 is relied on in bar of dower, the 


.vendor must produce a satisfactory title to the jointure 
land (]/): but where the purchaser has agreed Urn ly upon 
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thi equitable crested by an equitable jointure, it need Ch^xn. 
only be- show** that the husband car other contracting party - J-!*. *•- 
has p e rf o rm ed that which the intended wife (being an adult) 
agreed to aeoept in lieu of dower (t). 


The liability to dower has been held a fit subject for com- Am to ooncur- 
pensation, where a wife, .entitled to dower, refused to concur duwrr 

in her husband's conveyance, and the purchaser was willing 
to take the estate (a): but a purchaser, it is conceived, 
would not be compelled to accept compensation; the claim 
of the widow being not to a mere money payment, but 
extending, if she so elects, to the actual possession of so 
much of the land as may be set out in satisfaction of her 
dower. Her claim, too, it must be remembered, in the case 


of sales by her husband without her concurrence, is a sepa¬ 
rate claim against each distinct purchaser, and extends to 
buildings or other improvements: and in the case of houso 
property, the widow of a copyholder has, by special custom, 
been held entitled as against a purchaser to a separate third 
of each tenement (6). 


When the property stands limited to the commdh uses to Dower m*y^ 
l>ar dower in favour of the vendor, he should eitfier exercise 
liis power of appointment, or the dower trustee should con¬ 
cur in the conveyance. The omission to procure his con¬ 
currence (the appointment being omitted for the sake of 
conciseness) is, however, not very infrequent in practice, 
a and sometimes gives rise to a vexatious requisition on the 
part of a sub-purchaser, to get in the outstanding fraction 
of a legal estate. Where the limitations to bar dower are 

0 4 . ^ • • 

preceded by the usual power of appointment, the operative 


(f) Bee D*k « ▼. 2 Do G. " (6) Dom. 1 Ad. ft EH N. 

M. AG. SOS. ' S.6M| Ifumpton yr. Bwto.Ja.^ 

(a) Wilsonr* WQUcmt, 9 Jux. N. 8. 16Eq.m * B yfl& to k 24 Viet c. 
810; bat m ind co mp ere Bm mbr i dg t 1*6, met 26) ordinary write of earn* 
t. JCummrd, 8YBe*v. 846. where the mom from the Coat of Common 
property formed pert of * WfeeeUie Pleee ere mbetifaited for write of right 
rohjeot to e oherge far portiom, end of Saver end wrf* of dower eeAeflW 
the pmoheoer olelmjag eptdfUi per- fefcfc b(U the mom oasrcaloBt remedy 
foroenoe wee bold to l>e not eetitied ie In Equity. , 
either to Indemnity or oompmmtJao. ‘ 


HZ 
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word* 44 grant and convey” would probably be held to be a 
euffideot exercise of the power; and in one case, where 
there was no prior power of appointment, and the purchaser 
insisted on the dower trustee joining in the conveyance, the 
Court held that the objection, though frivolous, was well 
founded, but gave no costa to either party; and on appeal 
this decision was affirmed (r). 


Wo may remark that the legal right of the wife of a 
trustee or mortgagee in fee to dower, as its attempted en¬ 
forcement would V*c at once restrained in Equity (it), is 
never made a ground for her concurring in the conveyance, 
and there can he no doubt that such a requisition would not 
Ik? countenanced by the Court 


Wc may also remark that the Dower Act extends to 
gavelkind lands (r); but not to copyholds, or customary 
freeholds (/); mo that on a sale of copyholds, or customary 
freeholds, held of a manor in which the custom is that the 
widow shall claim her frcebench of all lands of which her 
husband was seised during the coverture, the wife must 
concur. Jlven where such a custom exists, it is conceived 
that the wife’s inchoate or potential claim is destroyed by 
an enfranchisement by the husliand, even although effected 
without her concurrence ; but in such p, case the safer prac¬ 
tice is to require her concurrence. 


Where a m&Vried woman concurs in respect of her separate 
estate, or as donee of a power exerciseable by her as if she 
were a feme *ole, or for the purpose of giving her separate 
consent to the exercise of a power, it is usual to name her 
as a party apart from her husband; and in all such cases his 
concurrence may be safely dispensed with; although, in the 


fa CotUrd r. Roe, 4 O* G. k Jo. 

<CfN*4 i. Jem, fna a C. 49; 

S V«. & 984; 
▼. 4 Dra. * W. 984, 

•TO. 


(#) FarUf v. Bonham, 8 X ft H. 

177. * 

t/) PomkeU v. Jomm, 8 Bb. ft Q. 
407 I BwUth v. Adams, 

18 &»▼. 4W | 51W 0. 1L ft 0. 712. 
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caao of more separate estate, his concurrence is desirable, in Ch*p. XU. 
order that no question may afterwards be raised by him as 8ectt2 ' 
to whether his marital rights have been effectually ex¬ 
cluded. • ‘ l 


So now, under sect. 6 of the 37 & 38 Viet. c. 78, where a 
mairied woman conveys or surrenders any freehold or copy- trustee, 
hold hereditament which is vested in her as a l>are trustee, 
the concurrence of her husband may be dispensed with. 

The Act does not define what is meant by 11 a bare trustee " 
in tliis and the preceding section; and the term is generally 
considered to l>c ambiguous: but it will probably be held to 
mean a trustee, to whose office no duties wore originally 
attached, or who, although such duties were originally 
attached to his office, would, on the requisition of his crutiuu 
que trust , be compellable in Equity to convey the estate to 
them or by their direction, and lias been requested by them 
so to convey it. 


The arrangement of the parties is not a matter of any Arrangement 
essential importance; but it is usual and convenient to ° 
arrange them in the order in which they are t£) act in the 
operative part of the conveyance. 

It used to be a common practice to insert in the descrip- Description of 

a f • • • pArtiw, 

tion of the parties a short statement of tho capacities in 
which they concur in the deed; but this is seldom desirable, 
and has fallen into disuse/ It may however still be desirable 
to resort to it, where the same person concur* in different 
capacities; unless the nature of his several interests is 
sufficiently disclosed in other parts of the deed (gr). Of 
course, where a deed is to be executed under a power of 
attorney, tho principal, and not the attorney, is named as a 
party. 

Where-trustees purchase copyholds held of a manor, in Admittance of 

• • • if 

(g) See faumti T. Corptniir , 2 tee Carter r. Carter, 8 & Ada 684. 

Dow. A Cl. 282; Sag. H. L. 76j snd 
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which the fees are aihitrmy, H a ft* tmexamon W'tot 
c^dae trtatee be admitted, so as to save fer W fee d 
fee which would be jayaUe upon 4 joint admittance. 
Trustees, however, can scarcely be advfed to^oonscnt to 
this, exoept under a sufficient indemnity or the order of the 
Court, as in the event of the early death of the admitted 
trustee, the result may bo a loss, instead of a gain to the 
trust estate. * 


(3.) A a to the I'tcitola. 

* A difference exists among conveyancers as to the legiti- 
Aj> to the w- ma ^ e U8e 0 f recitals: some practitioners employing such 
Rflduit to U only as will give an insight into the interests and objects of 
wUtobjlt. the parties to the deed, sufficient to render the subsequent 
parts clear and intelligible; while others introduce matter 
which, although clearly irrelevant, e.g. 9 the recital of the 
probate of a will of real estate, or of the places of burials, 
marriage?, and baptisms, is yet calculated to savo 
trouble upon future investigations of the title. It is 
submitted, that, as a general rule, subject of course to 
special exceptions, no recital should be admitted which 
has not a logical connection with some operative part 
of the draft, and that the purpose of the other class of 
recitals may be well answered by a memorandum indorsed 
on the deed, and signed by the parties conversant with 
the facts (ft). 


WbcO*r<w- > So, in disentailing deeds, the statutory effect of which is 
^^ ^^/ iydependent, not only of the motives, but even of the ex- 
. intention of the parties (t), recital* seem to be in 

• « ’ in .». . k 





4 ***»*> “d, therefore inexpedient; t 

.. ^srejmeat of 'these conveyance* in a public office is 
1 Si* V*L the otyxtoxa, JffiLaX % ** VTAa 


ifc'of rwttal* we (t) 8wt fc'faita A'Uik. 81 . 
«.,►«,««* ' . ^ 
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benefits, iocideat to registration of titles under the pro- caup. xn. 
toetive Statutes. A simple conveyance by A of a specified S< **’ 8 ‘ 
estate, or of all the lands held by him as tenant in tail 
under a specified settlement or in a specified locality, and 
the mere consent of R as protector, either generally or under . 
the limitations of any specified instrument, are quite as 
effective, and, usually, as intelligible, as they would be if 
preceded # by the most elaborate statement*of Uie previous 
title, or of the motives which induce the parties to do that 
which, when done, takes effect without any regard to 
motive. 


Nevertheless, in particular cases, it may frequently, with Sometime* de¬ 
ft view to the present practice, in framing conditions of sale, 
of making recitals evidence (£), be expedient to introduce 
into conveyances, statements of facts which may tend to 
validate the title, although they may be inconsistent with 
the stridl logical unity of the draft. 


A grantor, who is not an absolute owner, may and should, Should show 
as a general rule, require such matters to bo recited as will vToonrey. * 
Ixf sufficient to show that he is justified in« making the 
assurance. 


As a # release of claims, however generally expressed, is Reduiaina 
confined by a rule of Equity to matters of which the re- cUim«. 
loasor is cognizant, it is very important, in a deed of this 
description, that the origin of the several claims, and all the 
circumstances connected with them, should be clearly stated 
in the recitals (t). Where the conveyance or release of an 
estate is part of a general arrangement the recitals should 
show that those acts or assurances which are to form the 
consideration for such conveyance or iploase, have been 
already done or perfected: and should not, as often happens, 
merely state an intention to do or perfect them. Such a 


(ft) At to rsolUftt to. befog tridenoe, (I) Tbk tpplie* %lao to detdrf of 

•** now 87 A 88 Vfat o. 73, s*oi 8 . Indemnity. 
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rodtal suggests an inquiry whether such intention was 
carried out, and a demand for ovidenoe erf such being the 
fact 


The recitals, if considered with reference to the interests 
of the purchaser, should, as a general rule, go back sufficiently 
far to show & clear root of title; and be thence continued, 
.in regular order, down to the date of the conveyance. 
Occasionally, a strict adherence to this rule would bring 
upon the face of the conveyance, matters which are better 
excluded: and not unfrequently, in small transactions, the 
mere number of the documents to be recited may, on the 
ground of expense, justify a departure from the more 
regular course. In either case the draftsman may often 
meet the difficulty, either by a recital stating what he 
conceives to be the effect of the documents, vis., the actual 


existing relative rights and interests of the conveying 
parties in the property; or even in some cases by a mere 
recital of the contract for sale. Special recitals of this 
description should, however, be employed with caution by 
inexperienced draftsmen; and, when they arc employed, 
extraordirfary care will often be required in framing the 
covenants for title. Generally there is less reason for reci¬ 
ting, fully or at all, documents which will be handed over 
to the purchaser on completion, than those which will be re¬ 
tained by the vendors. Sometimes it may, with regard to the 
present practice of conveyancing and the ordinary conditions 
of sale throwing upon purchasers the expense of attested 
copies and making recitals evidence, be desirable to go back 
in the recitals even beyond the last instrument which 
constitutes a good root of title: for instanoe, on the pur- 
tshase, with a view to a subdivision and resale (say for 
building purposes) of land, part of a large fitfully estate, it 
may, when the title is voluminous, and also free /row all 
d&iAiibe desirable to' go back in the recitals sufficiently far 
to &ow such a title as would probably in point of duration 



Th^St^onobgicA] arrangement is generally the beet: but 
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when separate estates or interests are to be dealt with, the Ch*^. xih 
draftsman may often advantageously group together such 8<c ** 8, 
recitals as relate exclusively to any particular estate or 
interest. 

In reciting a power.no more need be set out than is Mode of™, 
sufficient to show that it authorizes what is proposed to be dtiBg ,H,w “ rfl ' 
accomplished: for instance, on a sale under the usual power 
of sale and exchange, it is unnecessary to recite any expres¬ 
sions relating exclusively to exchanges; or, if there be a 
sufficient power for the tiustccs to give receipts, to recite the 
trusts of the purchase-money: so, if the power runs in the 
usual form, and the sale is by all the original trustees, thcro 
is obviously no purpose answered by showing that it extended 
to “ the survivors and survivor of them and the heirs of such 
survivor;” if, on the other hand, there has been a change in 
the trustees, it will be necessary to show that the will or 
settlement authorized such change, and contained expressions 

it 

sufficient to enable the new trustees to exercise the same 
)H>wcrs as their predecessors in the trust. Of course, so much 
of the instrument creating the power must be set opt as may, 
with the aid of subsequent recitals, be sufficientAo show that 
the power lias become exerciseablc and that all necessary 
consents (if any) have been given: and parties whose consent 
is requisite, should* if possible, express such consent on the 
face of the assurance. 


But when upon a sale under a power any parties who would Limitation* in 
be interested in the property in case the power were not ere^of^ower 
exercised, agree to concur in the conveyance, the recitals, in 
addition to the power, should also show the nature of the 
interests which, subject to its exercise, are vested in such 
concurring parties. 

It must always be remembered by the draftsman that lUciuimm) 
recitals, although generally highly expedient, are not strictly romance, not 
essential to the operation'of an assurance; every case resolves “*** ait J* 
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itarif into* question of premat or fatare ewmaitnce. ifiven 
■bk the cue of » release of a doubtful right, although it -in in 
the very highest degree expedient to show upon the fete- of 
the assurance that the party executing it-did to with a full 
knowledge of facte, and of the questions arising upon than, 
it would be sufficient, in order to sustain the instrument, 


to show aliunde that such knowledge was actually possessed 
by the releasing party. 


Their affect 
on opontfra 
part of daod- 


Recitals, although they may explain doubtful expressions, 
will not cut down the plain effect of (m), nor ordinarily supply 
a total omission in (t?) # the operative part of a deed: but, in 
a late case, where a married woman was made a party to, 
and executed and acknowledged, a conveyance by her 
husband, and the recitals showed that she concurred in 
order to bar her dower, but her name was omitted in the 
operative part of the deed, and in the covenants for title, 
it was nevertheless held, even as between vendor and pur¬ 
chaser, that her dower was barred (o). Aild, as a general 
rlile, where there is a discrepancy between the recitals and 
the operative part, the former being clear as to what is 
intended to be conveyed, and the latter containing wide 
sweeping words of conveyance, the operation of the latter 
will be restricted (j>). Thus, where a settlement recited 
that by Virtue of divers assurances, cortain specified • pro¬ 
perties, “ and all other the freehold hereditaments in the 
county of York thereinafter expressed to be appointed and 
released/’ were limited as the settlor should appoint, and 
then to him in fee, and the settlor appointed and released 
the specified properties, and all other his fr e e hol d heredita- 


(*») HoBidcj T. Onrtcn, 14 B mr. Jar. N# 8. 969 ; CW t rt t. Etrdky, 

4*7 ; aadmcMf chad. 28Boar.04S; W&mgU* r. HMU- 

Bmmmend T. Hammond , 10 tea, S J. * S. *44 1 and >*• afao 
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meats in the county of York, it Was held that an estate in 
that county of which the vendor was seised in fee, but not 
under the specified instruments, did not pass ( q ). 


So, in the converse case, the generality of the recitals may 
be restricted by the form of the operative part of the deed. 
Thus, where in a marriage settlement, there was a recital of 
an agreement to settle the wife’s after-acquired property, 
followed by a covenant which was binding on the husband 
alone, it was held that the operation of the covenant was 
not extended by the-general form of the recital (♦•). 


In one case, a question was raised and not decided, whe¬ 
ther, when a purchase deed contained a recital of the 
vendor’s title, the purchaser upon being evicted was not 
estopped from questioning the accuracy of such recital in an 
action on the covenants for title (s): the question appears, 
however, to have been decided in the negative in a later 
case (t), where the Court held that where a recital is in¬ 
tended to be the statement of one party only, the estoppel 
is confined to that party; and the intention is to tfc gathered 
from construing tho instrument (it) : and this # seems to be 
the reasonable doctrine. 


A recital that tho purchase-money has been paid, is, at 
Law, equivalent to a release for the amount (x). 


Where the purchase deed contains a recital that the 
vendor is seised or otherwise well entitled in fee free from 


(q) Jtnntr ▼. Joiner, L. R. 1 Eq. 
ML 

(r) Ymtng y. 8mitk, I* R. 1 Eq. 
180 ; and toe Sameitn t Smithy 2 
Dww.m 

'(f) Young y. Rmncook, 7 C. B. 810. 
(f) Stroughm Budr, li Q. B. 
781. But tbs bind the 

render and parties #nhg txadar 
him ; Dot r. Stone, 8 C. B. 178; and 


•ee Wiles V. Woodward, 5 Exch. 557. 
And s*e also as to. estoppel by rod- 
tala, Bounders *. Mertwdher, 11 Jar. 
N.& 6561 “JlfcWav. Woods, L. R. 8 
Q.B. 658, v : *i: 

(pi) See Hills r. Laming, 8 Exch. 
858; Bomdort r. MemwAer, «5jf 

MinpA • % 

(a) Favour, Ferler, 8 Car. ft K. 

— • i • • 
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incumbrances, and at the date of conveyance ho has only 
an equitable interest, but subsequently acquires the legal 
estate, it would seem that the recital, as it is not inconsistent 
with the fact, creates no estoppel so as to pass tho legal 
estate to the purchaser (y). 


Written agree- Where a deed is executed pursuant to & written agive¬ 
to rtdtod. . nient, it is generally inexpedient to recite that agreement, 

and so bring it upon tho title, unless it l»e material to the 
full operation or validity of the deed; as in the case of a 
post-nuptial settlement, where it is generally proper to 
recite prior articles, in order to show that tho settlement is 
not voluntary. So, where either j>arty to a contract dies 
before its completion, the contract itself, as a general rule, 
becomes part of the title, and should be recited in the con¬ 
veyance. The recital, very commonly introduced, of the 
sale having been by auction under certain printed par¬ 
ticulars, and condition*, inasmuch as it may lead to future 
inquiry respecting the nature of these particulars and con¬ 
ditions, is generally worse than useless, save in those cases 
which, cxVept on sales by the Court of Chancery, arc veiy 
rare, whcre'the ivcitals show that such a mode of sale was 
the only proper one. 


4 

Where a person executes a deed for the purpose of 
removing objections to the title, and the deed merely men¬ 
tions their existence, without specifying them or showing 
that objections have been withheld from him, and he asks 
no questions, he will, as between himself and the purchaser, 
be bound, although in fact unaware of their real nature (z) : 
• and it is presumed, that a person executing such a general 
confirmation, even although in fact deceived as to the real 
nature of the objections, would be bound, if the purchaser 

i 

,, ’ 

{/) BeaA % OmUodf, L. B. 10 Ch. oo nflrntt tfo n cf * prior tmodmWt »U. 
Ap. M, SO.jAn** r. C. B„LB t*. occfirafay port, M* .tin mxkr 
16 Eq. Hi. !>"•■», b. roUad on ; «M 

£) Vm. 4J1. A awn rolunUry Ufa ». OmfUB, 4 Boor. 401. 

* 


Jlecitak of 
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deed of con¬ 
firmation. 



PREPARATION OF CONVEYANCE. 


525 


had no notice of the deception. A general confirmation Chap. XII. 
would appear to be the most eligible for the purchaser; but 8ect 8 ‘ 
the party confirming should ordinarily insist on the par¬ 
ticular objections bding specified, and in terms confine his 
confirmation to their removal. 


(4.) A* to the consideration — loot'd* of conveyance — 

find jktrcrls. 

Care must l>c taken in preparing the deed to state truly 
the consideration paid hy the pui-chaser, and upon which <ul 
•valorem duty will have to be paid ; as the omission to do 
so, although it will not affect the sufficiency of the stamp, 
or the validity of the deed (</), will expose the parties who 
pivparc the deed to severe penalties, and the vendor to an 
action by the purchaser for the return of the unexpressed 
consideration (5). Where fixtures, standing timber, or any 
other parts of the inheritance are taken at a valuation, its 
amount must be included in the consideration; but move- 
able chattels which pass by delivery may be^hXnded over, 
and receipts may be given for them and for their price; if, 
however, they be for any reason assigned by deed, the ad 
rtdorem duty at^chcs, and their price must be stAted; and 
it woufd appear that the recital in a deed of such sale and 
delivery (which has been very frequent in practice) renders 
the duty payable, unless the articles are of such a kind as 
would come under the description of goods, wares, or mer¬ 
chandise (c). 


Section 4. 

Aa to the con¬ 
sideration— 
words of con¬ 
veyance—and 
parcels. 

Consideration 
—to bo truly 
stated. 


• Duty payable 
on fixtures, 
timber, Ac. 

Chattels 
passing by de¬ 
livery. • 


Recital of sale 
—its effect. 


(a) Tilxley on Stamps, lit edit. 
250. * 

(5) See 49 Geo. III. c. 149, s*. 22 
to 26; 65 Geo. IIL a 184, ■ 8 ; Qin- 
<jd v. Purkim , 4 Exoh. 720 ; and see 
now 88 A 84 Viet. o. 97, eect. 10. See 
also 18 A14 Viet. e. 97, a. 10, remitting 
penalties Incurred prtor to the 20th 
March, 1880, In respect to the omii- 


aion from leases of the consideration 
paid by the lessee to the party who 
held the original agreeroont for the ^ 
lease; see Att-Otv. v. Brpvn, 8 Exoh. 

662 ; and 88 A 84 Viet c. 45. The 

provision as to penalties does not 
apply to a partition deed : Henniktr 
r. ffenniUr, 1 El. A B. 4. 

(c) HvnfaJX v. fry, 2 Exoh. 778. 
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Wwn the (ya w d e ru t ioB oom^ wb<%wjsp*rt rf,» 
W*dt» to the purchaser, or where the pcop^ is cwmjfed 
subject to the payment or transfer of any money or atoek, 
whether chained on the property or not, such debt, money, 
or stock is subject to duty, and its existence must therefore 
appear upon the face of the deed (<f). 


Apportion 
meat of oon 


copyhold* and 
other pro. 
pcrty. 


Where freeholds or leaseholds are purchased together 
with copyholds, or customary freeholds, at an entire price, 
and the copyholds, or customary freeholds, have to be assured 
by surrender, it is necessary, for the purposes of the Stamp 
Act (e), to apportion the price between them and the other 
property (/); and this may be done so as to reduce the 
duty to a minimum, without any regard to the actual rela¬ 
tive values of the estates: so, where estates are purchased 
by two or more at an entire sum, and the purchasers take 
separate conveyances, or where estates of different tenures 
or held under different titles are purchased at an entire 
sum, but are conveyed to the purchaser separately by sepa¬ 
rate instruments, the purchase-money may, for the purpose 
of diminishing the duty, be apportioned on the face of the 
conveyances in such manner as the parties think fit (g), 
without regard to the actual value of the estates, or (in the 
case of there being several purchasers) to the pecuniary 
arrangements between the parties; but under the new scale 
of duties, a merely insignificant saving cat be thus effected. 


What duty 
payable on 


1 Whero, after the contract but before conveyance, the 
property is sold and conveyed direct to a sub-purchaser, ad 
dfcecttomb* valorem duty is payable on the amount of his purchase- 

money (A); and this, it would seem, whether it be less or 
more than the original purchase-money. 


SS k 34 Viet o. 79, sect 73 ; 
*o| am 10 *17 TO*, c. 59, a. 19 * H 
Jvrid (*€ tfe preamble) that, 
' Btmap A*doty 
of my mxh 


(e) Imem Mfe aa tfea dsty upon Um 




aiwi»oW*»4TO*.*97.|.77j 

(/> it cm. m * im» aw. 


***** 


(r) M * U YkL o. 91 mL 
•« cm t. jffe i» Wr. rrt, 
NTt* a 
■rM 9,4,9. ' 
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’ If ft retiring partner conveys tk share of the partnership chap. yrr 
©state to his partner, in consideration of the payment of a 
definite sum of money, or of an indemnity against an ascer¬ 
tained amount of partnership liabilities, ad valorem duty 
will he payable (i); but if the partnership assets are divided 

between the partners, then the transaction is in the nature 

# • 

of a partition, and the ordinary deed-stamp will be suffi¬ 
cient : except as respects any sum which may bo paid by 
one partner to another, in order to equalise the shares. 

We may here remark, that goodwill is property within On aal« of 
the meaning of the Stamp Laws, and is liable to ad valorem 
duty on conveyance (X). Whether a release, as distinguished 
from an assignment by an outgoing to a continuing partner 
of his interest in goodwill is chargeable with the duty, has 
been considered questionable (/); but, under the late Stamp 
Act, it seems clear that it would be treated as a deed by 
which property is vested in, if not transferred to, the con-' 
tinuing partner, and as such liable to duty (m). 

ft 

Where the consideration for & conveyance on sale consists Sale in con- 
wholly or in part of any stock or marketable security, the ^5^j£ l r °“ f of 
conveyance is to bo charged with ad valorgm duty in rtock # 
respect of the value of such stock or security; where it 
consists wholly or in part of a security which is not market¬ 
able, th^ duty is chargeablo on the amount then due for 
principal and interest on the security (n). And the Act 
provides how the duty is to be charged where the con¬ 
sideration consists of periodical payments either for a definite 
period or hi perpetuity, or for an indefinite period not 
terminable with life, or for life (o). 

(0 Bee Mot. 78 ol f 83 ft 34 Viet. c. ft C. 281. . 

97, which extend* the liability to ad (J) D» v . Conv. toL iL 61ft 

m2 , doty to every deed tnufeiing (») fUt wo4c(i) npnL . 

property, eaoqpt * wmrejuu* or <«) 88 ft $4 Vbt a 97#fOt. 71; 

trawfer on the appointment oTa new and poapaze the Schedule to 18 ft 14 
ttostoe. Set too. at*. 70 m to what i> Tiotftftf. 

a “ Conveyance on mWuV '•.(o) See eeot 72| and eee further • ' 

(ft AtL Om. ▼. fWftfr, 83 L. T. to rtampe tofrd. Oh. XHL, sect 9, .* 

269, overruling Warm v, Bern, % R • 


On convey¬ 
ance by are- 



partner. 
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H In the case of & conveyance under the Lands Clauses Corf-* 
— solldation Act, or any Act of Parliament containing similar 
provisions, care should, of course, be ordinarily taken, that 
the sum expressed to be paid as the consideration for the 
purchase of land, does not include money paid merely by 
way of compensation for damage to adjacent property; as 
the latter amount is not subject to duty. 


Except in the case of a feoffment (a mode of conveyance 

onlj in present now almost obsolete), it has become unusual to insert the 
tf nifi. 

operative words of conveyance in the past as well as in the 
present tense. 

Fortfmfnu bj A feoffment was fonnorly a common form of assurance on 

a corporation. ' , ------ 

sales by corporations, in consequence of the doubt whether 
such bodies, from their incapacity of l>eing seised to uses, 
could convey by lease and release, except in cases where the 
lease was a common law' demise, perfected by actual entry : 
there can, liowe\er, Ikj no question as to their competency to 
convey by grant under the Hi!) Viet c. 106. Feoffments 
aro now rarely used in this country, except in the con¬ 
veyance/for valuable consideration, of an infant’s land 
under the custom of gavelkind (/>). 


Forma of con¬ 
veyance wed 
In the o io¬ 
nic*. 


In Australia, and in some other of the Australasian 
colonies, freehold lands in possession are, it is understood, 
generally conveyed by feoffment, or by grant Except in 
Calcutta, and those localities where land has been acquired 
and subsequently sold by the Indian Government, there 
does not appear to be any real estate in India which can be 
considered as held in fee simple; the ordinary English con¬ 
veyances are, however, generally adopted in transactions 
between Europeans. By the 31st of the Aofcs of the Legis¬ 
lative Council of India for the year 1854 (but which only 
applfajOo eases governed by the English Law), it is enacted 
that any estate or interest in immovable property situate in 

the.!*- aw D*r. Otm. voL,lL fttlj alao Efem 
on thi Kotfiah Tanmrat. 
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the territories ifi the possession, or under the control, of the 
East India Company, whether in possession, remainder, or 
reversion, may, in addition to any other mode of conveyance 
or release then valid, be conveyed, passed, or released by a 
simple deed, whether such deed operate under the Statute 
of Uses or not By the same enactment, words of limitation 
in a deed are no longer requisite to pass an estate in fee 
simple: and an estate limited to heirs is not to unite with 
a prior life estate in the same deed; nor is a bond fide 
purchaser of property, the proceeds of which when sold are 
subject to a trust, in any case bound to see to the applica¬ 
tion of the purchase-money (g). 


Chip, XJJ. 
Sect 4. 


Our Courts will apply the general law of this country 
(being abstractedly just and not exclusively founded on any 
particular or technical rule) to questions relating to land in 
a colony whore a different system of jurisprudence prevails; 
unless it is shown or suggested that the laws of the colon}' 
are different on the point in question (r). 


Many practitioners when settling a conveyance on behalf ai to expr™- 
of mortgagees or trustees are astute in introducing, in con- 
nection with the words of conveyance by their 8wn clients, Ac 
qualifying expressions such as ‘‘according to their estate 
and interest if any," and “ if and so far as they lawfully 
can or may, but nof further or otherwise," fee., which are of 
little practical importance; except that when they are intro¬ 
duced the parties should enter into a clear and direct 
oovenant that they have done nothing to encumber or affect 
the title to the property; for a covenant merely that they 
have done nothing to prevent their conveying “ in manner 
aforeaaid," amounts, in fact, to nothing. 4^hare, however, a 

a 

(?) Sn as to m! propssty bx India, p. 188 j and W att rA o m n ▼. Ot ss jfr ftf, 

T. Jtor*. 1 Moon's Tnd. 10 Ha.SH> ] , 

Ap. 1 AW, (r)£4**M±v. OTSsaM Aa 

M. As to *a fores o* ocaroyaao* tot^reoMbacrowtereryMMlda 
la Us North Annina Colon** nhd sat tfaa can trf Mm v. /mb*, « . 

Watt India Islands, an hppmMx to Q. R 811; 14 L. J. 8T, S. 1*91 
Bntca s Orepsndtan, i wAtJmm, oaasa to sited. 

Cmt.bf ». 888,41 *?.| fc wLH, 


•”>80 

ctop. xn. 
Seat 4. 


Reference to 
Act dispenring 
with 1 mm for 
year unncoee. 

'urT. 


Paxcela, how 
to be dc- 

trribcd. 

('arc irqulaito 
i*i the u»e of 
plan*. 


Effect of error 
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party concurs merely in somo particular capacity or capaci¬ 
ties, this should plainly appear on the faoe of the con¬ 
veyance ; lest his other rights, if any, not being reserved 
should he deemed to pass (#). 

The reference to the Statute which rendered a lease for 
a year unnecessary, although still of occasional occurrence, is 
rendered useless by the subsequent enactment, that ail cor¬ 
poreal tenement* and hereditaments shall, as regards the 
conveyance of the immediate freehold thereof, be held to lie 
in grant as well as in livery (0- 

% 

In describing the parcels, a description by reference to a 
sclkrdulc, or to a schedule and map, lias Income very usual, 
and is generally convenient (»). Care, however, should In* 
taken in using a plan to have either a substantive descrip¬ 
tion of the property in the l*ody of the deed or in the 
schedule, so as to let the plan lie merely in aid and explana¬ 
tion of this description, or else to insure perfect accuracy in 
the plan itself. This is particularly requisite in convey¬ 
ances or leases of mines or other subterraneous strata, or 
where land is cut up for building purposes, or is otherwise 
conveyed by reference to imaginary lines of demarcation. 
In such a case, a slight error in the drawing of the plan 
may lie attended with very serious consequences. For 
instance, where a piece of land was conveyed by the des¬ 
cription of “a small piece marked in the plan as 158,6,” 
containing 84 perches, and the plan was drawn to a hcaIo, 
and 153, 6, being a piece marked off on the plan from a 
close numbered 153, contained according to the scale only 
27 perches, it was held that no more passed; although there 

and m to the achedule and map, re- 
■tricting the description in the body 
of the deed, Partem v. Da too, 1ft L, 
302, a P.; awl WaUk v. Trtvmnm, 
U Q. B. 7M ; Baker v. Xiekard**, C 

W. R. 663. See, too, the Find lie- 
port of the Into lUgUtratinp Comiafc- 
rionen, reootmneadhw M 
ba»U of a General Register. 


v. 


(a) See awl consider Pauuett 
(tor/imler, 9 Dow. A Cla. 332; Bugd 
H. of L. 76 ; and tee Carter y. Carter , 
8K.Ua 434. 

</> 3 A 0 Viet c. 106, a 8. 

(w) 8to,a* to the effect of a variance 
IwtwM.ut vAednW to a conveyance 
feul'an i]Kh*reri map, Lk*gH *a ▼. 
Earl of Jerwy, 11 M. A W. 133; 
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was little doubt that the plan was incorrect, and that 
153, b —which was & valuable strip of frontage—was in¬ 
tended by both parties to extend to a point corresponding 
with the extent of some adjoining back land, and to which 
it would have extended had it in fact contained 34 perches 
instead of 27 perches (?) ; the result being that part of the 
hack land, which was comprised in the sale, was left without 
a frontage. The question of parcel or no paroel is a question 
of fact for a jury to decide; but it is the province of the 
judge to explain to the jury how the map, as any other 
portion of the deed, is to lie construed (y). 

9 

Upon the sale of lands adjoining an ancient highway, the 
ordinary rule is, that the road usque ad medium film* vim 
passes by the conveyance; and the fact of the parcels being 
set forth by admeasurement, and being shewn on a plan 
which does not coinpriso any portion of the road, does not 
exclude the operation of the rule ( z ): so, too, in the case of 
land adjoining a non-navigable river or stream. 


So, where the occupancy of the property is inferred to, 
care should be taken to have a substantive ahd sufficient 


independent description; otherwise the effect of the deed 
will depend upon evidence of the fact of occupancy; 
and nothing which cannot be strictly proved to have been 
so occupied, will pass (a). Where, as is not unfrequently 
the case, the reference to occupancy is in the following 
form: “ all that messuage, &c., an the same is now, or lately 
was, in the occupation of A. B.,” it might not unreasonably 
be considered as intended to restrict the purchaser’s enjoy- 


(x) Llooyllen r. Lord Jersey, 11 M. 
k W. ^83; and see Barton v. Daw*, 
10 0. B. 161; ffarrU t. Peppertll, 
L. R. 5 Eq. 1. See, too, Davit r. Shep¬ 
herd, h. R. 1 Oh. Ap. 610, wher* the 
supposed direction of a kult which 
trie to be DtO boundary of a mine 
Was shown upon a plan { ifcd LyU ▼. 
Richard*, L. R. 1 R k Ir. Ap. 22*;* 


case of disputed boundaries between 
grantees of conterminous mines. 

(y) See and consider LyU l&ehardts 

L. R 1 B. A Ir. Ap. Ml 
<4 BefrU^tr. Ward, 7 Jun N. S. 
870; 10 CTK N. & 400; and see, 
Bendy v. Simpmm, 7 Jar. N. S. 1058. 
(a) Dyne v. Nutley, 14 C. R 122. 

•k 

mm2 


Chap. XII. 
Sect. 4. 


Where the 
land adjoin* 
an ancient 
highway. 


Reference to 
occnpano\* 
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ment of the property, in the way in which it was enjoyed 
by A. B. It has, however, been held, that the purpose of 
the reference, as thus framed, is merely to identify the 
property, and not to restrict its beneficial enjoyment (b). 


Error of de¬ 
scription. 


But where the deed contains an adequate and sufficient 
definition, with convenient certainty, of what is intended to 
pass (c), any subsequent erroneous addition will not vitiate 
it; according to the maxim ftilm tlaiurntd ratio non nocet. 
For instance, under a conveyance by A. of all his meadow 
Blackacre, described as containing 10 acres, but which in 
truth contains 20 acres, the whole 20 acres will pass (</): so, 
under a conveyance by A. of all his farms X, Y. and Z, in 
the ^jarish of M., in the occupation of B., farm X. would 
pass, although in fact occupied by C.: but if the premise* 
are described in the general terras, and then a particulai 
description is added, the latter, it has been usually con¬ 
sidered, controls the former (r): eg ., if the conveyance were 
simply of all A.’h farms in the parish of M., in the occupation 
of B., no farm would paas which was not in fact so occupi(Nl: 
but this was decided differently upon a late case arising 
under a wil^ and upon principles which apparently apply 
as well to a deed (/). It is seldom, however, that such a 
question could arise upon a purchase-deed. 


In a later case, where the parcels were described as “ all 
that messuage with the lands, 4zc., situate, &c., and now, oi 
late in the occupation of R. B.,” and then followed a par¬ 
ticular, but not exhaustive, description of certain of the 
closes of which R. B.’s farm consisted, the Court of Ex¬ 
chequer held that only the closes expressly specified passed 
by the deed ( g ). We have already seen that wide sweeping 


:.,<!) Martyr r. Lawrtnc < 2DeO. 
i* a & Ml, »od OM tW* cfod; 
Ml Ml Paidm v. BaUari, L R. 1 Q. 

a sift 

ifi) FW VtAt, B., 11 M. ft W. 

4®- * . 

{d) Srt Vhtp. *T. 148. 


(e) Dot v. Galloway, 6 B. ft Ad. 
61. 

(/) Doe w. Oarjmkr, 16 Q. R 181 i 
and mi Wood t. Rowrliffie, 6 Exch. 
407. 

to) Griffith* t. Ptnoon, 0 Jar. N. B. 

886 . 
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words of conveyance may be restricted by recitals, clearly 
shewing what is intended to be conveyed (/i). 

The contract for purchase cannot, in general, be used in 
a Court of Law as evidence of what passed by the convey¬ 
ance (i); but a different rule would probably be adopted in 
Equity. 


It has been held that the steward of a manor may insist 
upon a surrender containing a substantive description of the 
tenements, and may object to a mere reference to the descrip¬ 
tion in a former surrender (/*). 


In a conveyance to a railway or waterworks company, if 
within the provisions of the Consolidation Acts, care must 
lw taken to specify the mines and minerals, if intended to 
Ihj included ; for, unless actually specified, they will not 
pass (I). The reservation in such a conveyance of a right 
to work the minerals is subject to an implied obligation to 
afford the requisite lateral and subjacent support to the 
railway (in). 

On the sale of a reversion, the better inoue oi description 
is to particularise the corpu * of the property, and to convey 
it subject to the*particular precedent estates; and not to 
convey the reversion ro nomine: for instance, if A., entitled 
to Blackacre expectant on the decease and failure of issue 
of B., sells his estate, the preferable mode of describing it is, 
to convey Blackacre itself, habendum, subject to the life 
estate of B., and the estates limited to his issue: and not to 
convey, in terms, all that the reversion of A. under an In- 


(h) See Hooke v. Lorxl Kensington 
2K.4J. 763, and supra, p. 622, 

<«) Williams v. Maryan, 15 Q. B. 
783. 

(k) The Qusen v. Lord of the Manor 
of Bishop'a Stole, 8 DowL P. C. 80S. 

(l) 8ee8‘4 9 Viet a 30, •. 77 ; 
10 A 11 Viet c. 17, •. 18. 

(w) Sec Caledonian R. Co. v. Sprot, 


2 Jur. N. S. 623 ; 2 Maoq. 449 ; and 

IMM Ro Gotham V. Wilson, 2 Jur. N. S. 

786 ; i) S. 4 B. 593 ; 8 E. A B. 123 ; 
8 Jur. N. 8. 966; 8 H. L C*. 348 ; 
Met rep. Board uf M'orft v. Metrop 

R. CV* L. R. 3 C. P. 612 \ Richard* 
v. Jenkins, 17 W. R. 80, and <**•* 
cited srtjrrd, p. 370. 


Chap. XII. 
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Ob^XfL denture dated, &a, expectant on the d a y o of R and the 
—-— failuri of his issue, of and in Biaekacre:—fc#, under the 
latter words of description, if a mistake bo made either in 
the instrument under which Ihe reversion is claimable, or as 
to the precise extent and nature of the precedent estates, it 
is at least doubtful whether anything would pass. 

Ouuei a] The long enumeration formerly known in a conveyance 

as the 11 general words/' is greatly shortened in modem 
practice, and is frequently superseded by the expression 
“ rights, members, easements, and appurtenanoes: ” if there 
seems to be reason to specially notice any right or easement 
it may be specified, with the introductory words “ and in 
particular, all that, &c.” Of course, any right or easement in¬ 
tended to be created over other property must be accurately 
specified Where buildings are conveyed, it may be well to 
specify 14 fixtures,” when such are intended to pass (w); and 
to specify 44 mines ” in. mining districts (o). The operation 
of general words, we need hardly observe, is restricted to 
the estate and interest which the grantor has at the date 
of the con. eyance (p). 

Thoir use* General words may occasionally, under the reference to 

reputation, help out an omission in the j>ycelH; but, with 
this exception, they seem to be of little practical use (q) : 
for all rights and easements which are, either by implication 
of law or by express grant, annexed to the land, or con¬ 
nected with its user or enjoyment, would, there can be no 
reasonable doubt, pass with it to the assignee, although not 
enumerated or referred to; and, on the other hand, rights 
and casements which are not connected with the user or 
- enjoyment of the land, arc merely personal to the original 
grantee, *nd cann ot be annexed to it, and would not paas to 

IftfcJUrv*. CM, t EL A B. Mellkh, p. W7, m'io U* Mt rgnou 
6741 between ft gnat la «wemk, 

<o) V. Vtnnison, 4 Jur. ftnd *n txpnm gnat of ft vp^Uko 

X. 8. . Hgfct. 

& S ittk L a 8 Oh. (f) Bet «« Wmn* V. MrocUskmi, 

Ap. 663 ; ui<l toe judgment of L. J. fl W. B. 941 ; 1 K. A JL mt 

* 
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the asaigneo even under express words of assurance (/•). 
Where, however, general words are inserted, the omission of 
any one of the particulars usually specified is to be attended 
to in construing the deed («). 


Chap. XII. 
Sect. 4. 


Where a lease contained a plan and a description by 
metes and bounds of the parcels to be demised, the word 
“ stables,” in the gonoral words, was held insufficient to pass 
a stable which was not shown on the plan ( t ). The general 
words “ all other improvements and additions,” which usually 
close the enumeration of specified fixtures in a lessee's cove¬ 
nant to yield up possession, have a wide signification, and 
are not necessarily restricted to fixtures properly so called (a). 


As a general rule, fixtures of every kind, including personal Fixtures, 
chattels incident to the freehold (as, <*.(/., the locks and keys 
of a house, or the movable parts of fixed machinery,) pass, 
without being specified, by a conveyance of the land to 
which they aro affixed, or incident; unless it can be inferred 
that theic is an intention to exclude them. In some parts 
of the country, and especially in the manufacturing districts, 
fixtures and machinery are often sold separately from the 
land to which they are attached ; and in every case where 
it is intended to include fixtures upon a sale or mortgage 
of buildings, general words sufficient to comprise them ought 
to inserted: in many cases it may also be desirable to 
add a specific enumeration of particulars (x). 


It is often very difficult to determine what articles are What are 
fixtures, properly no called, and what are mere movable 
chattels (//). Trade fixtures, which have been annexed to the 


(r) See Aekroyd v. Smith, 10 C. B. 
164, 138. 

(<} Holliday v. Dennison, ubi $*prd. 
{t) Maitland v. Machinnon, 0 Jur. 
N. a 255 ; 1 H. A C. 807. 

{ u) Boo Burt v. HoeleU, 26 L. J. 
C. P. 206; Wilam v. WkaUUy, 1 J. k 
H. 436. 


[*) 3* Mather v. Fraser, 2 K. k J. 
636 ; Fisher y. Diaan, 12 Cl. k Km. 
312 ; and OQinpace the doubtful caee# 
of Trappu y. llarier, 2 Cr. k M. 153 ; 
Uati.y. Hitem, 5R4 AiL 716. 

. (i) See SzperU Barclay, 6 Do O. 
M. k O. 408 ; Mother v. Fmstr, M 
eupnl, and caaoe there dtod. 
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Cbg>XJL freehold, not with the view of improving the inheritance, 

-but solely for the purpose* of trade, will, unless expressly 

excluded, pass by a mortgage of the freehold (*). Thus 
machines annexed in & quasfyerulanent manner by means of 
bolts or screws for the mere purpose of steadying have been 
held to pass as fixtures (it ); so, also, tramways used in con¬ 
nection with a colliery (6); so, also, looms fastened to the 
floor of a mill by nails driven into plugs of wood (<•): but 
there was a contrary decision where the legs of the looms 
were merely dropped into holes made in the floor, without 
any substantial annexation to the freehold (ci); as, also, 
where weighing machines were sunk into holes lined with 
brickwork, so as to make the weighing plate level with the 
surface of the ground, but were not fixed to the brick¬ 
work (f). Greenhouses construct^ of wooden frames, and 
affixed by mortar to a foundation of brickwork, have been 
held to be fixtures (j ); so also a plate-glass shop front, fixed 
• merely by wooden wedges, and capal >lc of being removed with¬ 
out injury to the freehold (y)\ so, tapestry stretched on wooden 
frames affixed to the wall, but capable of being readily 
removed, has been held to be a fixture (A). But not every 
annexation to the freehold is a fixture; nor on the other 
hand is a fixture, or an article deemed to Ik? such, necessarily 
fastened to the freehold. Thus, statues, ornamental vases, 
and stone garden-scats retaining their positions merely by 


(z) See Rx parte Cotton, 2 M. I). A 
De O. 725 ; CuUmick v. S*in<UU, L. R. 

Eq. 249; CUmu v. Wood, L. R. 3 
Exch. 257; affirmed L. K 4 Exch. 
328; and aee Fuker v. Dim, 12 Cl 
k Fin. 312. 

• (a) fjongbottom v. Berry, Ij. R. 5 Q. 
B. 123 ; and see comments on HeUa- 
wtU r. Baetwood, 6 Ex. 29520 L. J. 
(Bk.) 154; aee ako HoUamd v. Hodg. 
nm, U R. 7 C. P. 828.; and aee 
further aa to what U or U not a 
roffidan* Mexation to tb« freehold, 
Watmdor*, MOne, 7C. B. N. 8. 115, 
HurtUg £****, IS Q. B. 572 ; 
Martin v. Roe, 7 K k B. 237. 


*4) Turner v. Cameron, L. It. G <4- 

B. 307. 

(e) Boyd v. Bkorrock, L. R. 5 Kq. 72. 
(rf) Hutckineon v. Kay, 23 Beav. 413. 
(e) Re AHbury, I* R. 4 Ch. Ap. 
630. 

(/) Jenkins v. Getking, 2 J. AH. 
620. 

(g) Burt r. Haelett, 25 L. J. C. P. 
295 ; 2 Jar. N. 8. 974 ; but thfa wan 
an improvement within the terms of 
the leanc. 

(h) ITEynoaurl r. Gregory , L. R. 3 
Eq. 382 j but aee Honey r. Harvey, 
2 8tr. 1141. 
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fchoir own weight, but forming part of the architectural Chap; xil. 
design of the mansion and grounds, have been held to be . 8eck ’ 
fixtures (i): so, straightening plates, ie., broad iron plates 
embedded in the floor, and used Tor straightening iron, when 
taken out of the furnace (£). 

We may here remark, that upon the conveyance of Implied j,*ani 
part of an estate, a grant of all such rights and easements thm of neces 
over the residue retained by the vendor as are essential to 
the due enjoyment of the part conveyed, will, if there be 
nothing in the conveyance to negative the presumption, be 
presumed at Law: for instance, the giant of an absolutely 
necessary right of way (/), or of drainage (m), or of the 
right to the continued enjoyment of modem lights on the 
sale of a house (u), or of any other continuous easement 
necessary to the enjoyment of the property (</), or of the 
right to that extraordinary support by the adjoining soil 
which is requisite in order to support the buildings on the 
part conveyed (y>): and, conversely, in the absence of any¬ 
thing in the conveyance to negative the presumption,the Law- 
will presume a reservation in the conveyance o£ all such 
rights and easements over the part conveyed as are essential 


(/) D'Eymonrt v. Gro/ory, mbi suprd. 

(/•> Ex pa tie Arthurp, L. R. 4 Ch. 
A |*. 630, 638; and a* # to right* of 
c«|(iiUble mortgagee by deposit in 
rc*i>ect of fixture*, nee Williamt ▼. 
Evans, 23 B«av. 239. A* to other 
point* connected with the law of 
fixture*, and as to regiatration under 
the 17 A 18 Viet. c. 36, see the note 
at the end of thia chapter. 

(f) Pinnington v. Gotland , 9 Kxch. 
1 ; Pearson v. Spencer , 7 Jur. N. S. 
1195; but nothyig short of abeoluto 
nooeeaity tor the uaer will be Buffldont 
to raise the presumption. See aa to 
way* of necessity, suprd, p. 862 ; and 
see Qayford v. Moffalt, il R. 4 Cb. 
Ap. 138 ; Davies v. 8ear , L. R. 7 E<p 
427. 

{m) Pytr v. Carter, 1 H. A N. 916 ; 
Ewart v, Cochrane , 7 Jur. N. S. 92/5. 


Sec observations on Py& v. Carter, in 
Snfehl v. Brown, 3 N. It. 340 ; 12 
W. K. 356 ; but see Watts v. Kelson, 
L. R. 6. Cb. Ap. 166, where Pyer v. 
Carter, was approved. 

(m) Suprd, p. 358 ei seq. Sec La* 
tham on the Law of Window Light* j 
and consider Carriers' Company v. Cor- 
belt, 2 Dr. A 3m. 355 ; and compare 
Booth v. A/rod, LR 8 Ch. Ap. 663. 

(o) Watts v. Kelson, L. R. 6 Ch. 
Ap. 166 ; case of artificial under¬ 
ground watercourse. 

(p) See Smar t v. Morion, 25 L T. 

97 ; 5 EL A Bi 30 ; Dugdxdt v. Ro¬ 
bertson, 8 K. A J. 695 ; Caledonian 
R. Co. v. Sprat, 2 Maoq. 449; Roberts 
v. Haines, 2 Jur. N. S. 999 ; 6 El. A 
BL 643 5 7 EL A BL 625 ; and see 
cams* died, rvprd, p. 342. 
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Ofa^XZL 

Bull 


to the due extfoyiuent of the pert retained by tho vendor (q). 
But in order to pees righU which ere not properly servitudes, 
the word “ appurtenanoes ” is insufficient; words amounting 
to an expwe grant must b* used (r); and reoent oeeea seem 
to show that, except as regards an easement of necessity, or 
an apparent and continuous easement, it is only an easement 
which haa a legal existence prior to the two tenements 
becoming united in the saute owner, which, on the'diapusitiun 
of one of them, will be considered as arising by implied 
grant or reservation (*). 


In o recent case (fj, where A. having a long term of yoaia 
in tenement X, and a short subterm in Y. an adjoining 
tenement, demised X. with its 41 lights ’ and appurtenance* 
to B..and then, after the expiration of the siibtenn, having 
acquired the fee simple in Y . built thereon so as to olmti net 
the lights in tenement X , the (Jourt of Appeal held that 
the grant being in general terms must l»e measured by the 
extent of the interest which A. liad in V. at the date of the 
grant, and dismissed B.’h bill for an injunction with costs 


Where a right 
of way, Ac., 
pMsoi under 
the words, 
“all ways, 
kc , usually 
held or en¬ 
joyed." 


Where lard was conveyed with “all ways, paths, passage*, 
to the same belonging, or in anywise appertaining, oi 
therewith usually held, used, occupied, or er\joyed,* a right 
of way which had been usually enjoyed with the property, 
was held to pass (uj: but mere general words will not pass 
such a right of way, unless there arc other words cleat ly 
showing that this was the intention of the parties (x); thus, 
where tho owner of two adjoining closes for his own con- 


[q) 8m Plnoimgion \. Gotland, f> 
fcxch- 1; Ptarvm v. Rprnrer, and Wor- 
tkinyton t. Gimton. obi tuyrb ; and aec 
Akbank v. Boat, 9 Bxoh. 318; Mar 

<*U % Motk, 11 Jur. N. a 808; 
M. % *or, U U. 7 Kq. 427. 

mimm v - JU,od€ *' 1 Cr 4 M * 

489 | Af^yr. pvrtanc, 7 Jur. N. a 
938, R Ormm ▼. Pm- 

cid' t DowT 17. 4 

'(•) 8M and ooorider judgment of 


l/ml Wfutbury In SuJit/d ▼. Broom, 
3 N. R. 840 ; 33 U J. <% 249 | but 
hoo Wail* v. Sdm, obi ptpr*. 

(0 Booth r. Akmb, U B, 9 Oh. Ap. 
688 . 

(*) Jam* v. PUui, 4 Ad. 6 KL 749| 

but am Thornton r. Wat trko , i*fr<L 
« Wortkiojm V. (^M>, « Jur. 
N. a 10W ; 39 L. J. Q. B. 118 ; sad 
• *m Grim* v. /’mcmI, Bulftr, 17. 
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venienoe, made a road over close B. to clone A., during jbhe 
unity of possession, and afterward* sold dose A., M with all 
ways, easement*, and appurtenances, to the same belonging 
now or heretofore used and enjftyed," it was held that, as 
the road had no existence prior to the vendors ownership, 
it did not pass under the general words (y). This case was 
distinguished from James v. Plant, on the ground that in 
the latter there was an old right of road, which had been 
merely suspended during the unity of possession. 

On the severance of a tenement, a distinction is drawn 
between a continuous easement, such as a right of diainage, 
and a discontinuous easement, such as a right of way, as 
respects the enjoyment of the right being continued to the 
owner of the dissevered tenement. Thus, it has been held 
that where the owner of two or more adjoining houses sells 
and conveys one of them, the purchaser is entitled to the 
benefit of all the drains from his house, and takes subject to 
all the drains then necessarily used from the adjoining house, 
without any express giant or reservation (*). So, also, where 
the owner of two adjoining properties, X. and Y., daring the 
unity of ownership and for his own convenient:, made an 
underground watercourse through Y. to supply his cattle 
sheds on X., and first sold X. and then Y. to different pur¬ 
chasers, iff was hehf that the purchaser of X. was entitled, 
without express giant, to the continued enjoyment of the right 
watercourse (a); and the circumstance that he had applied 
the water to a new and more beneficial use w*s not considered 
material ( b ). But on a severance or partition of a tenement, 
an ordinary right of way, not l»cing a way of -absolute 

(*/) Thornton v. Wat trio*, L. R. 0 • & Sm. 571 y Clare v. Harding, 27 
Jvq. 36 ; and tea Langley v. Hammond, L. J. N. 8. Kick 286. 

L. R. 8 Kxch 1«1. (a) H 'aUt r. XiUm, L. B. 6 Ch. 

(*) Pyer v. Carter , 1 H. k N. 016 ; Ap. 166, on this point Lord 

but oee Lord Weatbury’s remark* on lluluilly. * ( 

thl* case in Snjtrld v. Jhvwn, 8N.lt (I) | «*d a«> on tiik latter pciut 

340. Sec, too, remark* of Blackburn, a case of H "offer o, Porrett, L R. 10 
.1., in Poldm v. Bastard, 4 Bo*t A 8m. •Each, 5a 
253, and in Pearson v. Spencer, 1 Bent 
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necessity, will not pass unless the grantor uwob woixls suiti- 
— cient to create the easement Jc novo (c). 

In eveiy case, where a vendor is selling part of his land, 
the nature and extent of the easements, or quasi-easements, 
which he intends to retain, should not be left to mere pre¬ 
sumption. Unless the right to be reserved by implication is 
clearly essential to the enjoyment of the property retained, 
the onlinary rule that a grantor shall not derogate from his 
aliHolute grant, will prevent its being claimed against the 
purchaser. In one case, it was stated by V.-(\ Kindendey 
as well settled law that if a person having a bourn* on his 
•land, the windows of which have existed for more than 
twenty yearn, sells a portion of the land, the purchaser may 
erect any buildings lie pleases upon the land so sold to him, 
liuwcvvr much they may interfere with the lights of the 
vendor’s house ('/). 

o In the preceding remarks, the word “ reservation " lias 
1 liccn used in a general sense, as including any right ami 
easement, or quasi-easement, which a vendor, on selling part 
of his property, may Is* desirous of retaining for his own 
benefit over the land conveyed; but a reservation, in the 
strict sense of the term, can only l»c in respect of something 
issuing out of the thing granted, ju#t as an exception 
must be parcel of what would otherwise* be the entirety o! 
the thing granted. Thus, a right of sporting, or the like, 
cannot properly he made the subject of a reservation (r); 
and ought to Ixr expressly re-grante« I or provided for in the 
declaration of uses, as above suggested (/); but in many 
cases, what purports to be an exception (or reservation,) 
will be held to operate as a fresh grant (*/). 

(c) Bart** Y. Bked*, 1 Cr. & M. <«) Ofkam AWH, U L. J. N. H. 
448 ; WertkimjUm v. Gmmm, 8 Jar. Kxch. 42; and nee Wiekkam r. H**kcr, 
N. d 10(3; ud m' Wardk v. 7 M. k W. 63. 

DrocHAw*, KU. k KIL 10M; WaiU (/) Videiuprd, p. 606. 
v. KeUom. Ai tnprk, and cmh dt*d In <if) S" Wiekkam ▼. Ha»k<r e M 
L. J. ^tiu nprA ; and Dvrkam and SwuUrtand 

(d) Cmrian? v. Cortdt, 2 l>r/ A Oo. w. Waiktr, 2 4- B. 067- 
k 8m. 356. 
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Upon the walo of land, it is not competent to the vendor 
to create new rights, unconnected with ita use or enjoy¬ 
ment, and annex them to it, so as to pass to assignees: e.y., 
a right for the owners of close A. to walk over close B. for 
(dl purposes (A): nor to subject it to novel burdens (?): but 
where the conveyance of close A. contains a grant to the 
purchaser of the right to use “ foi all purposes ” a way over 
a piece of land, lying between close A. and a street, this 
will be held to mean, “for all purposes which make it 
necessary to pass from close A. to the street,” and not for all 
purposes whatsoever (A). A covenant by A., the owner of 
close X., with B., the owner of an adjoining close Y., that a 
certain stream of water should flow uninterruptedly along a. 
specified existing channel through X. into Y., and that A. 
would cleanse the channel, and that in default B. might do 
so, has !>cen held to prevent an alteration of the course of 
the stream even within the limits of close X.; although the 
point of outflow remained unaltered ; and to l>e enforceable 
by the assignee of A. against the assignee of B. (/). .So, a 
covenant by the purchasers that the vendor, his heirs and 
assigns should have the exclusive right of supplying beer to 
any public-house erected on the land, has l>een^ Ifeld to Ik* 
enforceable in Equity (m). 

The grant of deeds is now usually omitted: it seems in¬ 
operative if, as is usually the case, the deeds arc delivered, 
or if the right to them is annexed to the estate conveyed; 
and if not inoperative, it is practically useless, as being too 
vague (??). 


The clause beginning “and the reversion and rever- 


(*) Aciroyd v. Smith, 10 C. B. 104; 
Egcrton w. Lord Brownlov, 4 H.L Ca. 

1 ; and compare Re Stockport Water- 
trorib Co., 8 H. * ft 300 ; NuttoU y. 
BrartwU, L. R. 2 Kxch. 1. 

(*) Ackroyd v. Smith, ubi ntprd; 
and «*e KeppeU v. Bailey, 2 My], A K. 
585. 

(A) Thorpe t. BrumJU, h. R. 8 Ch. * 


Ap. 060. 

(0 Northern v. Hurley, 1 KL * B. 
665 and aee as to the neowwity for 
creation of new eaaementB by grant 
de novo , Worthington t. Qim*>n, C 

Jut. N. a 1051 

(«) (MU y. Towrie, L. R. 4 Cb. Ap. 
054. 

in See Sngd. p. 440, et teq. 
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. dotiBy kc£ usSblso usually omitted in modem prmetfee, and 
- seems to be uaekas. 

# 

The clause begixnuug 1 and all the estate, right, title, and 
interest, fee." is generally retained, and may ly occasionally 
of practical use. It does not, however, appear that it would 
even at Law, pass any interest in the property, whifli, from a 
.general consideration of the deed, it may 1* collected, was 
not intended to pass (o) ; but in the oase of several vendors, 
who concur in assuring an estate, say in fte siinjfle, there 
can, it 4s conoeived, be no doubt tliafc uiAier the common 
clause the interests of all the conveying parties will pass 
oven although such parties, as between themselves, may in 
fact be entitled somewhat differently from what they 
supposed to be the case. 

It is still not uncommon practice, e\en when the pm- 
chaser has no wife to whom he was married liei'oro the late 
Dower Act came into operation, to convey the estate, if 
freehold of inheritance, to the ordinary uses to bar flower, 
in order to avoid the necessity, on future sales, of proving 
the non-existence of any such wife; and to add the common 
clause negativing the right to dower Where, however, tin* 
draftsman is aware that no such wife exist*, it seems to Ik* 
sufficient to recite the fact. It is also not uncomftion for 

f 

the draftsman to exclude the^ifes dower, although he may 
have no special instructions to that effect. In thoory, this 
is scarcely deferrable The purchaser may, under tty* new 
law, defeat hmarife'n dower by a conveyance, or by his 
will; and, in the event of his intestacy, the effect' of a 
declaratifjh in bar of dower may often be to prefer a remote 
h^r to the wife. At the same time, it must be remembered 
that a mere general devise does not ordinarily exclude the 
wife’s dower; although no doubt almost always intended to 
.no; and the writer, contrary to tbe opinion which he 
had held on the point, is inclined to hold that the 

(o) Bee/Np V. fUmnani, » RuAl K. 4 J. 118} Rookt r 4 Lord Mi- 
486 5 aaf Mocf &?. toarrUo* t 2 thgto*, 2K.4J. 7fltj 

^ • j 
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pfcferaulc practice is to insert the declaration*. TJlie common chap. xtt. 
Himitatioiw in a conveyance executed before the lateJ_)u\Yer . bout ’ l ' 
Act came into operation, but witlijjut the express negative* 
of a right to dower, do not bar the dower of a woman mar- • 
l ied subsequently to the connnencement of the operation jif 
the Acfc*fy#). It is not necessary that the purchaser should 
execute the conveyance in order to give effect to the 
.declaration against dower (ry). 


Under a limitation to uses to bar dower, not preceded by Wh'-thor pur- 

A chaMT can 

anypower of appointment, the purchaser maypas a matter require c». 
‘of strict right, require the concurrence of the dower trustee triwu* 
in the conveyance: but an objection to the title on this 
ground, though technically well founded, is considgxd 
frivolous and vexations (#•). « 


(■>.; A s lu the cuvciuintt'. 


* 


Section .1. 



' /Hie covenants for title are tliat part of the draft upon A* t-> the 
which disputes and questions of difficulty most frequently c « ovcnjmt- f„ r 


arise': they are of eunsidci-ablc, although, perffaps, to a pur- titlc^ 
chaser, of rather over-estimated importance : to the solicitor ; 

they are important, inasmuch as he will l»e responsible to his 
client for pernytting him unknowingly to enter into improper 
covenants (*); or for not\jcuring to him those to which he 
is ojititled from the other party. 


H 

in 


No precise form of words 

(//) Fry v. XMr, 1 Jur. N. & 7ti7 ; 
28 lioav. 508 ; 7De (i. M. A G. 087 ; 
Ctui'Lc v. Franklin, 4 K. A Jo. -60. 

( 7 ) Fairley v. Tael, 3 Jur. N, 8 . 
]‘080 ; 6 W. R. 0 ; and see farther a* 
to the effect of a general devise on 
the widow’s right to dfffcer, and ae to 
her being put to her election between 
her <^>wur and the devised cetateS 
KUy v. Lacit, 3 Haro, 310 ; Beraliny 
v bcmlh'M 3 K. A J. 207; tfifctm v. 


is necdi&aiy to constitute a 

• 

OiUou, 1 Drew 4^ Bvtrland v. Cuth- 
Ur(9on, L. K. 8 Kq. 466 ; Parker V. 
Fotccrby, 4 De U. M. 321 ; 

TAowpron v. Barra, h. R. 16 »j. 
502 1 Witem's Compendium of Equity, 
1 *. 352, and cases there cited. 

(r) <Ward v. fioc, 4 De G. A J. 
526. , 

(#) Sttnnanl v. I’Uilkornc, 10 Dirg. * 

191 » 


Covenants 
h iw c«ni- 
btituted, Ac. 
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covenant, if only there is an agreement by dsed (<)^ Wjf • 
the ooyeaantor adopts the deed in other respects, hianoiw 
* execution qf it is not material for the purpose of binding Kta 
by his covenant ( 14 ). If*the covenant is contained in a deed 
poll, the covenantee should be named or defined therein; 
and if in an indenture he should be made a party': but As 
respects hemUtumenl* the benefit of a covenant* contained 
in an indenture executed alter tho 1st October, 1845, may ho 
taken, although the taker be not named a party (*). Cove- 
nants may, of course, be entered into by referent to those in 
another instrument (y). 


wiiAtcore- A vendor, if tho absolute l>eneficia] owner, enters into 
the usual covenants that ho has g»>od right to appoint and 
own. 1 * 0 ^ 1 ^ n '^ ase ’ or surrender (as tlie ease may l>c. according 

as the estate is freehold, leasehold, or copyhold), for quiet 
enjoyment, free from encumbrances, and for fuijhei assur¬ 
ance (c). 


What nttial 
covenant li\, 
may l«* 
omitfcil 


« 



It is usual to insert in a conveyance by appointment a 
covenant that the power was well created and is sullisting, 
and in an assignment of leaseholds, a covenant that the 
lease was a vhlid demise and that the term is subsisting; 
but these covenants are, in effect, comprised in tho covenants 
for right to appoint and for right to assign; and conse¬ 
quently are often omitted. The vendor of leaseholds also 
covenants that the rent has beerf paid up to tbe last day 
of payment, and that all other the lesaoe s covenants have 
been performed up to the date of the assignment 


* 

(I) Carr Roberts, 5 B. & Ad. 82 ; 
I food t. Copper Mimerd Co. t 7 B. 
90S, 836; .Hifa V. 0. IT. R Ok, 14 
M. A W. 816; Adef \ Arnold , 16 
Jnr. 119. 

Jp) r. Oudttinr/, 6M.4 Hr. 

* 

( i ) flee B A 8 Viet c 106, It 6. 

(,} /U 1 DeO. M. A O. 

676. 

(•) flee JUrf ty V. Broken, 15 Va 
268, 264. Be^M tSrwwwoMe 
bold*, Janet «AJtar? #/ Am/Wry, 


1 It. Hl It 521. An tn whether thert* 

i* any implied warranty on aale of 
copyright, neo fbau v. Marryat, 17 
Q. 281. Smite, that there la, an 
regard* executory contract* generally 
for Mdo of chattel*. In the nbnenoe of 
ex pro** agreement, the aadgnor <tf a 
patent doc* not warrant H* validity, 
Smith v. Ntk, 2 C*. & N. & 67 s 

Smith*. &ott,6aB.N.a771. 8#e' 
to oovenanta for further aMwaodi, 
Baris r. ToBemache, \ Jnr. *4, S. 
1 181 ; and infrt. * 
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66veii4ntB of a vendor who is absolute beneficial Ch»p. xil 
owner, if he have acquired the estate by purchase for money ^ 8 ~ 
or other valuable consideration, are extended to the acts of J.° who *® “** 

« v hit covenant* 

him s elf (a) and parties claiming under him: it is conceived, «ten4 
that marriage ia for this, as it is for other purposes, a 
valuable consideration, even as in favour of collaterals (b ); 
but, m practice, it is usual for a vendor claiming under a 


marriage settlement to covenant against the acts of the 
settlor and his representatives (c). 


It appears to have been formerly held that the Court of ^errnce 
Chancery would not compel a vendor to enter into covenants practioe of 
extending back farther than the acts of the last owner (d); 
but where such owner himself acquired the estate otherwise *** Court 
than by purchase for valuable consideration, the u universal 
and settled practice of conveyancers ” (e) is, to make the 
covenants extend to the acts of all prior owners up to and 
inclusive of the last purchaser for value: and the Courts 
would probably at the present day be inclined to sanction 
such practice by decision 


The owner of an estate sold by order of the fourt, or by a> to cov* 

a trustee to whom he has himself conveyed upon trusts for “ n n ^J n M 

salo without entering into covenants for title which will £y Court or 

° by trustee* 

run with the land^enters into the same covenants as if he 
himself were selling (/): but although it is the settled 
practice of conveyancers to make all the beneficiaries, who 
take a substantial interest in the proceeds of a sale by 
trustees, covenant to the extent of that interest, the rule 
has been held to be different in the case of a sale 
under the Court, where the trustees are competent* to give a 
valid discharge for the purchase-money (g). In one ease, 


(a) Browning v. Wright, 2 Bo* & 
P. IS, 22 ; Sag. 599, 605. 

(b) Davenport r. BuAopp^ Ph. 

m. 

(e) 0 Jato Coot, by 8. 875. 

(d) Loyd t. GrifiiA, S Atk. 208; 

W'ai-e/*™ "V DurhAi of Rutland, 3 


Ve*. 238, 288. 

(«) Sag. 574. Pu&ttt r Loggon, 
14 Ve* 816, 239; sod 2 Bo* A P. 


Lf) Sag. 574. 

(5) CrttreD r. CottrrlL, L R. 2 Kq 
30, V.-C S. 


voi, l 


k if 
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where a sate of a term of years was ordered by the Court, 
but instead of carrying oat the sale as directed, a portion of 
the fee was, at the request of the owner, a tenant for life, 
sold by the trustees under a power contained in the settle¬ 
ment, it was held that this was not the case of a sale under 
the decree of the Court, and that the tenant for life must 
covenant for title (h ): but no opinion seems to have' been 
expressed by the Court as to what should be the form or 
extent of the covenants. These questions upon sales under 
the decree, or by the direction of the Court, are, according 
to the present practice, usually precluded by a special con¬ 
dition. And, even in the case of private sales, it may be 
doubted whether the practice of conveyancers could be 
altogether enforced; and whether the rules laid down by 
Lord St. Leonards—that 41 Where the money to arise by 
sale of the estate is absolutely given to two or more persons, 
they are substantially owners of the estate; and must 
accordingly covenant for title: ” 44 so even where the money is 
in the first place to be applied in payment of debts, yet if 
they are all paid previously to the sale, the ctxtuis que trust 
must, it is conceived, covenant for the title ”—are not too 
broadly stated. Suppose that a testator devises an estate 
to trustees Sn trust to sell, and with power to give receipts, 
and to divide the proceeds among his children, all of whom 
are sui juris. Here the beneficiaries, if all wish so to do, 


may elect that there shall be no sale, brtt to take, the land 
as real estate. Any of the beneficiaries may, however, 
require the trustees to proceed to a sale, even against the 
wishes of their co-beneficiaries. Admitting that those who 


agree to a sale and join in the contract are bound to concur 


in the conveyance, and to covenant for title to the extent of 


their interests, it does not occur to the writer that there is 


any mode by which the dissentients can be oompelled so to 
concur and convenant Nor does he conceive that, if they 


rafaie eo to do, their refusal would entitle the purchaser to 
raeeifid the contract If so, the inability of trustees for sale 



(»> K*rl PnUtt Bori, L. It 5 Eq. 115. 
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to procure the concurrence of all the beneficiaries amounts, Chap. xii. 
in reality, to a defect in title. 8 * ct 6 - 


It appears to be the general notion that landowners 
agreeing to sell land to railway and other similar com¬ 
panies must enter into the usual covenants for title: the 
liability can hardly be questioned in respect of land which 
the company has no power to take compulsorily; such as 
land required for extraordinary purposes (i), or in respect of 
land taken under an ordinary agreement with the owner; 
but as respects land which the company has power to 
take compulsorily, the landowner’s contract, although ap¬ 
parently voluntary, is scarcely so in fact; and his liability 
to enter into covenants may be considered doubtful in prin¬ 
ciple, and not supported by any satisfactory authority; for 
in “Re the London BrUlge Acts" ( k ), there was the im¬ 
portant fact—although not noticed in the judgment—of the 
enabling Act having been obtained by the vendors pursuant 
to an agreement with the purchaser: it is, however, believed 
to be the general practice for such owners to covenant; and 
the practice would probably, if necessary, be supported by 
decision As respects landowners who have entered into no 
agreement, but as against whom the entire proceedings of 
the company have been compulsory, it is conceived that 


Aj to land- 
owner*' cove¬ 
nant* on aali) 
to railway 
company 


they are not bound^ and do not in ordinary practice consent, 
to enter "into any covenant ( l ); but as the interests of all 
parties are bound by the statutory conveyance, the value of 
covenants for title is extremely small (m) 


It was decided by Shadwell, V.-C., that the first and Liability of 
second tenants for life of a settled estate, selling under a ufe to c*>vo- 
private Act of Parliament which they themselves, pursuant najlt 
to an agreement with the purchaser, had obtained for the 
purpose, were bound to enter into the usual covenants for 
title; the Court assuming that upon a sale under a power 


(•) 8 A 9 Vlct. c. 18, a*. 12 and 18. 188. 

(k) Cited infrd . (*) D** Conv. toI. II. p. 480. 

(/) Frond and War©** Rail Conv. 
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til* consent of the tenant for life hie obligation so to 
— - covenant was a matter of oourae (»). 


To 
*h«4r oo vo» 
ntetathonld 
•xUnd. 


In the above ease the statutory vendors were tenants for 
life under a will, and the covenants for title were extended 
to acts of their testator: the question whether they were 
properly so extended, does not appear to have been much 
considered; and it is submitted, that, although a tenant fqr 
life or other owner of a particular estate may be required so 
to covenant in respect of his own beneficial interest, yet 
that, as respects the reversion, (in which he bas no bene¬ 
ficial interest,) his liability under tho covenants should be 
confined to the acts of himself and parties claiming under 
him: considering the present fiequency of such sales the 
point is one of some practical importance. 


In conformity with the above views, tho writer of these 
remarks, on settling a conveyance on behalf of a tenant for 
life, inserted in one case, after covenants for title extending 
to the acts and defaults of his ancestors, a clause to the 
following effect, viz , “Provided always, that as respects 
the reversion or remainder, expectant on the life estate of 
the said A. *B., of and in the hereditaments intended to be 
hereby assured, and the title to and further assurance of the 
said hereditaments after his decease, his covenants herein¬ 
before contained shall not extend to £he acts, deeds, or 
defaults of any person or persons other than and besides 
himself and his own heirs, and persons claiming or to claim 


under or in trust for him, them, or any of them: ” and this 
being resisted by the purchaser’s counsel, the question was 
referred to Mr. Christie, who decided in favour of the pro¬ 
posed restriction. A proviso or qualification to this effect is 
nojv commonly introduced in practice (o). 


Covenant* on 
•Ale, hj hot- 


Vpofl * sale, by husband and wife, of the 



tiled 


4 

(n) fir Mm Bridg< Arts, 18 ttfaa. <o) 8 m Div. 0onv. voi II, pp. 288, 

178, I7t. — Bari PouUn r. 287, M edit 
MLUW| 118 
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freehold or copyhold estate, the husband, since he either does 
or may receive the purchase-money, covenants for title as 
upon the sale of his own estate: and if there be any doubt 
as to the fact of marriage, the woman should herself enter 
into usual covenants: and it is submitted that a purchaser 
might require their introduction: and in such a case, and also 
in a case even where no such doubt exists, it is desirable to 
'make the wife covenant, so as to bind her separate estate, if 
any. And this, although it probably could not be insisted 
upon, is commonly required and conceded in modem 
practice. 

On a sale of leaseholds in lots by way of underleases, 
the vendor, in addition to the covenant for quiet enjoy¬ 
ment, must covenant with each sublessee to pay the rent in 
the original lease, and to perform the covenants therein 
contained so far as the same relate to the residue of the 
property (p). 

An apparently simple point, which must be of common 
occurrence, but upon which the books of precedents were 
found to differ, arose in practice ; viz., whether # on a sale of 
leaseholds by a vendor who claimed by puithase, he was 
bound to covenant generally that the covenants in the lease 
had been performed up to the time of completion, or whether 
words should be introduced limiting his 
of covenant which might have occurred during his own 
period of ownership. The point being referred by both sides 
to the writer, he considered that the covenant was in effect 
merely a covenant for title, and therefore fell within the 
ordinary rule, and must be restricted as contended for, on 
"behalf of the vendor; and this opinion, although at first 
questioned, was upon consideration, assented to by eminent 
conveyancers. And although upon the sale of leaseholds by 
a vendor who claims by purchase, a covenant that the lease 
is valid is usually introduced, it is now well settled that the 
covenant is qualified, extending only to his own acts and 

( p) Brow ** r. Paul, 23 L. T. M2, V.-C. K. 2 Jufc N. S. 337. 
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Aa to limiting 
the liability of 
several cove- 
nan ton to 
their respec¬ 
tive shore* of 
the pnrc ha s e - 
money. 


Aa to com- 
nanta by 
vendor* who 
ere not bene* 
Ariel owner*. 


omissions and those of any testator or intestate through 
whom he claims ft). - * 

It has been a common practice in cases where tenants 
in common, or other persons having partial interests in an 
estate, concur in the conveyance and in the covenants for 
title, to limit the liability of each covenantor to the amount 
of his share in the purchase-money. But the correctness 
of this practice, which seems to have been founded on the 
notion that the amount of the purchase-money was the 
measure of damages in case of eviction (r), appears to be 
open to question. 

As a general rule, fiduciary vendors only covenant that 
they have done no act to prevent their selling, or to incumber 
the property (a) ; a covenant for furthur assurance would 
seem to be a reasonable addition, and is often attempted to 
be introduced: but it was decided in Worley v. Frampton (t), 
that trustees cannot, as defendants, be compelled to enter 
into it: even although they were not themselves the con¬ 
tracting parties, but represented the original vendor, who 
would himfelf have been bound to enter into such a cove¬ 
nant The Court, however, raised but abstained from 
deciding the question whether as plaintiff's they could have 
procured relief except on the terms of entering into the 
covenant It has been held, that the 4 heir-at-law and 
assignees in bankruptcy of an intended lessor are bound, to 
the extent of their interests in the property, to enter into 
special covenants which the intended lessor had contracted 
to enter into (u) ; and the decision would apparently apply 
to the case of an agreement for sale and for special covenants 
by the vendor. So it has been held by Shadwell, V.-C., and 
• 

(9 ) Sot Bar. Coot., tgL H. p. 301. Miner* Co. t. Brack, 13 Boar. 478; 
8rd#dit. ' • Bodge* v. Blagrave, 18 B«av. 404 ; 

(rf Vide mfrk, Ch. XIV. l 5. and wts and oonridar Bart r. Burge*, 

(#> lita. 143 ; 9taine* *. Morris, 4 K. A Jo. 46, 67. 

1 V,4 B. 8; Onslow t. LordLondst- (a) Page v. Broom, 8 B*av. SO. A* 
borough, li.HA 74. L*. in making the bankrupt a party, ride 

not Copper •Hprd» P- 613. 
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by Wood, V.-G, that the executors of a party who has Cliap. ttt . 
agreed to take a lease, may, if they admit assets, be com- ^ g ‘ 
pelled to enter into the lessee’s covenants, so qualified as to 
restrict their liability to that which they would have 
incurred had the lease, with corresponding covenants, been 
executed by their testator ( x ). 


These decisions are perhaps difficult to be reconciled with 
that in Worley v. Frampton; and seem to consist better with 
the general principle of Equity, that persons who agree to 
stand in the place of another, represent his liabilities as well 
as his rights. They also suggest whether the personal repre¬ 
sentatives of a deceased vendor or purchaser might not be 
required to join in the conveyance, and, to the extent of the 
assets, to enter into special covenants which the deceased had 
agreed to enter into. 


In one case where there was a lease for lives, with a oh«,rv*tion. 
covenant for renewal on the death of a ceetui que vie at the * 

same rent and subject to the same covenants, 44 including this 
present covenant,” it was held that this gave the lessee a 
perpetual right of renewal; and although, in .effect, the 
reversioner became a trustee for the lessee, yet? the rule laid 
down in The Copper Miners' Co. v. Beach that the Court will 
not under a decree for specific performance compel parties, 
who art* trustees, to enter into covenants into which under 
ordinary circumstances they would not be called upon to 
enter, had no application to a case where the person in whom 
the reversion is vested i9 entitled to the beneficial interest (y). 

The decision in this case was rested on the ground that the 
reversioner was the beneficial owner; but it is conceived that 
where a lessor enters into a covenant for perpetual renewal, 
and the reversion afterwards becomes vested in a mere 
trustee, the latter on granting a renewal may properly be 
required to enter into a similar covenant: of course so 


(®) PhiUipt ▼. Sverard, 6 Sim. 102; K. k Jo. 45, 67. 

Mid SUpkent ▼. Hotham, 4 K. k J. (y) /forer. Burges, 4 K'4 Jo. 45, 
571. And tee Hart v. B urges, 4 57. H— and conifer thin cane. 
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frmmed w to ttod the eetate, b»t not so m to lender himself 
- personally liable except in reapect'of hk own acta. 

An ineombnnoer who releases the estate, whether volun¬ 
tarily or in consideration of payment, only covenants that 
he has done no act to incumber. 



by 


Where a mortgagee sella under his power of sale, and the 



covenants for title, which supersede the absolute covenants 


contained in the mortgage deed. 



When a bankrupt concurs with his trustee in soiling, he 
generally enters into covenants for title as an ordinary 
vendor, but if he refuses, he cannot be compelled to do so (*). 


Tenants in 
common, ami 
joint tenants. 


Covenants for title by’tenants in common upon a sale are 
limited to their several shares; joint tenants are sometimes 
made to covenant both jointly and severally; but it seems 
more reasonable to restrict their covenants to the extent of 
their individual interests. A mortgagee may require his 
mortgagor^ whether they are joint tenants or tenants in 
common, to Alter into joint and several covenants for title. 



A purchaser from the Crown can require no covenants for 
title (a). 


CoTctumts Upon a sale by trustees under a will, for general purposes, 
OT by order of the Court, the purchaser is not entitled to 
covenant for title but that against incumbrances; ex¬ 
cept, perhaps (in the case of a will), where the purposes to 
which the purchase-money is primarily applicable have since 
been satisfied, so that the substantial owners are in fret 
‘ ascertainable ( b ); and they have ooncurred in or confirmed 
the contract In practice, however, it is usual in every case 

(f) Aaftothnpowwof Um Court cl (o) Bug. 575. 

BtokmptoyW otfcr bankrupt to A) 8m Layd V. QriflK 8 Atk. 
join in 2 rf* wpr< 2W; Wd*mm u. Dwkmif JMan*, 

p. *1X y » Vw. 501 } S Bra t . C. 145. 
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to insert covenants by the parties who are beneficially 
entitled in any considerable amount to the residue of the 
purchase-money (c); but aocording to a modem decision, 
this cannot be insisted on where the sale is ordered by the 
Court, and the trustees are competent to give a discharge 
for the purchase-money (d): and the soundness of the 
general practice seems open to question. 


Chap. XIL 
Sect. 5. 


. Any covenant intended to provide for a defect in title 
which appears on the face of the conveyance, shojild be so 
expressed (e). If the defect can be kept off the lace of the 
conveyance (which is generally the case) the covenant 
should be entered into by a separate instrument, which 
should refer to the defect; or there should be a contem¬ 
poraneous agreement signed by the covenantor admitting 
the existence of the defect, and stating that the same is 
intended to be included in the covenant (/). Where the 
defect consists in the existence of incumbrances, it will be a 
matter for consideration whether a mere covenant to indem¬ 
nify can be relied on, without a covenant to pay or procure 
payment of the charge: this question particularly applies to 
interest upon charges, and to annuities or other periodical 
payments:—under a mere covenant to indemnify, the pur¬ 
chaser would have no remedy until actual disturbance, 
although the interest or annuity might be running heavily 
into arre&r. 


Covenant 
against known 
defect. 


Covenants for 
indemnity 
■gainst 
charges. • 


Where, upon the sale of an estate, a bond in double the As to eon- 
amount of the purchase-money wa9 given by the vendor to ° f 

the purchaser, as an indemnity against the possible claims indemnity. 
of a supposed equitable mortgagee, with a condition that if 
at the end of a year there should be no .action or suit 
pending whereby the purchaser’s title might be prejudiced, 
or if the vendor should then *pay to the r purchaser a sum 


(c) Sag. 674. • Md *» Lewis 6th BA, p. 8N). 

(d) CoUrtU 1 . Cottrell, L. XL S Bq. («) Sot OyUeie v. Atfamfe, .8 Mer. 

880,. V.-O. 8.; and oompare Earl 68 ; BuUar's note to Co. Litt 884, a. 
PouUU v. Hood, L R. 6 Bq. 830; ( f) Vide ityfra, C%- XTV. a 5. 
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Covenant for 
production of 
deoda. 


< 

Pnrchaeer’a 
right to. 


equal in amount to the' purchase-money with interest, the 
bond should be void, the equitable mortgage having been 
established in a suit commenced within the year, and the 
vendor having failed to pay the stipulated amount by the 
time appointed, and his subsequent offer to do so having 
been rejected, it was held that tho purchaser, who had paid 
off the incumbrancer to an amount equal to that secured by 
the bond, was entitled to retain the estate, and to enforce 
the bond to the full extent {g ). It was considered doubtful 
whether # the liability upon the bond was intended to be 
limited to the purchase-money and interest, and the Court 
declined to interfere with a legal right upon the assertion of 
a merely doubtful equity. 


A covenant for production of title deeds, if it extend to 
documents not noticed in the conveyance, Bhould, as a 
general rule, be entered into by a separate deed : the ques¬ 
tion, however, to be considered is, whether any document 
covenanted to be produced is of such a character as to make 
it desirable that it should, so soon as practicable, be taken 
off the title (A). 


< 

As a general rule, a purchaser is entitled to a valid 
covenant for the production, and probably for the right to 
take copies (i), of- such documents of title are not delivered 
over to him (A): commencing with such as are necessary to 
show a marketable title (f), and excepting such copies of 
court roll and inrolled deeds (if inrolled under any Act 
which makes the inrolinent evidence) as are not in the pos¬ 
session or power of the vendor (to). The want of such a 
covenant was, until recently, a ground of objection to tho 


(g) OAmrm T. Foie*, 12 W. R 664; 
a caae in the Privy Council 
, (k) A ae p ar a te deed of covenant la 
charg ea b le with the aame doty aa the 
w r ey aiye or mortgage, if not ex- 
oeedtof too ahiflinga, and in other 
c*m« with » duty of Un ahillinga; 
83 A M Ylot c. r t ; ached.; and aw 


alao 18 4 14 Viol. e. 07. 

(♦) Bog. 452. 

(£) Bar-day v. Maim* , 1 Sim. A St. 
449. 

(1) Dart v. TWfar, 6 Van 460 ; 
Ccoptr v. Emery , 1 Ph. 388. 

<•) s. a 
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title * but now, under the 37 & 38 Viet. c. 78, if the vendor Chap. xn. 
is unable to furnish such a covenant, the purchaser must, _ Scct * S ' 
subject to the stipulations of his contract, be satisfied with 
merely his equitable right to their production (n). 


The covenant upon a sale of freeholds held of a manor 
subject to leases for lives granted by copy of court roll, must 
extend to the court rolls up to the date of the conveyance (o). 
In the absence of agreement, the purchaser is not bound (p) 
(oxcept upon a sale of a bankrupt’s estate (i q ),) to assent to 
the introduction of the ordinary proviso for determining the 
vendor’s liability upon his selling the residue of the pro¬ 
perty, and procuring, without expense to the parties entitled 
to the benefit of the covenant, a substituted covenant to be 
entered into by the person who will upon such sale become 
the holder of the deeds. The proviso when inserted should 
provide for the actual delivery of the substituted deed of 
covenant to the purchaser or his representatives; and when 
properly framed is rather-beneficial than otherwise to the 
purchaser, as it enables him to trace the devolution of the 
title deeds (r). 


Pro vino for 
determining 
the liability. 


On a sale by fiduciary vendors, who retain the title deeds, 
it is usual to insort a proviso for a substituted covenant, or 
one expressly limiting their liability under the covenant to 
the time during which the deeds are in their actual cus¬ 
tody (s). The insertion of such a proviso or qualified cove¬ 
nant should always be stipulated for on their behalf. 


On tale by 

fiduciary 

vendor*. 


The right to a covenant for production is, however, as a 
general rule, confined to those documents which affirmatively 


To what docu¬ 
ments it 
extendi. 


(n) See tect. 2. It it oonoeived 
that this nection only appliet to a oa-e 
of absolute inability, not to a cate of 
mere difficulty er inconvenience. 

(o) Earl PouUtt v. Hood, L. R. 5 
Eq. 880. 

( p) Bug. 452. 

(q) Ex parte Stuart, 2 Roee, 215, 
L. C., where Uio Court stated, gcuo- 


rally, that the aavigueet’ covenant 
should be confined to the time of their 
continuance at tttignee*. 

(r) 8ee Dav. Conv. voL ii. p. 542, 
3rd edit 

(#) For form of inch a qualified 
covenant tee Dav. Conv. vol. ii. 
p. 544, 3rd edit. 
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• psepabatiov or conveyance. 


s. 


• * 

evidence thq venqpr’g title (fjj and does not extend to those 
not in his possession, andVhich*are required to negative 
mere possibilities. It appears, in fact, to have been decided 
by Shadwell, V.-C. (u), that a purchaser fhfm an heir-at-law, 
whose ancestor left a will not affecting the property, can 
inquire no covenant for its production: this decision seems, 
however, to conflict *in principle with that in a case (. x ) 
where a purchaser from an heir under similar circumstances, 
was, upon selling again, held bound to produce the ♦ill, if 
in existence, for the inspection of the sub-purchasers; and 
Lord St Leonards seems to think that .where the negative 
evidence is necessary for the satisfaction of the purchaser, 
and is in the custody of the seller, there is no sufficient 
reason why it should not be covenanted to be produced (y): 
and this seems to be the sounder view. 


Al to core- 
njknU for 
production 
mining with 
the land. • 


In order that the covenants for production may run with 
the land in respect of Vhich the deeds are retained, it is 
necessary that the covenantor should be seised of the legal 
estate in such land ( z ): this, however, is a point not often 
attended to; and if a purchaser has a right to insist upon it, 
such right would seem to involve the additional right of 
requiring the title to such other land: a purchaser, it is 
conceived, could not be advised to press the point: and it is 
generally disregarded in practice. Where the covenant for 
production does not run with the land, the title toll not be 
considered unmarketable, and production may be enforced 
in Equity (a). 


With whom 
vendor's cove¬ 
nants should 
be entered 

fntsi 


The vendor’s covenants, if the estate be freehold, should 
be entered into with the grantee, relessee, or feoffee to uses 
(if any). If the estate be copyhold, it appears to be the 


(f) Inc lu d in g of course deeds at 
cuvsesnt for production entered into 
by pfcr vendor ; Sag. 132. 

fn) Oouftf v. iWrjr, died in Hayes 
on <W *78, 3rd ©d. 

(4 v. Qw j Sul A 8t 

439. * 


(*) Sag. 462. 

(c) Sag. 468 ; even then the result 
* Is not free from doubt j serfs tyrd, 
Ch. XIV. 

(©) Bee further ss to this, Bug. 
468, note; end see now 87 A 88 Viet, 
a 78, ssot 1 
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preferable practice, instead of takirig a covenant to surrender 
with eovenants for title and production in the same deed, to 
let the surrender precede the execution of the deed con¬ 
taining the covenant for title and production: as, if. the 
former course be adopted, it is not clear that the benefit of 
the covenants will fun with the land (6). This, however, is 
often inconvenient, and therefore disregarded. Where the 
property is conveyed to joint tenants, the covenants should 
be with them jointly. 

On the. other hand, the vendor may, in certain cases, 
require covenants on his own account: for it may be laid 
down, as a general rule, that whenever he is personally 
subject to liabilities, either in respect of the estate, or for 
the performance of which the estate stands as a security, 
the purchaser, taking the estate, must undertake the liabili¬ 
ties, and covenant to indemnify the vendor against them. 

a 

For instance, on the sale of an equity of redemption the 
purchaser, even in the absence of express stipulation, incurs 
a liability to pay the mortgage debt and future interest (c): 
and may, it is conceived, be required to covenant db to do. 

So, on tho sale of a reversion, the purchaser, it is con¬ 
ceived (<f), must covenant to pay the succession duty, unless 
compounded for (e) at the time of the sale. 


So, on the sale of leaseholds, either by the original lessee 
or by an assignee who has entered into a similar covenant 
with a prior owner, the purchaser must covenant (/) to pay 
the rent and perform the covenants contained in the lease, 


(6) Dav. Conv. vol. L pp. Ill, 112 ; 
9 Jarm. Conv. by 8. 188. 

(e) Waring v. Ward, 7 Vee. 832, 
387. 

(d) Vide tn/rd, Ch. XIII., •. 2. 

(e) See 16 & 17 Vlct a 51, *a 41, 

44. 


(/) The uraal words in the ha¬ 
bendum, •' eutyect to the payment of 
the rent and performance of the oo- 
venantc, " have been held not to be 
equivalent to enoh a oorenant by the 
assignee, WUveridgt v. SUtbard, 1 
Cro. & M. 644. 


Chap. XII. 
Sect. 5. 


Purchaacr’e 
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Qn purenew 
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or a reversion, 
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But no indem¬ 
nity from pur¬ 
chaser on sale 
of bankrupt’s 
leaseholds. 


Under the 
Act of 18611. 


On sale of 
leaseholds by 
executors, Ac 


CpflTVEtANCBL 

'arnTtg indejniti# <h*Vttjd<& agaffist the same (j): so, on a 
sal^bf 'in % itft? ?By* wfykof underlease, each pur- 

<£h&£eii}ri<3t covenant fb perform the covenants contained in 
(he-ntigfhal tjease so far as the same relate to the property 
cempnsed'in his 6wn underlease (A). 

• •*e * 

Upon the sale of a bankrupt's leasehold by his assignees 

under the old law, no indemnity was needed, either by the 
assignees or the bankrupt: for the assignees were under no 
liability after they had assigned; and the bankrupt was by 
the Statute released from liability upon the assignees taking 
to the lease (i). But it has been said that if the* bankrupt 
were assignee of the lease, and not lessee, the Statute did 
not discharge him from his obligation to indemnify the prior 
owner (A). 

Under the present law the bankrupt will, it is conceived, 
continue liable on his covenants in the lease, until his 
trustee has either sold or taken to the lease by some act of 
intentional acceptance, or has disclaimed or lost his right to 
disclaim (i l ). The exercise of acts of ownership by the 
trustee, as entering into possession or attempting to sell, is 
no longei«to be deemed an acceptance of the lease, so as to 
destroy the'right to disclaim within the time limited by the 
Act. The effect of disclaimer is not to revest the projKjrty 
in the bankrupt, but to vest it in the person entitled on the 
determination of his estate and interest: and afty injury 
occasioned by the disclaimer is to be deemed a debt prove- 
able under the bankruptcy (m) 

Where an executor or administrator has satisfied all the 


iff) Pember r. Motion, 1 Bro. C. C. 
52, 61 ; Stoma y. Morris, 1V.4R 
8 ; aad m Goh v. WUberforct, 1 
Boar. 112; Coekrane y. Robinson, 
11 Sim. 878 ; and Me Morley y. Cl o- 
verimg, 7 Jur. N. 8. 904. An to what 
can he recovered in an action cm the 
ooymmb eM Smitk r. Howell, 6Exoh. 

710. 

(A) Bnmhe y. Pmd, 20 L. T. 282, 

V.-C. 3 Jar. N. B 117. 

V" 


(l) See WxUcint v. Pry, 1 Mer 244, 
268, and Bankrupt L. C. Act, 1849, 
a.146. 

(k) See Maples r Pepper, 18 C. B. 
177; ved quart. 

(0 Aj to the leave of the oourt 
being ne oe — ary to each a diaclaimer, 
In rt Wilson, L R 13 Eq. 180; 
Ex parte Lovering, L R 9 Ch. Ap. 
686 ; and vide tuprd, p. 84. 

(m) See 82 A 83 Viet c 71, e. 23. 
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liabilities of a lease gratfted of. ^signed to his testator or 
intestate, and has asaigned'tjie le*de to-a pqrcdaaer, he may 
now safely distribute the residuary estate, &nd,* after such 
assignment, is qp longer personally liable in raspeet of any 
subsequent claim under the lease (ri)\ btlt tJie lessor* may 
follow the assets into the hands, of the persons* among 
whom they have been distributed. On a sale by executors 
or admistrators it is still usual to indemnify them, as well 
as the estate of the deceased, from all future liability in 
respect of the rent and covenants of the lease. 


Independently of contract, the legal or equitable assignee 
of a lease is, as respects the time only during which he is in 
possession, bound to indemnify the lessee against liabilities 
under the lease (o); and it has been held that where the 
equitable assignee has actually parted with the possession 
he is no longer liable to l»e sued by the landlord for breaches 
of covenant, or non-payment of rent, during the period of 
his possession (jj). 


The rule that a purchaser must undertake his vendor’s 
liabilities would, it is conceived, apply to the sale of freehold 
land subject to quit-rent which the vendor has entered into 
a personal liability to pay. So, where in Moxhay v. Inder- 
wick (q), a vendor of freeholds had, on his own purchase, 
covenanted to obseiVe the covenants entered into by a former 
owner, which prohibited building upon the land, it was held 
that a purchaser who bought with notice (r) of the restric¬ 
tion, and filed a bill for specific performance must elect, 
either to rescind the contract, or to enter into a similar 
covenant with the vendor: and a like decision was pro¬ 
nounced in a later case of Lakey v. Higgs (s), where the bill 


(n) 22 a 23 Viet o. 85, «. 27 ; and 
see sect 28. 

(o) Burnett ▼. Lynch, 5 B. ft C. 
689, 602; Olom v. WUbtrforce, 1 Bear. 
112 ; Sandert v. Btnvn i, 4 Beav. 860 ; 
Moort v. Grtg, 2 Ph. 717; RowUy 
v. Adamt, 4 Myl. ft Cr. 534 ; and see 


Beale v. Sandert, 3 Bing N. C. 850. 

(p) Cox t. Bukop, 8 De O. M. ftG. 
815 ; see and consider Wright v. Pitt, 
L. R. 12 Eq. 408. 

(*) lDeO.AS. 708. 

(r) From the printed particulars. 

(•) 1 Jut N. S. 200, V.-C. K. 


• Chap. XII. 
Sect. 6. 

a ♦ 


Indemnity by 
aisignee of 
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or freeholds 
subject to 
quit-rent, or 
covenants fctr 
or upon which 
vendor is 
liable. 
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Ctap. XIL 
8601 . 8 . . 


filed by the vendor, but the purchaser had bought with¬ 
out notice of the original covenant. 


▼. 


MadlMktyr. 
Hint con* 


ifoxhay v. Indervnck mt a suit by a purchaser, who 
.bought with full notice of the original covenant, but had not 
expressly agreed to enter into a special* covenant with the 
vendor. The Court, in giving judgment, reserved the ques¬ 
tion as to what the rights of the parties would have been in 
respect to the insertion of the special covenant had the 
vendor been the party insisting on specific performance: it 
merely decided upon the case as it then stood, that the pur¬ 
chaser claiming the estate must entef into the covenant. In 
Lakey v. Higgs, a vendor > suit, the purchaser bought with¬ 
out notice of the original covenant: and the Court, having 
determined that he had waived this objection to the title 
only upon condition that he should not be required to enter 
into any special covenant, necessarily also held that, as this 
condition was resisted, he had a right to elect either to 
covenant or to rescind the contract. But the Court also is 
represented to have used expressions intimating that ifoxhay 
v. Indervnck is an authority for holding that a vendor as 
plaintiff cannot insist on the insertion of such a covenant, 
even as against a purchaser who buys with notice. This 
point seems to be, in fact, untouched by Moxhay v. Iiuler- 
vjick, as reported; and the conclusion pointed at by the 
Court in Lakey v. Higgs , seems open to' considerable doubt 
A. and B. enter into a contract for sale and purchase which 
clearly discloses the existence of the original liability: it is 
conceded that upon a bill filed by B., the Court will hold 
that the proper instrument for carrying out this contract is 
a conveyance containing a certain special covenant by B.,— 
the propriety of inserting such covenant depending not upon 
any niftier dehors the contract, but upon matter disclosed 
by the very contract itself Upon what principle can it be 
M4 that the terms of the instrument which is intended to 
define the rights and liabilities of the parties, as arising 
under the contract, ought to depend upon the accident of its 
beingjpe P* rt J rather than the other who seeks to enforce 
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its performance ? Reasons may sometimes be supposed to 
exist why a contract between A. and B. should be enforced 
at tho suit of A., but not of B.; but it is difficult to find any 
satisfactory reason for holding, that the contract—admitting 
that it is to l>e enforced—is to mean one thing if enforced at 
the suit of A., and something else if enforced at the suit of B. 

Upon similar principles, when the vendor has covenanted 
with a former purchasei for the production of the deeds, a 
purchaser of the residue of the estate, if he take the deeds, 
must covenant for their production to the first purchaser (/), 
or indemnify the vendor against his liability to produce 
them. 

Where land is conveyed to releasees to uses in strict 
settlement, they are not, under a condition that the pur¬ 
chasers shall take the deeds and “enter into or procure to 
lie entered into a proper ami sufficient covenant for their 
production,’’ liound personally to enter into such a covenant; 
but it is sufficient if they procure the tenant for life so to 
covenant («). 

Where the contract for sale provided that the conveyance 
should lie made subject to certain specified stipulations as to 
the inodeiof buildiitg upon the land,and also to “a covenant 
on the pait of the purchaser, his heirs and assigns, and 
proper provisions for securing the due observance and 
performance thereof,” it was held that the conveyance 
should contain, not only the covenant, but also a power for 
the vendor or his representatives to enter and remove any 
buildings erected in breach of such covenant, and to retain 
possession until payment of the consequent expenses; but 
that he was not entitled to have a term for years, or a rent- 
cliarge, limited to a trustee by way of security for tln> 
'performance of the covenant (rr). 

<*)• Vide in/rd, Cb. XIII. a. 7. (*) Sj parU Arf/4, 1 De G. 219 ; 

’ [u) Onflow v. Lord Londaborouyh. tec lb® form given, p. 228. It eeems 
10 Ha. 07. t*» no pruvWon for iutercst. 
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Chip. XXL 

feoAft. 


Vendor of 
minerals 
entitled to 
power to enter 
and r.ttcertain 
state of 
working* 


Purchaser in 
consideration 
of annuity, 
covenants for 
payment 


Purchaser, 
when bound 
in Equity by 
covenants, 
although he do 
not execute. 


The word ' 
"give" or 
41 tyrant" not 
to imply a 
co\cuaut 


Under an agreement to purchase the minexala under a 
given surface, the price to bo payable by instalment*, and the 
payments to be accelerated if more than a given quantity of 
minerals bo gotten from time to time, the vendor is entitled 
to a covenant in the conveyance, reserving to him a right of 
entry for the purpose of ascertaining the state of the work- 

ings (if)- 


Under an agreement to purchase land in consideration of 
life annuity, 44 to be charged on the land,” the vendor is 
entitled to, not only the chargo, but also the. purchaser’s 
covenant for payment (r). 


And a purchaser who accepts the benefit of the convey¬ 
ance, will l>e hound in Equity by the covenants on his part 
thefVin contained, although he do not execute it ("): but 
provisions restrictive of a purchaser’s prhnd facie rights 
will not be strained against him (l»). 


Lastly, we may remark, that under the 8 «£: 0 Viet. c. 106, 
s. 4, the word 44 give ” or the word 44 grant ” in any deed exe¬ 
cuted after the 1st October, 184.1, is not to imply any cove¬ 
nant at * n aspect of any tenements or hereditaments, 
except so far as it may do so by force of any act of parlia¬ 
ment (e). The object of this enactment appears to have been 
to prevent any general warranty of title from arising by the 
use of,the words 44 give ” and 44 grantand it probably would 
not bo held to interfere with the rule of Law that any words 
of assurance operate as a covenant for quiet enjoyment of the 
interest expressed to be assured as against the future acts of 
the “party making the assurance (d). Under the 6 Anne, 
c. 33, ss. 30 and 34, and 8 Geo. II. e 6, s. 31, the words 


(y) BMcdey T. Whiddon, 1 Ha. 
17«. 

> (f) &noer ▼. Cooper, 2 Ha. 408; 
MytonT. DewraU, 2 An*t. 650 ; 
JHmm r. Gayfert, 17 Beav. 421, 21 
Beav/ 118 > 1 D« G. & Jo. 656. 

, (a) Wtitjbn T. Leonard, 8 Bw 1 . 3/8. 

(b) tfanka,, of Dotei^y. South 
iWnlaifrvCfc, U&. 489. 


(c) Bat it may amount to a cove¬ 
nant to stand seised ; Doe r. Prince* 
16 Jar. 682, C. B. j 20 L. J. 223. As 
to such wards not amounting to a 
personal ooreeant when used in the 
grant of a rent-charge, see bfonypenny 
r. Monypenny, 4 Jah N. 8. 878. 

(<f) See, as to the word “Mtlgn,” 
Bcddon v, Senate, 18 East, 71 
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“ grant, bafgain and sell” in bargains and sales of heredita¬ 
ments in Yorkshire, inrolled according to those Acts, have 
the effect of the usual covenants for title in favour of a pur¬ 
chaser («), arid this of course falls within the exception in the 
8 & 9 Viet. c. 106. So in a conveyance under the Lands 
Clauses Consolidation Act, 1845 (/), by the promoters of the 
undertaking, the word “grant ” is to operate as covenants for 
title, unless limited by express words contained in the con¬ 
veyance ; so, in a conveyance by a public company under the 
Joint Stock Companies Act Q/), the ordinary covenants for 

title are to be implied, unless such implication is expressly 

# 

negatived. 


The word “ demise ” in a lease for years still operates as an 
implied covenant for title, but this implication is negatived if 
an express covenant is inserted. If the lease is by parol, a 
covenant for quiet enjoyment, but not a covenant for title, 
is implied. 


Where a deed contained a recital of an agreement to secure 
an annuity, and the grantor, after granting the annuity, cove¬ 
nanted that the grantee should have the usufj powers of 
entry and distress, and then granted and demised the estate 
charged therewith for a term of years upon trusts for securing 
the annuity, but did not expressly covenant for its payment, 
it. was held by Y.-C. Wood, and Barons Bramwcll and Watson, 
who assisted him (/*), that neither the recital nor the grant 
and power of distress, whether taken singly or collectively, 
amountod to a covenant, so as to create a debt payable out 
of the pcrs6nal assets of the grantor; but tins decision was 
roversed by the Court of Appeal in Chancery, And the decision 
of the Appellate Court was affirmed by the House of Lords, 
d'um'ixtientc Lord St. Leonards (f). So a mere recital, though 

4 

it docs not necessarily imply a covenant, may be sufficient to 
raise one, if such is the clear intention of the parties (k ); so, 


(l) See Burt Comp. 693. 

(/) 8 A 0 Viol. o. 18, 4. 132. 
0/) 19 * 20 Viot c. 47, •. 40. 
(k) 4 K. * Jo. 174. 


(0 Mvnypenny v. Afunypenny, 3 Do 
G. & Jo. 672 ; 9 H. L. Ck 114,136. 

(i) Soj- Ictn v. I'lvxt, 3 Draw. 125, 
30, and c mm there died. 
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8«M- 


oh tiie assignment of a debt, there is an implied covenant by 
the assignee that ho will hot release or compound it (l). 


Section 6. 


(t>) Ah to the (livft mut evgiv&iiicm. 


Ah to tho drafS 
Mid engross¬ 
ment. 


The draft having been settled, a* fair copy of it should be 
submitted to the vendor’s advisers for perusal; and, if 
practicable, within a reasonable time prior to the date fixed 
for completion. The date of delivery is sometimes fixed by 
the conditions. 


A* to the It may possibly lie useful to make some rcmaiks as to 

drifu 1 ° f what are, in the opinion of tho writer, tho duties of counsel 
(and the observations apply equally to solicitors) in perusing 
a draft drawn or settled by another practitioner; a point upon 
which, according to his observation, much misapprehen¬ 
sion prevails among many mcmljcrs of tlic profession. These 
duties are, merely and exclusively to protect the interests of 
the client on whose behalf such counsel is consulted He is, 
therefore, not justified in altering the structure or language 
of a draft merely because such structure or language is not 
such as ha would himself have adopted, or approved of, if he 
had been adVising on the other side. When such a course is 
adopted in respect to a draft settled by another practitioner 
of equal or greater standing or reputation in the profession, 
the proceeding is an impertinence: ancf when adopted in 
reaped of a draft settled by a junior, it may frequently be, 
not merely an impertinence, but also a cruelty; as amounting 
to an implied professional censure by one whose censure 
may be prejudicial. Sometimes, of course, in the case of a 
very obvious slip, it may lie allowable and proper to direct 
attention to it; but evdh then it is 1 letter, as a general rule, 
to do so by a marginal note; and not to undertake officiously 
to alter another man's draft upon points with which the 
critics own client ha* no concern. And, on the other hand, 
when, the Above rules havo lieen violated by an opponent, 
is usually letter to allow his alterations to pass—with or 


(l) Gerard r. Lewie, L. BSC. P. 805. 
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without uuyginal comment—if they arc not really preju¬ 
dicial, but aro merely officious, rather than to insist upon 
the draft being restored to its original shape. Doubtless it 
is very annoying to be seemingly instructed in conveyancing 
by another practitioner; but where such discipline can only 
be rejected at the clients expense, it should, as a general 
rule, be submitted to; unless a regard to the client’s own 
interests calls for its rejection, or unless it involves altera¬ 
tions seriously inconsistent with the ordinary rules of con¬ 
veyancing. 

When the draft has been approved, any alteration made 
in it should l»e communicated to the other paity before 
engrossment (>n). Where the alterations merely consist in 
omissions of passages introduced by such other party, or 
can otherwise l»e easily jminted out, it is submitted, that the 
opposite solicitor (who must be presumed to have retained a 
copy of the draft) would not be entitled to a general re- 
perusal : this is a question which sometimes arises in those 
exceptive cases where the purchaser has to pay the vendor’s 
expenses. The draft, it may be remarked, belongs to the 
purchaser, not to his solicitor (//). 

The engrossment is made by and at the expense of the 
purchaser: the ordinary practice as to the position of the 
indorsed* receipt ffnd attestation clauses, should be adhered 
to; as a departure therefrom may give rise to questions 
with future purchasers (o). The practice, now frequently 
adopted, of engrossing a deed liookways, has much to 
recommend it; and it is a convenient plan to make up with 
the engrossment some blank pages at the end, for the 
purpose of containing supplemental* nstraments, which may 
refer to the principal deed in the same way, niutatis 
mutandis , as if they were endorsed on it. 

• 

The engrossment is the property the purchaser: when 

9 

(m) 1 V. A D. 1C. , 178. 

(n) Ex parte Hornfall, 7 B. A C. (o) Kennedy v. Green , 3 M}L A K. 

528 1 Uoe r. ScaUm, 2 Ad. A E. 171, 699. 
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y executed the vendor has a lien upon it for unpaid purchase- 
—- money (j>), but his solicitor has no lien on it for costa (q). 

Executed, and Where the engrossment was executed by tho vendors, but 
tnen oon tract • • , 

rmoiadod. the purchase went off in consequence of other material 
parties refusing to execute, and the vendors made too claim 
to it as a deed, the purchaser was held entitled at Law to 
recover it from their solicitor, they being allowed to cancel 
it (r): this decision, however, as observed by Lord St. 
Leonards, “ depended upon the instrument having been im¬ 
perfectly executed, and upon the sellers not interposing to 
claim any interest in it ” (*): and where the deed has been 
executed so as to vest the legal estate in the purchaser, 
there would seem to lx? a difficulty in holding that lie could 
claim to retain it upon the contract going oft*, even although 
he were willing to execute ft reconveyance. 

What i* good No particular form of words or acts is necessary to render 
delivery o ( a ftn instrument the deed of the party sealing it. The mere 

4 affixing of the seal does not make it a deed; but so soon 
after scaling as there are acts or words sufficient to show that 
it is intended by the party to be executed as his deed, pre¬ 
sently bind^g upon him, that is sufficient; and there is no * 
technical necessity lor the grantee or his agent to take cor¬ 
poreal possession of the instrument ((). 

(p) Rug. 664. tale, Me Youkg v. Enyli»k +7 Bear. 10.** 

(?) Oxenham v. EtdaUe, 2 Y. A J. (r) Etlaile v. Ozenham, 3 B.AC.225. 

493 j 3 Y. A J. 262. At to deed. (t) Sug. 664. 

handed over by mortgagee to mort- (l) Per Blackburn, J. Boo Xenot 

gagor** solicitor, In order to effect a v. Wickham, L. ft. 2 E. A Ir. Ap. 296. 

The law of fixture*, where the title and personal chattels, inddont to the 
to thorn it distinct from the title to freehold, (Mather v. Fraser, 2 K. A J. 
the property in the toil or buddings 636, 669), on l>eing annexed to the 
to which they are annexed, is not freehold acquire a descendible charac- 
within the scope of this treatise, but ter; (Either v. Dixon, 12 CL A F. 812), 
fat the prevent state of the authorities and pass by a conveyance of the land, 

M respects the necessity of registration whether they are specified or not; and 
odor the Bills of S*W Act, thejul- the enumeration of specific articles 
lowbg abort review of the lawns it does not necessarily rake a presump- 

now stands upon the subject may not ticm that others were not intended to 

be oonritetd out of place. 1 « (Mather v. Prater, M tuprd). 

il ■ n nm * ■ 1 rule, fixtures of every Nor Is there any distinction in thk 

•doeeripttem, including trade fixtures respect between a mortgage, whether 
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orated by e deed or a mere equitable 
deposit, and ad absolute oonveyanoe 
(UUchman v. Walton, 4M.AW. 409, 
410. Ex parte Aeibury, L. R. 4 Ch. 
Ap. WO). 

Previously to the BUI* of Sales’ Act 
(17 & 18 Viot, o. 8C), the sole test of 

the validity, as against creditors, of a 
hill of Bale of personal chattels was 
whether it waa fraudulent and void 


under the 13 Elk., c. 5, or voidaMo 
under the reputed ownership clauses 
of the Bankruptcy Acts. Where, as 
in the case of an alxwlutc assignment, 
there was an immediate delivory of 
the chattels, the proj*srly passed at 
ouoo to the purchaser ; and although 
on fraud being clearly provod, the sale 
might ho avoided under 13 Eli*., c. 
5, there was no prinA facie presump¬ 
tion of fraud (ns in Twyuc's case, 1 
Smith’s L. 1) : hut where, as 
generally happened on a mortgage, 
the mortgagor retained (Mwsrssicei of 
the chattels, the mortgagee was ex¬ 
posed to the risk of having the trans¬ 
action imp. ached under the 13 KIul, 
a 6, and ^if the mortgagur King a 
trailer Wamo bankrupt), under the 
reputed ownership clauses of the Bank¬ 
ruptcy Acts, 12 & 13 Vic., a 100, sea 
125, 32 & 33 Vic., c. 71, see. 14, sub 
•oct 6. 


To these risks the Jill* of Sales' 
Act added* that of the avoidance of 
the security as against the trustee in 
bankruptcy and the execution creditor 
of the mortgagor (but not as against 
a puisne incumbrancer, Menx v. Jacobs, 
H. L., 25 March, 1875), if the Bill of 
Sale is not, within twenty-one days 
after execution, registered in manner 
prescribed by the Act; which regis¬ 
tration must be renewed every fivo 
years (29 & 30 Viet., c. 96, a. 4). 

It hod been repeatedly held that a 
mortgage of land and buildings with 
trade or tenant fixtures annexed, does 


not require registration under the Act; 
although, as between landlord and 
tenant, such fixtures would be remov¬ 


able by tho latter at the end of his 


tenancy (Mather v. Prater, 2 K. k J. chap. XII. 
636; Clivxit v. Wood, a esse in the Feet. 6. 
Kxohequer Chamber, L. JL 4, Excb. 

828 ; Loru/boUom v. Berry , L. R. 5, Q. 

B. 123 ; Holland v. Ifodyton, L. R. 7, 

C. P. 328 ; ex parte Attbury, L. R. 4, 

Ch. App. 630, a case of equitable 
mortgage by deposit); nor until quite 
recently wan any distinction either 
drawn by the Courts of Law or Equity, 
or recognized in practice, as respects 
the non-liability to registration, be¬ 
tween a mortgage of freeholds or 
copyholds and a mortgage of. lease¬ 
holds, comprising trade or tenant's 
fixtures. Thus in a leading cose of 
Boyd v. Shorroci, L. 1L 5, Eq. 73, 
where a leasehold mill and the machi¬ 
nery, with which the lessee bail stocked 
it, were assigned together by way of 
mortgage, V.-C. Wood held tho machi¬ 
nery passed at/xlitret, and that regis¬ 
tration of the dew I was not necessary 
(see too Turner v. Cameron, L. R. 6, Q. 

B. 307 ; Culhcick v. Sxindill, L. U. 3, * 

Eq. 249). An owner of leaseholds • 

. was thus enabled, the same as the 
owner of freeholds or copyholds, to 
avail himself of the full value of his 
pro}>crty as increas^l ^>y his fixed 
plant and machinery, without the 
publicity of registration and the con¬ 
sequent diminution of his credit. But 
in tho reccut case of llaurtrey v. Butlin, 

L. R 8, Q. B. 290, where a lessee for 
yean* pmrtgagcd his leasehold factory 
by way of underlease, and his fixed 
machinery in it by assignment, the 
Court of Queen's Bench, following a 
decision of V.-C. Malins in Bcjbie v. 

Pemcirk, 24 L. J. N. S. 58, and dis¬ 
approving Boyd v. Shorrock, held that, 
quA the tenant's fixtures, the deed re¬ 
quired registration under the Act. In 
both these cases the fixtures were as¬ 
signed by A witnessing part of the deed 
distinct from that which dealt with tho 
land and buildings to which they were 
attached; but this circumstance does 
not seem to haro been relied on as 
showing an intention on the part of 
the mortgagor to trout them as mere 
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Chap. XII. personal chattels, and not M fixture* 
Sod 6. leasing with the land. ip a still 
later pase of ex paHe DagVek, f*. R. 
8, Ch. App. 1072, where there was 
a demise and assignment *^y the * 
same witnessing part of a leasehold 
• cotton-mill with fixed and movahlo 
machinory, as to the leasehohls and 
fixed machinery for a long term of 
years lo^n a nominal re rend on, and aa 
to the movable machinery absolutely, 
and with |»owor for the mortgagor to 
■ell the fixed and movable machinery 
either with the mill or ►-•|»aratcly, it 
was hold that the dec.l quoad the trade 
fixtures required rcgistiathm, on the 
ground that it authorized the mort¬ 
gage j U deal witf> them m.|wrately 
from the buildings. <>n the other 
hand, in a lateacase of ex pnrtc Bar- 
dtiy, L. R. 0, Ch. App 678, where 
there was a mortgage by demise of a 
leasehold public hou*e and cottage*, 

. Including all tenant's fixtures, with 
power for the mortgagee to sill in case 
of default, it was held that the deed 
did not require registration, quit the 
tenant's fixture* ; inasmuch as, accord¬ 
ing to that sroustruction which tho 
Court put u[Son«Jic |>ower of sole, it 
did not empower the mortgagee to sell 
the fixtures sqtarately from the build¬ 
ings. It may be doubted whether the 
language of the power of sale, in re 
Barclay, justified the construction 
which the Court put upon it; but 
assuming the Court to have Iteen right 
upon the question of construction, it 
neema to the writer that there was a 

a 

substantial* although (to use the lan- 
‘ guoge of L. .T. James) a thin distinction 
1»etween the case and in re Dayliek. 
According, therefore, to the law as 
interpreted by recent decisions, regis¬ 
tration, qud tenant’s fixtures, whether 
they bo affixed prior or subsequently 
to the date of the security (Meux r. 

, Jacobs, mprA), is unnecessary upon a 
mortgage of froehohU, or copyholds, or 
even of leaaebolrls, unless It appeal*, 
on the fac^pf the Instrument, that the 
A r%*gee Is, as between himself and 


the mortgagor to be at liberty to 
•over the fixtures : in which case regis¬ 
tration tr ac c e ssa ry qu4 the tenant's 
fiatarea. Those distinctions have not 
been universally approved of in the 
profession ; and a bill for an Act 
amending the law upon tho subject 
lias been introduced in the preaont 
Scwuon of l*arliament ; but which, 
should it pass Into law In Its present 
nhaix-.sremx calculated to add to rather 
than diminish the existing dissatisfac¬ 
tion ; the true remedy fur which it is 
submitted would la* to restore tlio law 
as it was uurVnttood to bo before it 
was disturbed by the recent decisions 
in /fotetry v. /lullin and tx parte hay- 
hsk that is, the Act should l*o con¬ 
sidered to apply only to mortgages of 
jHTHoiud chattel*, or of fixtures apart 
fi«*»i the hind nr building*, whether 
of fi IN‘hold, copyhold. i*r leasehold 
tenure, to which tluy aix‘ annexed 

Wp ma> olworvo that regi*tration 
un«h*r the Act ghee no protection 
against the ivputcd ownership clauses 
in the Bankruptcy Act. Badger v. 
Shan, 20 I.. J. il B. 73 ; Stantftld 
v CuLitt, 2 IV (b A J. 222, rr Jhmiel 
ex parte A My, 25 L. T. 124, re Ar¬ 
thur O'Connor, 27 L. T. 27. 

As to the sulistitution of a fritth 
bill of sale within the 21 days, so as 
to avoid the %ieocimity of ^v-registra- 
tion, see Smote v. Burr, h. It. 8 1* P. 
64 ; Rameden v. Luplon, L. R. 9 Q. B 
17. As to what is a sufficient, and 
not a mere formal, taking of posses¬ 
sion under the Act, see ex part e Lncie 
re Henderson, L. R. 6 Ch. App. 020, 
and cases there dted. As to the 
necessity for registering an agreement 
to give a bill of sale, if relied on as 
an equitable assignment of the chat¬ 
tel*, see ex parte Ma&uy, Xj. R. 8 
Ch. App. 648, 648; er parte Conning, 
L. R. 16 Eq. 414 : see, however, Ex 
parte Homan, L. R. 12 Eq. 683. The 
liquidation of a public oompany is 
not l>ankmptoy within the meaning 
of tho Act. In re Marine Man done 
Company, L. R. 4 Eq. 601, 
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action tat the aereral division* of the High Court of Justice."—law 1\me*, September *. 
1878 . 

ADMIRALTY-—Boyd.—Fide « Shipping. H 

Pritchard's Admiralty Digest.—With Not** from 

Text Writer*, and the 8cotch, Irish, and American Reports. 
Second Edition. By ROBERT A. PRITCHARD, D.C.L., 
BarriateratJ-aw, and WILLIAM TARN PRITCHARD. With 
Nofce of CaM* from French Maritime Law. By ALGERNON 
JONES, Avocat i la Cour Imperiale de Pari*. 2 vol*. Royal 
8vo. 1865. • „ 37. 

RoBcoe’s Treatise on the Jurisdiction and 
Practice of the AdmiBfcity Division of the 
High Court of Juatice, and on Appeals there¬ 
from, Ac. With an Appendix containing Statutes, Rules aa to 
Feet and Costs, Forme, Precedents of Pleading* end Bill* of Coeta. 
By EDWARD STANLEY ROSCOE, Eeq., Barrist«r-atXaw, and 
Northern Circuit {Nearly ready.) 

Stuart's Cases hew* and dets—teed in the Vioe-Admiralty 
Court at Quebec, 18M-75 Uteff by GEORGE OKTLL 
STUART, E*q., Q.C. 2 vola. Royal 8va 1868-76. N*,5l 

• /Hykmdard Law Works are kepi in Stock, in/aw oslfand other binding 



BTEVKNB AND ttUNtt* DAW PUBLICATIONS. 


AQENCT^-PalflPTO’s Principal and Ag«at*-A 


of the Law of Principal and Am*. 
Solicitor. 12mo. 1 857. 

Petgrava*s Code of the Law 
Agent, with a Pretao* By E. 0. 






7a 6A 
al and 


Agent, with a Preface By E. 0. TETOBAVB, Mfaitcr. 
Demy 12mo. 1875. N*, Si. 

Roger®.— Vide * Election*. ” 

Russell's Treatise on Me roan tile Agency.—Second 
Edition 8 to. 187 A Ik 

AGRICULTURAL LAW.—Add iso n’e Practical Guide to 
the Agricultural Holdings (England) Act. 187C 
(38 A 35 Vic. c WX and Treatise thereon, sowing the AheratioM 
in the Law, and containing many useful HinU and Suggestions m 
to the carrying oat of tho Prc>vUk>aa of tha Act; wtth Handy Forma 
and a Carefully Prepared Index. Designed chiefly for the use of 
Agricultural Landlord* and Tenant*. By ALBERT ADDISON, 
Solicitor of the 8upreme Court of Judicature lima 1876. 3U. &L 

Cooke on Agricultural Law.—The Law and Practloe 

of Agricultural Tenancies with Numerous Preceden ts of Tenancy 
Agreement* and Fanning Leases, So., Ac. By O. WUfOBOVK 
COOKE, Eeu, Barrister at-Law. 8ra 1851. 18#. 

Dixon’s Farm.— Vide u Tm." 

ARBITRATION. —Russell's Treatise on the Duty and 
Power of an Arbitrator, and the Law of 
Submissions and Awards; with an Appendix of 
Forms, and of the Statute* relating to Arbitration. By FRANC 18 
RUSSELL, £m , M.A., Barrieter-at-Law. Fifth Edfckm. Royal 
8to ' 1878. </«* ready ) U ft#. 

ARTICLED CLERKS.— Butlin’s New and Complete 
Examination Guide and Introduction to the 

Law ; for the uee of Articled Clerks and those who contemplate 
entering the legal profeeaon, comprising Courses of Reading for the 
Preliminary and Intermediate Examinations and for Honours, or a 
Pass at the r v inal, with Sts tuts, Cass, and J udicature (Tims) Tables, 

Sets of Examination Papers, Ac, Ac By JOHN FRANCIS 
BUTLIN, Solicitor, Ac 8to. 1877. 18#. 


an Appendix of 
By FBANCI8 
i Edition. Royal 


be r v inal, with Statute, Cass, and J udicature (Time) Tables, 
Examination Papers, Ac, Ac By JOHN FRANCIS 
S’, Solicitor. Ac 8ra 1877. 18#. 


11)1 


uch wii: i* 



ate, sad when esarinatons ere erer the book is see which may be 
st han<t sod will well repay ‘ noting o|*' —Ice Time*, February 14, 1»TT 
Head.—Fjde “Statutes.’* 

Rubinstein and Ward’s Articled Clerks’ Hand¬ 
book.—Being a Concise and Practical Guide to all the Steps 
Necessary for Entering into Articles of Clerkship, passing the 
Preliminary, Intermediate and Final Examinations, obtaining 
Admission and Certificate to Practise, with Notes of Cases affecting 
Articled Clerks, Suggestions as to Mode of R ea ding and Boohs to 
be read during Articles. Second Edition. By J. 8. RUBINSTEIN 
■nd S. WARD, Solicitors. 12mo. 1878. 8a 


1878. 
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guide to *11 


mg edBlsaton o? the roiL’-Low New, February U, 1177 
# # JUatwmdard Lnm Work* an kepi in Block, in law calf and oiler bindin g*. 
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ARTK3LEO CUMfe-MM' 

Wharton'* Articled Clerk’* Manual.—A Munii 

oonprshMuire Guide to thoir successful 
Rfirnfatrio n, Adnri a ri on, And Practice as Attorneys and Solicitors 
of the Superior Courts. Ninth Edition. Greatly enlarged. By 
CHARLES HENRY ANDERSON, Senior Prizeman of the Incor- 
pantad Law Society, Ac. Royal 12mo. 1804. 18#. 

ARTICLE8 Of ASSOCIATION.— Palmer.— Vide « Conveyancing” 
ATTORNEYS* —Cordery.— Vide “Soiicitora." 

Pulling’s Law of Attorneys, General and Special, 
Attorneys-at-Law, Solicitors, Notaries, Proctors, Conveyanocrs, 
Scriveners, Land Ac-cnU, House Amenta, Ac., and the Offioea and 
Appointment* usually held by them. Their several Qualifications 
ana legitimate Province, Rights, Duties. Privilege*, Exemptions, 
Disabilities, and Liabilities in tbo General Practice of tbe I .aw, in 
Legal Proceeding*, in Legal Negotiations, and Legal Formalities. 
And the Law of Costs as between Party and Party and Attorney and 
Client. By ALEXANDER PULLING, Serjeant-at-Law. Third 
Edition. 8vo. 1883. 18#. 

" H Is « laborious work, a careful work, the work of a lawyer, and. beyond ocmparisoa, 
the best that has ever been produced a poo this subject"- Law Timet. 

Smith.—The Lawyer, and his Profession.—A 
Series of Letters' to a Solicitor commencing Business. By J. 
ORTON SMITH. 12mo. 1880. 4#. 

AVERAQE.— Hopkins’ Hand-Book on Average.—Third 

Edition. 8 vo. 1888. 18#. 

Lowndes’ Law of General Average.—EngUsh and 
Foreign. Third Edition. By RICHARD LOWNDES, Author 
of “The Admiralty Law of Collisions at Sea.” (7a preparation.) 

BAILMENTS.— Jones on the Law of Bailments.—Fourth 
Edition. By W. THEOBALD. 8vo. 1884. Net, Be. 

BALLOT.—FitzGerald’s Ballot Aot.—With # an Ihtbodoction. 4 

Forming a Guide to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarged, and oonUlningthe Municipal 
Elections Act, 1875, and the Parliamentary Elections (Returning 
OBoers) Act, 1875. By GERALD A. R. FITZGERALD, M. A, of 
Lincolns Inn, Esq., Barrister.at-Law. Fean. 8vo. 1870. 5#. 6*7 

w 1 useful guide to all ooncerued Is Parliamentary and Municipal Boctiona - — Late 

^^W^siao^dsWoogl^advlsa any person connected with etoetk-M, whether actio* as 
candidate, agent, or to an j other capaolty, to become possessed of this manual M —If orem- 
bsr «, 1W». 

BAffltINQ.— Walker’s Treatise on Banking Law. In- 
chiding the Crossed Checks Act, 1878, with dissertations thereon, also 
references to tome American Cases, and fall Index. ,ByJ. DOUQLAS * 
WALKER, of Lincoln’s Inn, Esq., Barrister-at-Law. Demy 8vo. 
1877. -14#. 

** Pwioaa who are Interested In hanking law may be guided out of many a difficulty 
by oonsuKfof Hr. Walkers volume. Lmte Tima, May 19,1877. 

BANKRUPTCY. —Bedford’s Final Examination Guide 
to Bankruptcy.—Third Edition. 12mo. 1877. 6#. 

Lynch's Tabular Analysis f Proceedings in 
Bankruptcy, for the one of Students for the Incorporated Law 
Sod sty’s Examinations. Seoond Edition. 8vo. 187 A -Net, 1#. 

' Scctt’n Costs in Bankruptcy .—Vide “Cotta." 

• All etandard Lav Worke art kept in Stock, in lav calf and other bind** 
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STEVENS AND S0N8’ LAW PUBLICATIONS. 


anual of Bankruptcy.—A M—A wl a tto f 
to Ban k r up t cy , Insolvency, and Impriacmment for Debt; oosnprisiag 
the New Statute Law verbatim, in a oonenfldatsd and readable (arm. 
With the Bales a Copious Index, and a Sopploment of DecWons. 
Bj JOSIAH W. SMITH, Be*, B.C.L., Q.C., Judge of County 
Courts limo. 1878. 10#. 

V The Sonknest may be had separately, nH, ti. 6A 

Williams' Law and Practice In Bankruptcy, 

comprising the Bankruptcy Act, tho Debtor* Act, and the Bankruptcy 
Repeal and Insolvent Court Act of 1869, and tho Rules and Forms 
made under those Acta. Second Edition. By ROLAND VAUGHAN 
WILLIAM8, of Linooln's Inn, Esq., and WALTER VAUGHAN 
WILLIAMS, of the Inner Temple, Esq., assisted by Francis 
Hallttt Hahikabtl*, of tho Inner Temple, Eeq., Barristers-at- 
Law. 8vo. 1876. II. 8#. 

" • WiOUiM oo Bankrvptey* to qolto uttafsrtory. the more so, perhaps as the authors 
have wtoeij * eot aUesopted to five all the old aothorlUe*. evee where the taw assma uu- 
I*d. bat rather the nealt of thoee aa thorn la* ‘"—Low A/a pari-«. November, 1870. 

•peak la tertus of undue prater of the prasrot wore. . 
down the law to May. 1876. and the profession hee i 
ertainlj one of the beet. If not the boot, treaties oo the 


l weald be dlfflcell to i 


BILL 


brings down the Uw to May. 1876. and the profeonion hae now not 
vent, bat certainly one of tho beet. If not the beet, treatise oo the Law of 

EXCHANGE-— Chilly on Bills of Exchange 
and Promissory Notes, with references to 
the law of Scotland; France and America.- 
Eleventh Edition. By JOHN A. RUSSELL, Esq., LL.B., oat- of 
Her Majesty's Counsel, and Judgo of County Courts. Demy 8vo. 
1878. (Juot ready), ‘28s. 

. Eddis* Rule of Ex parte Waring. By A C. EDDI8, 
B. A. ,of Linooln's Inn, Barrister-at Law. Post 8vo. 1876. Nrt, 2#. 6 <L 
BILLS OF SALE. —Millar’s Bills of Sale.—A Treatise on Bills 
of Sals, with an Appendix containing the Acts for the Registration 
of Bills of Sale, Precedents, Ac. toeing the Fourth Edition of 
Millar and Collier's Treatise on Bills of Haleb By V. C. J. MILLAR, 
of the Inner Temple, Esq., Bsrrister-ai-Lew. 12mo. 1877. 12#. 

" The original work toOmjsfhi down to data, aad the Uteri cases are referred to and 
considered. The velse of the work Is enhanced throughout by cveftil aanotallon." 
I fa pu hi . February. 1878. 

ford’s Intermediate Examina¬ 
tion Guide to Book-keeping.—Hsoond Edition. 12mo. 
1875. Afcf, 2a M . 

BUILDING ACTS. -Woolrych.— Fade u Metropolis Building Acta." 
CANAL TRAFFIC ACT. —Lely's Railway and CanalTraf- 
fic Act, 1873.—And other Railway aod Canal Statute* • with 
the General Orders, Forms, and Table of Fees. Post 8vo. 1878. 8a. 
CARRIERS. —Browne on Carriers.—A Treatise on tbs Law of 
Carriers of Goods aod Passengers by Land and Water. With 
References to the most recent American Decisions. By J. H. 
BALFOUR BROWNE, of the Middle Temple, Esq., Raxrister at- 
Law, Registrar to the Railway Commission. 8vo. 1878. 18#. 

CHANCERY and Vide “ EQUITY." 

DanielPs Chancery Practice.—The Practice of the High 

Court of Chancery, with some observations on the Pleadings in that 
Court By the late EDMUND ROBERT DANI ELL. Barrister^. 
Law. nfth Edition, by LEONARD FIELD and EDWARD 
CLENNELL DUNN, Barristers-afc-Law; with the —IN—W of 
JOHN BIDDLE, of the Master of the RoOs* Chambers > 9 rola. 
1871. 41, 4s. 




11», CHANCERY LANE, LONDON, W.O. 

CHANCERY- o***»**i. 

> Tlw Practice of the High Coart of Chanoery and the Court of Chan- 
(Fund*) Act, 1872, together with Appendices oontaining tho 
Act, mad the Rules end Order* thereunder, end e Collection of 
Forme. By LEONARD FIELD end EDWARD CLENNKLL 
DUNN, Barristers-at-Law. 8vo. 1878. 8*. 6d. 

•'ll I* the merit of Mr. DmlelTe •Practloe’ the* It take* nothing ae known. Tbo 
raeder la minutolv Instructed wfuU he to to do and tow be li to do It, and 1/ he eloooly 
follow* hi* guide he caonot go wrong. '—Lam Tima. 

Daniell’s Forms and Precedents of Proceed¬ 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 

with Practical Note* end Observations, forming a complete guide to 
the practice of the Chancery Division of the High f, «>urt end of the 
Courte of Appeal. Being the Third Edition of u Darnell’s Chancery 
Forms.** By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray*» lun. (7/t (he pirn*.) 

Morgan's Acts and Orders, Fifth Edition. 1870— 

The Statutes, General Orders, and Rules of Court relating to the 
Practice, Pleadiug, and Jurisdiction of tho Supreme Court of Judi¬ 
cature, particularly with reference to the Chancery Division, and 
the Actions assigned thereto. With copious Notes. Fifth Edition. 
Carefully revised and adapted to tho new Practice by GEORGE 
OSBORNE MORGAN, M.B., one of Her Majesty’s Counsel, and 
CHALONER W. CHUTE, of Lincoln's Inn, Barrister-at-Law, and 
late Fellow of Magdalen College, Oxford. In 1 vol Demy 8vo. 

1876. If. 10s. 

••A most ralnable feature to tbe annotation of tho BuIm of Coort, which give *JI the 
reseat case*, and to a* useful u n new edition of any of the work* on Judicature Arts 
only. Tbm edition of Mr. Morgan'* twatUe mu*', we believe, bo the moot popular with 
thdprofewdon."— Inir Tuirt, December 9 , 1878 . • 

•* In the shape In which li now appear* we have no doubt Lhl* edition will meet with a 
very tovouiwble reception by tb* profeealou*. and will exoeed in demand an/ of it* pru- 
dt(*mon. m -La» Ju*m«/, Deoeraber 80, 1876. 

"The pructli Inner will dud in the present edition, a lucid and oompcniUou* •tatomont 
of the aubetanco of the Consolidated and other Order* nf the Court of Chwicery. which, 
thouith oot oxprnaly Incorporated It tbo now enactment*, are, Py Implication, left no- 
touched by them, placed aid# by aide with the Judicature get* and Role* of Court. « 
.... Tbla new odiUou will maintain and enhance the high reputatio* deservedly 
gained hy the original work."-Iow JVopaatnr and Rato, February, 18T7. 

Morgan and Davey's Chancery Costs.— Fu&“Costt.” 

Orders and Rules of the High Court of Justice, 
Chancery Division.—Published by authority, as issued. . 
CHURCH AN6 CLERGY— Ph ill i more — Vide -Ecclesiastical Law.” 

Stephen's Laws relating to the Clergy—2 voL. 
Royal 8vo. 1848. 21. 18*. 

OIVIL LAW.— Bowyer’s Commentaries on the Modern 
Civil Law—By Sir GEORGE BOWYER. D.C.L., Royal 
8 vo. 1848. _ , } St ‘ 

Bowyer’s Introduction to the Study and Use 
of the Civil Law—By Sir GEORGE BOWYER, D.C.L. 
Royal 8vo. 1874. 5t. 

Cumin's Manual of Civil Law—A Manual of 
Civil Law, containing a Translation of, and Commentary on, tho 
Fragments of the XU. Tables, and the Institutes of Justinian ; the 
Text of the Institutes of Gaius and Justinian arranged in parallel 
columns ; and the Text of the Fragments of UtoUn, and of Selec¬ 
tions from Paul’s ReospUe Sen tenth*. By P. CUMIN, MA, 
Barrister-at-Law. Second Edition, Medium 8vo. 1865. 18*. 

Greene. —Fid* “Roman Law." 

Att ttandard Law Workt art kept inStock,inlawcalf and oihtr bindinffi. 
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By MR ROLAND KNYVET WILSON, Bart., of Iiaoola'a Inn, 
Bai»4rto«>at-lAw. . Royal 8m 1878. fkt U la 

COLLISIONS.— Lowndes’Admiralty Law of Collisions 
at Sea. —Svo,- m7. ?#. «* 

COLONIAL LAW. —Clark's Colonial Law.-^A Summary of 
Colonial Law and Practice of Appeals from the Plantations. 8m 
1884. 1/. 4a 

Vanderlindeti.— Vid* “ Dutch Law.” 

COMMENTARIES ON THE LAWS OF ENGLAND.— BowyaP.— 

VuU 44 Constitutional Jaw.” 

Broom and Hadley's Commentaries on the 
Laws of England.—By HERBERT BROOM. LLD., of 

tbs Innar Temple, Barrister-at-Law; Reader in Common Law to 
the Inns of Coart; Author of “ A Selection of Legal Maxima," 
So.; and EDWARD A. HADLEY, M.A., of finootn’s Inn, 
Barrister-at-Law ; late Fellow of Trinity ColL, Cambridge. 4 roU. 
8vo. 1860. 8 L 8s. 

** Mem. Broom and Hadley bare been unsparing to their editorial labours. Thera 
ara abundant nbrna note*, eo that the diligent .indent can oousult the authorities 
If be m so dl«r>o^<i HMide the table of coolants, there ara an appendix and a 
soplon a Index to each voJorns Nothin* that could be done to make me work useful 
aud haady haa been left undooe."-Lo» Journal, November >», 1MB 

COMMERCIAL LAW.— Levi’s International Commercial 

Law.—Being the Principles of Mercantile Law of the following 
and other Countries—vix. : England, Scotland, Ireland, British 
India, British Colonies, Austria, Belgium, Brazil, Buenos Ayres, Den¬ 
mark, Franoe, Germany, Greece, Hans Towns, Italy, N e t herlan ds, 


and Practice of Commeroo at King's College, London, Ao. Soooml 
Edition, tvola. Royal 8ro. 1868. 11.16s. 

Smith.— V\4z “ Mercantile Law." 

COMMON LAW,—Bra 1thwaits.— Vide “Oaths." 

Fisher .—Vuk « Digests." 

Orders and Rules of the High Court of Justice, 
Common Law Divisions.—PubUsbad by Authority, as 


Prentice.— Vide “Action." 

Smith’s Manual of Common Law.—ForPraoOUoaers 
and Students. A Manual of Common Lew, comprising tbs Ms- 
mental principles and tbs points most usually ocenmng in dally 
life and practice. By JOSTAIt W. SMITH, B.C.L, Q.O., 
Judge of County Courts. Eighth Edition. 12ma 1878. {Just 
rtady.) 14s. 

"Admlrsbir conceived and executed.Eminently locld and condss . • . 

. . . A poexet-book of pUb and essence of common lAv. m —Leoutoa*. 

" Mr. JoMahSralth poot.se*, In an eminent degree, that kind oflofkaJ skill which exhibits 
lleoir la U>s simple amn>*wneot, hut exhaustive dJvktoo, of vide and complicated sotyacts. 


akin which cxhlblta 
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COMMON 8 AND INCLOSURE3.— Chambers* Digest of the 
relating to Commons and Open Spaces. 
Pnblic Park* and Recreation Ground* • with Official 
Bye-Lawn, Statute* and Oaaea. By GEORGE F. 
CHAMBERS, of the Inner Temple, E*q., Barrister-at-Law. Im¬ 
perial 8va 1877. 6#. 6d. 

Cooke on Inclosures.—The Act* for facilitating the In- 
. cloture of Comjnon* in England and Wale* ; with a Treatise on 
• the Law of Right* of Common*, in reference to these Acta, Ac., Ac. 
With Form* a* settled by the Indorare Commissioner*. By G. 
WING ROVE COOKE, Esq., Barrister at-Law. Fourth Edition. 
12mo. 1884. 18*. 

COMPANY LAW.- Fide “Joint Stocks’* 

COMPANIES, LIABILITIES Of PROMOTERS OF— Finlason’s 
Report of the Case of Twycross v. Grant, in the 

Coart of Common Plea* and the Court of Appeal, with the Judg¬ 
ment^ a* revised by the Judge*, and an Introduction and Not*#, 
containing notice* of the pro' ion* case* on the subject. By W. F. 
FINLASON, of the Middle Temple, K*q., Barrister at-Law. 8vo. 
1877. - - Art, 2 ». 6 d. 

COMPANY PRECEDENTS. —Palmer.— VuU “Conveyancing.'* 
CONSTITUTIONAL LAW.— Bowyer’s Commentaries on 
the Constitutional Law of England—By Sir 
GEO. UOWYEIL D.C.L. Becpnd Edition. Royal 8vo. 1846 II. 2#. 
CONTRACTS, —Addison on Contracts.—Being a Treatise on 
the Law of Contract*. By C. G. ADDI80N. Jieq., Author of 
the * Law of Torts.** Seventh Edition. By L. W. CAVE, Eeq., one 
of Her Majesty 1 * Counsel, Recorder of Lincoln. Royal 8vn. 
1875. UJffc 

cent this I* by tor the beat book upon tbo law of Cue;root po— w wd by |*o 
sad It to a thoroughly practical book."—toe Timm. 

on Contracts.—The Element* of the Law of Con- 
Seoond Edition. By STEPHEN MARTIN LEAKE, 
of the Middle Temple, Barrister-at-Law. (In the preu.) 

Pollock’s Principles of Contract # *A Law and in 
Equity ; being a Treatise on the General Prim^ple* relating to tho 
Validity of Agreements, with a special view to the comparison of 
Law and Equity, and with roferenoes to the Indian Contract Act, 
and oooadonally to American and Foreign Law. Second Edition. 
By FREDERICK POLLOCK, of Lincoln** Inn, E*q., Barrister-at- 
Law. • (Nearly ready.) 

I bto Judgment In MttropdUan Radnor Cornpanp v. Drop- 
The Law la well nut by Kr. Trader 1 ok Pollock in hie 
l work on Oontracta’-TJu Timm, February 19, 1877. 

In writing * book oo Contract* which lb* wurloag lawyer will find 
a* —mi Mr reMreoo* u any of H« *redece—w, and which at (be Mm* time will give 
Se atwdeol what b- will iwk for In vai* etoewbwe, a complete rational* of tho law."— 

Ifefotkmk? wm*aa$hu£%e r opinion, to take a high place among treatise* of it* 
riMT. The * ratoon of law and equity * so tor a* thmt fusion to poeslble, to in hi* page* an 
accomplished toct ."—Pan Mall daztiU, March 9, 1«7«. 

•‘A work which, in oar opinion, *how* (treat ability, a dIncoming Intellect, a oompro- 
f* pdn<J. and painstaking Industry. The book ought to be a * 0000 **’'— Low Journal. 

mto to no part of the woik that doe* not ple**e us by the frmhnee* of the *trle and 
the l—nuhy of the treatment. The author may be oooiratutoted on haring achieved a 
marked succ— in * field where other* before hun bare written well Solicitor 1 Journal, 

ApC * 1 Smith’s Law of Contracts.—By tho LteJ. W.SMITH, 
Bm.. Anther of “ Leading On**, 1 ’ Ac. Sixth Edition. B. 
VfNCENT T. THOMPSON, Em., Bhrrt*ter-M-Law. 8vo. 1874. 18#. 

- AU rtmdard Lam Work* are leapt in Stock %* lam catf and other binding*. 
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CONVEYANCINQ.—Greenwood's Manual of Convey¬ 
ancing—A Manual of the Pnrtfcw of CaavejiMbftdbttrlaig 
the promt Procttoe relating to the <Wlj rtmttno of Ooaveyandng 
fai SoUefeore' Office*. To whitA mo added Concise Qni—a t Forma 
sad Preoodeata in Conveyancing; Conditkma of fink, Oocveymnoes, 
nad nil other Assurance# in ocmsUnt nee. Fifth Edition. By 

H. N. CAPRL, B.A., LL.B., Bokator. Domy6va 1837. 15#. 


»‘ebt 


AanMtt-dj 


to acquire H 



“The young solicitor win find this work almost invaluable, while tbs msrnben of tbs 
higher brnoeh of UM profsamoo mar refer to It with idraoun Wo bare net Mil with 
an j book that fumUbae so simple a folds to tbs of totiw sotrwrted to 

article*! dorks "-&M0UU Port 

Martin’s Student's Conveyancer.—A Manual on the 
Principles of Modern Conveyancing, illostrated and eafocoed by a 
CoUecdon of Precedents, accompanied by detailed Remarks. Part L 
Purchase Deeds. By THOMAS FREDERIC MARTIN, BoUdtor. 
Demy 8vo. 1877. 8f.Ni 

44 Ws haro ao doubt that tbs Modem will And la Hr Martin's treaties a food folds to 
the preetisal part of oooVeynnsing ”—lmm Timm, Jaao hi, 1177. 

•* ft should be plaosd la tbs hands of evarvatndsnt ’* 

Palmer’s Company Precedents.— -Ooavevaiuing and 

other Forms and Precedents relating to Companies' inoorporaUxl 
under the Companies’ Acts, 1858 and 1867. Arranged as follows .— 
Agreements, Memoranda of Association, Articles of Association, 
Resolutions, Notices, Certificates, Provisional Orders of Board of 
Trade, Debentures, Reconstruction, Amalgamation, Petitions, Order*. 
With Copious Notes By FRANCIS BEAUFORT PALMER, of 
the Inner Temple, Esq, Barriater-at-Law. Demy 8 to. 1877. If. 5s. 
t* There had sever, to our kuowlodg*. bees any attempt to collect sad edit a body of 
Form end FreoedeaU exclusively routing to the formation, working and windlng-op of 
companies. This task Mr Palmor has taheo In hand, and we are glad to mj with mack 
success . The Information contained In the ®80 pages of the votame b rendered 

easily aoseaslbie by a good and foil index The author has evidently soft been speitaf of 
labour, and the fruits of hie axerttemare now before the legal profession Is a work of great 
practical utility Zgw Mfaztm. February, 1878 

•' To those concerned.in gvUin* op eoaiosnio-, tbs ewlataooo given by Mr. Palmer 
most be very vslosbls, W*. be dose not oonftne himself to bare precedents, but by 


ns Is not, therefore 


tary lights up, as It were, each stop that he takas The 
»a book of precedents merely. bet. la e g reater or fees da- 
ns of the Companies' Acts of IMS asd 1M7. There Is an 


which mast 


Timet, Jane 9,1877. 
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on Summary Convictions.— 
Fifth Edition. By H. T. J. MAONAMARA, Eeq., Barriater-at- 
Lsw. 8 ro, 1886. 1/. 1 # . 

Stone.— Vide “ Petty Sessions.” 

COPYRIGHT.— Phillips’ Law of Copyright.—The Law of 
Copyright In Work* of Literature and Art, and In tho Apnli- 
oatton of Ddrni. With the Statute* relating thereto. By 
CHARLES PALMER PHILLIPS, of Linooln’e Inn, E *\, 
Barrister-at-Law. 8vo. 1863. 12#. 

" N*- Phillips’ work la at once an able law-book and a lucid treatise. In a popular fonts 
©u the rUfata of authors and artists *'-/arur. 

CORONERS.— Jarvis on the Office and Duties of 
Coroners.—With Forma and Precedents. Third Edition. By 
C. W, LOVESY, Eeq., Puiauo Judge, Britiah Guiana. 12mo. 
1866. 12#. 

COSTS. —Carew’8 Precedents of Bills of Costs, for 

obtaining Grant* of Probate and Letters of Administration in the 
Principal Registry of the Court of Probate. 1869. 5#. 

Morgan and Davey's Treatise on Costs in 
Chancery.—By GEORGE OSBORNE MORGAN, M P., 
one of Her Majesty’s Counsel, late Stowell Fellow of University 
College, Oxford, and Eldon Scholar; and HORACE DAVEY, 
M.A., one of I for Mojesty'e Counsel; late Fellow of Univeisity 
College, Oxford, and Kldon Scholar. With an Appendix, containing 
Forms and Precedents of Bills of Co*t«. 8vo. 1865. It 1#. 

Morns’ Solicitors’ Fees and Court Fees, under 
the Judicature Acts.— With Copious Index. By WILLIAM 
MORRIS, Solicitor. Um 1870 is 

Scott’s Costs in the Superior Courts of CoiVi- 
mon Law, and Probate and Divorce, and in Conveyancing; 
also in Bankruptcy (Act of 1869). Proceedings in the Crown Office, 
on Circuit and at Sessions, and in the County Court, Ac. With an 
Apjiendix, containing Costs under Parliamentary Elections Act, 
1863. By JOHN SCOTT, of the Inner Temnle, Eeq., Bxrriater-at- 
Law. Third Edition Royal 12mo. 1868-73. 11. is. 

M Mr Soott'i work Is wall Iuiu«n to the nrofoawou H U an extensive oolloction of 
taxod bills of costs In all branch®* of practice, supplied to birr, piobably bj the taxing 
masters. Buoh a work speaks for ltaelf Its obvious utility Is its be&t rooommenda- 
Uoo --lew fW. 

Scott’s Costs under the Judicature Acts, 1873 
and 1873; containing the “ Additional Rules ” and Scale of 
Costa; together with Prxckdrxts or Taxkd Billh. By JOHN 
8COTT, Eeq , Barrister-at-1 a w. Royal 12mo. 1876. 6#. M. 

Summerhays and Toogood’s Precedents of 
Bills of Costs in the Chancery, Queen’s 
Bench. Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, Ac., with Scales of 
Allowances and Court Fees, Ac., Ac. Second Edition. Royal 8vo. 
1877. 16#. 

Webster’s Parliamentary Costs. —Private Bills, 
Elec tion Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing Office, Houso of Commons, and of 
the Examiner®' Office, House of Lord® and House of Commons. 
Third Edition. Poet 8m 1867. » 20#. 

M Tb# obi act of this work Is to rlv® tb® teal® of coats allowed to Solicitors lo relation 
to privatibilb before Parliament, the conduct of BeoCkm Petitions and Appeal Causes, 
»nd the eUowaaoe to Witnesses. The oonaocUoa of the author withtl® Taxing OBce 
of the Bouse of Commons give* authority to the wor*. H -J Wttori Jomrnal 

AU standard Law Works art kept in Stock , in taw calf and other bindings. 


BTEVBKB AMD 



PUBLICATIONS. 


COUIITT 00¥RTA—The Consolidated Court 
Orders and Rules, 1876, with FDf 
Scales of Coats and Fees, a> teraed fc 
Chaaodlor and Oo mrnttU e of County Otmrt Jrt |S , 
K<Htion. Super-royal 8to. 3875. 


and 

Ufd 


If* 8#. 


County Court Rules, 1876. Autecrbed £<fitioa. N*,W. 


Pitt-Lewis* County Court Praotloa.—A Complete 
Praotico of the County Courts, including Admiralty and 
Bankruptcy, embodying the Act, Rohe, Form* and Costs, 
with Oible of Cam and Full lades. By 0. PITT-LEVTIB, 
of the Middle Tempi* and Western Circuit, Eta., Barrirter-aLLaw, 
sometime Holder of the Studentship* of the Four Inna of Court. 
(In preparation.) 

CRIMINAL LAW.— Archtaold’s Pleading and Evidence 
tn Criminal Cases.—With the State tes, Precedents of 
Indiotments, 4c., and the Evidence nun wry to rapport them. By 
JOHN JERVIS, Era. (late Lord Chief Justice of Her 
Court of Common Flo*.). Eighteenth Edition, inuludmg tee 
Practice is Criminal Proceedings by Indictment By WILLIAM 
BBUCK, of the Middle Temple, Esq., Bawkter-at-Law, and 
Stlpundisay Magistrate Cor the Borough of Leeds. Royal ISxno. 
1875. U 1U W. 

Cole on Criminal Informations and Quo War- 
ran to.—By W. B COLE, Esq, Barrister*!-Law. 12mo. 1848. 

18 la 


•Greaves' Criminal Law Consolidation and 
Amendment Acts of the 24 A 26 VioL—With 
Notes, Observations, and Forms far Summary Proceedings. By 
CHARLES SPRENGKL GREAVES, Eeq., one of Her Majesty's 
Counsel, who pi spared the Bills and attended the Select Committees 
of both Houses of Parliament to which the BHU were referred. 
Second Edition? Post 8vo. 1882. lb. 


Roscoe’s Digest of the Law of Evidence in 
Criminal Cases.—Ninth Edition. By HORACE SMITH, 
Eeq.,Barrister-at-Law. Royal 12mo. 1878. (Jurtreadm.) UlkM. 
Russell's Treatise on Crimes and Misdemea¬ 
nors.—Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty’s Counsel. 8 rob. Royal 8vo. 1877.' W. 15s. W. 
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OEWni.—Soton.— Vide * Equity." 

OlARfr.—Lawyer's Companion (ThaL Diary, 


The Wori is Bvo. site, Wrongly bound in do*, and published at Of 
following Prices t. <4. 

1. Two days on a page, pUin . . . * . . , .50 

2. The above, niTxaijuvKD for Arrxjr&AJicia . .70 

3. Two days on a pag*. ruled, with or without money columns 5 6 

4. The above, ihtmelaaved for Attodahces . . . .80 

5. Whole page for each day, plain .....*. 7 8 

8. The ahoy*, iktuliavid for ArrtMDAJfoifl . 9 0 

7. Whole page for each day, ruled, with or without money 

oolumna.8 9 


8. The above, urrfcJtLBavxD for ArrnfDAjion 

9. Three dayi on a page, ruled blue lines, without money 


The Diary, printed on J0YN80N'8 paper of superior quality, 
contains memoranda of Legal Business throughout the Year. 

The Lawyer’s Companion for 1878, ia edited by 
• JOHN THOMPSON, of the Inner Temple, Eaq., Barriater-at-Law; 
and contains a Digest of Kecent Cases on Costa; Monthly Diary of 
County, Local Government, and Parish Business ; Oaths in Supvomo 
Court ; Summary of Legislation of 1877 ; Alphabetical Index to the 
Practical Statutes; a Copious Table of Stamp Doties; Legal Time, 
Interest, Discount, Income, Wages and other Tables j Probate, 
Legacy and Succeed on Duties; a London and Provincial Law 
Directory, and a variety of matters of practical utility. 

•• A publication which has long ago secured to Itself the favmr of tbs profession, and 
which, as heretofore. Justifies by Its contents the title ssenmai by it The new voh and 
presents all the attractive leaturee of Its p r edec e ssor s , combtoed with much matter 
compiled specially tor tho coming year."—low Journal. 

" Tho preetoi issne contains oil the information which con Id be looked for la such a 
wm k. and wives it ia o most ooureotent foi ro and ver) oomptateJy We may anhsshatingly 
recommend the work to our readers."— S'dicilon' Journal 

••The * Lawyer's Companion and Diary ' le a book that ought to be in the possession of 
f vsw lawVar, odd of every man of business.'’ 

“Tho 'Lawyer's Com peak* * la indeed, what it is called, for It eombines everything 
required for reference in the lawyer's sffle* •—Lam Times. 


DICTIONARY .—Wharton's Law Lexicon.—A Dictionary of 











LAW PUBLICATIONS. 



focnUdbyft BhiramVui5— r dsy JM« April lb, li7f. 

OIOESTS.—Bedford.—PM* “ Examination Guide*." 

Chamber's—FWe “Public Health." 

Chitty’8 Equity Index.—Chi*ty« Index to all the Reported 
Oaeea. and Statutes, In or relating to the Principles, Pleading, *"d 
Practice of Eaoity and Bankruptcy, In the several Courts of Equity 
In Ragland and Ireland, the Pnw Council, and the House of Lords, 
from the earlieat period. Third Edition. By J. MACAULAY, 
Esq., Barrister at-Law. 4 vola. Royal 8vo. ISM. * 11 It. 

Fisher's Digest of the Reported Cases deter¬ 
mined in the House of Lords ana Privy Council, and in the 
Courts of Common Lav, Divorce, Probate, Admiralty and Bank 
ruptcy, from Mkhaahnaa Term, 1786, to Hilary Term, 1870 ; 
wUh References to the Statutes and Rules of Court Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By 1L A. FISHER, Esq, Judge of tho 
County Courts of Bristol and of Wulla Five lam volumes, royal 
8vo. 1870. • 12/. lit. 

9 [Continued Annually.) 

• Ma nits's DIM to s wonderful work. It is s mlr.de ef bumaa Isdustir.'—Air. 


bas beta aWjper- 


M4 Taber's Digs* is a 


Iadustf7.“—Hr. 


“Tbs fact to, that ve have already lbs best of all posable digrata I do not refer merely 
to tbe worts which pern asdsr that tltte-ibosgb, I eoefbss, I tblnk h woeld be very 
dlAcalt to Improve upon Mr. Ftobera 'Coens La* DUem —1 refer U tbe fmremersbb 
test books of every breach of tbe law. WWt bettor dlieel of criminal 1»* could we 
possibly bops for then ‘dtmsssll on Crimea' sad tbe esrront Romos and Arabbold, to say 
tuMlilng ef tbs trite, • Crbstu.1 Lew.* to'IWris Direst.' * —Mr Jam* PiUjama BUyJ^n, 
Q.C ,tnH* A4 Ar mt U>OwLm*A mmAmmlM*f c+l»<lyJkxuwmi*lnA>ammdKmgUn <8—tow 
U7M 

Loake.— Vide u Real Property ." 

Notanda Digest in Law, Equity, Bankruptcy 
Admiralty, Divorce, and Probate Cases.—By 


VM7 biaocb of tbe law. Wbat bettor digest of crimins 
i for tom ttsmell on Crimes,’sad Um eerrent Reooos and 
itrite, 'Criminal Lew,* to'Ftebrri. Dorset.' * —Or Jamtt P 
ArmtteOwLaMAmmSmmt B»xiny<mlMsjtcxUwninlnAwmm4 


of mil possible dlgreta 1 do not refer merely 
boegb. I eonftos, I tblnk h wosld be vmv 
on Lao Direst —1 refer to lbs buremerabte 
at bettor digest of criminal law could we 
id tbe esrront Roeeoe and Arabbold. to any 


H. TUDOR BODDAM, of tbe Inner 
GREENWOOD, of Lincoln’s Inn, Eeqrs., 


add harry; 

-at-Law. The 


Notaxda Digest, from the commencement, October, 1862, to 
Dsootnber, 1878. In 1 volume, half-bound. Net, 81 8s. 

Ditto, In 2 volumes, half-bound. Net, 81. 10s. 

Ditto, Third Series, 1878 to 1876 inclusive, half-bound. Net, IL Us. fid. 

Ditto, Fourth Series, for 1877, with Indexes, in I volume. Net, If. Is. 

Ditto, ditto, for 1878, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books. Annul Subscription, payable in 
advance. (No. 1 note ready.) Net, 21s. 

The numbers are lamed regularly every alternate month. 
Ram number will contain a concise analysis of every ease reported 
in the Law Reports, Law Journal, Weekly Reporter , Law Tinea, and 
the /risk Law Reports, up to and including the caess contained in the 
parti fcr the current mouth, with references to Text-books, Statutes, 
tad the Law Reports Consolidated Digest. An ALraawnoAL 
iron of the subject* eogtalaed nr back summi wfll form.a new 

AU standard £mw Works art kept in Stock, in Urn oalf and otksr Undimgt. 
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Pollock.— Vida « Partnenhip." 

RosCOe’s.—Puie 44 Criminal Law* and “NUPrina.” 


__ f .-Haro’s Treatise on the Discovery of 
Bvldence.-Seoond Edition. Adapted to the Procedure in the 
Hlfh Court of Justice, with Addend*, containing *11 the Reported 
Gum* to the end of 1878. By SHERLOCK HARE, Barrirter-at- 
Law. Poet 8 to. 1877. 12*. 


'• Tke book to * urate l oootrtbotloa to oar text-book* on practice.The 

edU<w he* looorpormted bto tilmtloM wUh the original, *o m to *p*r« the trader U»* 

We h*ra trad kto wort with oamiderabto etuntioo til Interrat. udwecu *pe*k In 
of eerdlil prate* *f the menoer to which the raw procedar* he* been worked loto 
W o* that the old matorta^haa been *lk>wed^to^rwn*ln^neimprorcd. Id 

27S»flao«to*o and order* of the new lagtotet^^’rSBTTtS* teta^ttetextj *’*y‘nop*ui 
of rerant caee* toglran, mad * good Index oomptote* the roloine.”—low Ann, January 8. 
Iff*. 

Seton.- Vide “Equity.’* 

DIVORCE.— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:—With the Statute*, Rule*. Fee*, 
and Form* relating thereto. Third Edition. By GEORGE 
BROWNK, Kan,, B.A., of the Inner Temple, Barristcr-at-Law, 
Recorder of Ludlow. 8 to. 1878. If. 4*. 

•• We think thto Edition of Mr. Browraa Trratlee haa bran edited with oommandabl* 
oara. 7h* book, a* It bow etenda, to a clear, practical, and, 00 tor aa w* hare been able to 
teat It, aooarat* expoaltioe of divoroa tow and procedure."— Soheiton'Journal, April tt I8TC 


DOMICIL.— Phil 11 more's (Sir R.) Law of Do,micil.^-8To. 
1847. 


DUTCH LAW. —Vanderlindents Institutes of the Laws 
of Holland.— 8to. 1828. If. 18t. 

EASEMENTS.— Goddard’s Treatise orL the Law of 
Eosements.-By JOHN LEYBOURNTJODDARD, of th* 
Middle Temple, Eeq., Barriater-atLnw. Seoond Edition. Demy 
8vo. 1877. 16a 

" The book to invmlaabl* : where the caaa* aae allent the author ha* token palna to 
aaoartela what the tow would be If brought Into qnratlon.“-Aow JowrwaL 

"Nowhere he* th* -ubirct been treated ao axhauadrely. and, w* may add. *o eotouUfl- 
oa/Iy, a* by Mrjfeddard. We recommend it to the mart careful atady of th* law student 
gewtUa* to th* library of the praotUionar.'-Ira* Tis**s 

Woolrych.— Vide “Light*. ” 

ECCLESIASTICAL. — Finlason’a Folkestone Ritual 

, Case.—The Judgment of the Judicial Committee in the Folkestone 
Ritual Case, with an Historical Introduction and brief Notes. By 
W. F. FINLASON, of the Middle Temple, Eeq., Barrister aL Law. 
8 to. 1877. N*, 2a M. 

Phillimore’s (Sir R.) Ecclesiastical Law.—The 
Eocleaiaatical Law of the Church of England. With Supplement, 
containing the Statute* and Decision* to end of 1875. By Sir 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arche* 
Court of Canterbury ; Member of Her Majesty's Moat Honourable 
Privy Council. 2 vote. 8vo. 1878-78. 32. 7a 8A 

%• The Supplement may be had eeprrately, price 4a 8d, sewed. 

Stephens.— Vide “ Church and Clergy,” 


AUiiandard Lam Worhare kept in Stock ,4s lam calf and other bindings. 
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(LECTIONS.—FitzGerald.— Fi* “BeUoi.* 
Rogers on Elections, Rsgi^r atio u, 

a* oT] 






rsBwtf 


j Din. 

v* Km i 

l»atauu; 


aa to the 




_,. Iiamlaa”— La* Times rabtoary 34, »8T7 
bt Inpaviwta derived from oor pervul of tha book la that it rcpraaenta the roanlt 
■dac tuoia and lotoRltfant lahoar on U>a part of tba ad l tor*. and wa think ll 4aarm. 
IB obfain, the oonMenca of tha jm>faa»loo. f —3o44cUor/' Mm ami, Ajwil f, II7T. 

(Fof. 7/. i» the press.) 

Smith’s Manual of Equity Jurisprudence.— 

A lfawl of Eruity Jurbpnidencc for Practitioner* and Student*, 
founded <m the Work a of Btory, Sjwtice, nod other writer*, end on 
more then a tbootand vobaeqnent on we , ootnpriring the Fundamental 
Principle* and the point* of EquHt neual!/ occurring- In General 
Fraction. By JOHIAH W. SMITH, B.C.L.. Q.O., Judga of Comity 
Ccmrta. Twelfth Edition. 12mo. 1878. (JuMraodyj 1 If. 6 d. 

o worn op all to a word, for the atodent nod the JartacenanH, the MnnnaUa tOa aaare* 
to no equity code tbnt the want UUmlw of ike lew to afato to fumJah •- Ism 


^^Thn r alaao ciyea^iha tr nra ^^tha proper aaoOa to aaBtbtebnoh la to learn Ua pagan 

Smith's (Sidney) Principles of Equity.— 8re± IAfid. 

EVIDENCE.—Archbold.— VuU " Criminal/’ 

Hare.— YuU “ Diaoorery." 

Roscoe.— Tide '* OHmlnal.* 

“ Roscoe —Vide “ Nki Prion." 

£XSJflNATM>N GUIDES-—Bedford’s Guide to the Preli- 
gixiaryiJSxamindtion for 9olicitora--^cmrth 

Mt +**Urd Ifsw Works art h+t in *«*, in Uw c*V m*4c4j+>kt*dmfi 










Examination quides.-<*««**** 

Bedford'* Digest of the Preliminary Examina¬ 
tion Questions OB English Mid Latin, Grammar, Geography, 

• History, French Grammar, and Arithmetic, with the Answer*. 

• .8m 1875. 18r. 

Bedford's Preliminary Guide to Latin Gram¬ 
mar.— l2mo. 1878. Net, 8#. 

Bedford's Intermediate Examination Guide to 
Bookkeeping.—Second Edition. 12mo. 1876. Net, 2m. 6d. 

Bedford's Final Examination Guide to Bank¬ 
ruptcy.—Third Edition. 12 mo. 1877. 0s. 

The following are published the day after each Examination :— 

Bedford’s Preliminary.—Containing the Orations of the 
Preliminary Examinations. Edited by B. H. BEDFORD, Soli- 
oitor. Sewed. Net, Is. 

Bedford's Intermediate.—Containing the Orations and 
Answcn at the Intermediate Examinations. Edited by E. II. 
BEDFORD, Solicitor. Hilary Term. 1878. No. 87. Sewed. 

Net, Is. 

v Noe. 1 to 84. M. each. Noe. 86 and 88. 1«. 

Bedford's Final.—Containing the Questions and Answers at 
the Final Examinations. Edited by K U. BEDFORD, Solicitor. 
Hilary Term. 1878. No. 88. Sewed. Net, Ir. 

V "<*• 1 to 83. (id each. Nos. 34 and 85- U 

Butlin.— VW* "Articled Clerks.*' 

Head.—Ha* "Statutes." 

Lynch and Smith.— Vide "Judicature Acte." 

Bubinstein and Ward.— Vide “Articled Clerks." 

EXECUTORS.—Williams' Law of Executors and Ad¬ 
ministrators.—A Treatise on the Law of Executor* and Ad¬ 
ministrators. Seventh Edition. By the Rt Ifen. Sir EDWARD 
VAUGHAN WILLIAMS, late one of the Judges of Her Majesty’s * 
Coart of Common Pleas, and WALTER VAUGHAN WILLIAMS, 
Esq., BarrisUrai-Law. 2 vols. Koyal 8vo. 1878. 3/. 16s. 

FACTORY APTS.— Notcutt's Factory and Workshop 
Acts.—Comprising all the Laws now in force (including the 
Act oU 1874) for the regulation of Labour in Factories and 
Workshops, with Introduction, Explanatory Notes, and Notes of 
decided cases. By GEORGE JARVIS NOTCUTT, of the Middle 
Temple, Esq., Barrister-at-Law. 12mo. 1874. 8i. 

FARM. LAW OF.— Addison ; Cooke.— Vide " Agriodtusal Law.” 

Dixon's Law of the Farm—A Treatise on the Law of 
the Farm. JTourth Edition. By HENRY PERKINS, of the 
Inner Temple, Esq., Barrister-at-Law. (In the preu.) 

FIXTURES. “Amos and Ferard on Fixtures.—Seoond 
M&Joh. Royal 8vo. 1847. H*. 

>Voodfall .—See “Landlord and Tenant." 

FORMS —Chitty'S Forms. Eleventh Edition. By THOS. CHl'lTY 
and THOS. WILLES CHITTY, Esqra (I* preparation.) 

Corner’s Forms of Writs* and other Pro¬ 
ceedings on the Crown side of the Court 
of Queen's Bench.—8 yo. 1844. .7*. &d. 

AO tUxndard Lam Workt art kept in Stock, (a Invent and o*er binding*. 
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STEVENB AND 80NB* LAW PUBLICATION*. 


roR S 9 . 


uanuo ouu vii /vppoai iniroiroin 
Notes and ObaeV rations, farm!*? a complete galde to 
Ch*noe*T Division of tlrtHigh Court and of the 
ml Being the Third Edition of ^Danicll's OUaoery 


lanidll’* Forms and Precedents of Proesed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
whh Practical Notes and Obsecrations, ‘ * ‘ 

the Praatioe of 
Courts of Appeal Being I 

Forma." By WILLIAM HENRY UPJOHN, Eeq. Student and 
Holt Scholar of Qtmft Inn. (fa th prmj ) 

Moore's Solicitor's Book of Practical Forms.— 
lftmo. 1852. 7#. 64 

HIGHWAYS,— Bateman's General Highway Acts.— 
Second Edition. With a Supplement ooutaim ng the Highway Act 
of 1864, Ac. With Notes by 0. MANLEY SMITH, Eeq., one 
of the Mastert of the Queen'* Bench, ltmo. 1865. 10*. 6//. 

Shel ford's Law of Highways.—l^e Law of 

Highways * including the General Highway Aeta for England and 
Wales, and other Statutes, with copious Notes of ths Decision* 
thereon ; with Forma. Third Edition. With Supplement by 
C. MANLEY SMITH, Eeq., one of tho Masters of the Queen's 
ISmo. 1865. 15f. 

The Bupolement may be had separately, price 8#. sewed. 



INDIAN LAW. —Montnou; the Hindu Will of Bengal. 
With an Introductory Essay, Ac. Royal 8vo. 1870. Net, If. 10#. 
Norton's Leading Cases on the Hindu Law of 
Inheritance.—2 rob. Royal 8vo. 1870-71. JffcLEL 10#. 
INFANTS.— Ebsworth's Law of Infants.—A Handy Book 
. of the Law of Infante. By JOHN EB8 WORTH, Esq., 8oh<itor. 
12mo. 1861. 8#. 

Forsyth's Law relating to the Custody of 
Infants in Cases or difference between 
Parents or Guardians.—8vo. 1850. 8#. 

INJUNCTIONS. -wSeton.— Vide - Equity.” 

INSURANCE. —Armould on the Law of Marine Insu¬ 
rance.—Fifth Edition. By DAVID MACLACHLAN, Eeq , 
Barrister-at-Lsw. 2 ypls. Royal 8vo. 1877. 3/. 

*• a» s text book, AraooM Is sow all ths practitioner ran want, and ws coofraUiUte 
tbs editor opo® tho skill with which he bee incorporated the asv dsotafcxu '—Lmm J\mu, 
Oct. Sth, HOT. .... 

Hopkins’ Manual of Marine Insurance.—8vo. 

1867. W*. 

Lowndes.—Fid# “Average.” 

INTERNATIONAL LAW —Amos' Lectures on Inter¬ 
nationa) Law.—Delivered in the Middle Temple Hall to the 
Students of the Inns of Court, by SHELDON AMOS, MA, of 
the Inner Temple, Barristefr-at-Law; Professor of Jurisprudent* 
(including International Law) to the Inns of Court; Professor of 
Jurisprudence ta Unit errity College, London. Royal 8 vo. 187A 10#.04 
Kant’s International Law.—Kent's Commentary on 
International Law. Edited by J. T. ABDY, LLD., Judge of 
County Courts. Second Edition. Revised and brought down to 
the present time. Crown 8 vo. 1878. (Jutt ready.) 10#.'64 
'“Dr. Abdj has does all law Student# s sisal swtIos to prweeiiiw tbs t portkw of 
'tCI— ■unfnf « bich relates to public InWrasUousl lav in a stag* voli 



Dr. Abdj 

wiS teasel 




to Work* art kept tn Stock, in tarn calf and aiktr binding*. 
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INTERNATIONAL 

Lavl’s International Commercial Law.—Being the 
P ri nd p l o a of Mercantile Law of the following and other Countries 
—•ri*. . England, Ireland, Scotland, British India, British Colonies, 
Austria, Belgium, Brasil, Buenos Ayres, Denmark, France, Germany, 
Qreeee, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 
Russia, Spain, Sweden, Switzerland, United States, and Wttrtemberg. 
By LEONE LEVI, Eeq , F.8. A., F.8.8., of Lincoln's Inn, Barrister 
at-Law, Professor of the Principles and Practioe of Commerce at 
King's College, London, Ac. Second Edition. 2 Tola Royal 8 vo 
1888. XL 16*. 

Prize Essays on International Law—By A. P. 
SPRAGUE, Esq, Counsellor of Law in the United States, and 
M, PAUL LAC&MBE, Advocate in France. With an Introduc 
tion by His Excellency DON ARTURO DE MARCOARTU, 
Ex-Deputy to the Cortos Royal 8vo 1876. • 7* 6 d 

VattePs Law of Nations.—By JOSEPH CHITTY, Eeq. 
Royal 8 to. 1884. li. 1*. 

Wheaton's Elements of International Law, 
English Edition. Edited with Notes and Appendix of Statutes 
and Treaties, bringing the work down to the present time. By 
A. G BOYD, Eeq , LL B , Barrister at-Lew. Author of the - The 
Merchant Shipping Lawn” Demy 8vo 1878. (Ju* ready). U 8c. 

Wlldman’s International Law—Institutes of Inter 
national Law, in Time of Peace and Tune of War. By RICHARD 
WILDMAN, Barrister at-Law. 2 vols. 8vo. 1848-50. 11 2* 8d. 

INTESTATE SUCCESSIONS— Colin’s Essay on Intestate 
Successions —According to the French Code. By BAlt¬ 


on intestate 
Code. By BAR- 


successions —According to tne irencn uoae. ay cak- 
THELEMY HARDY COLIN, of the Middle Temple. 12mo. 
1876. • 6*. 

** A nrj in toll Iron t mut m —La v Timu, February H, 1877 

JOINT STOCKS —Jordan s Joint Stock Companies.—A 
Handy Book of Practical Instructions for the Formation and 
Management of Joint Stock Companies. Fifth Edition. 12mo. 
1876. • Net, 2*. 6rf. 

Palmer— Vide 41 Conveyancing *' • • 

Throng's (SirH ) Joint Stock Companies* Law.— 
The Law and Practice of Joint Stock and other Public Companies, in¬ 
cluding the Statutes, with Notes, and the Forms required in Making, 
Administering, and Winding up a Company, with a Supplement 
oorilaining the Companies’ Act, 1867, and Notes o! Recent Decisions 
By Sib HENRY THRING, K C.B., The Parliamentary Counsel. 
Third Edition. By GERALD A. R. FITZGERALD, of Lincoln's 
Inn, Esq, Barrister-at Law, and Fellow of St. John’s College, 

Oxford. 12mo. 1875. U 

•‘This, u the work of the original draaghtsnaa of tbs Coaptalr* Act of isfif, and 
well-known Parhamratary counsel. Sir Haary Ihrlng, la naturally tba highest authority 
on tbs subject ’*—fba Tmu, April 81. 1176 

JUDGMENTS.—Pask's Judgments, Executions, and 
Crown Debts —The Judgments Law Amendment Acts 
relating to Real Property, 22 & 23 Viet., c 35, and 28 A 24 Viet, 
o. 88, 23 A 24 Viet c. 115, and 27 A 28 Viet c 112 With Notes, 
References to Cases, and Index forming an Appendix to 44 The 
Practice of Registering,” Ac. By JAMES PARK, Chief Cleric to 
the Registrar to the Court of Common Pleas, Westminster. Third 
Edition. 12mo. 1866. Sewod. ‘ Net, 2*. 

AH rtandard Lav Work* art kept in Stoek in lav cal/ and other bindings. 
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JUOCMENT8.-4MM. 

Scton.—F*dt “Eqsily " 

JUDICATURS ACTS.—Wilson's Supreme Court of 
Judicature Acts, Appellate Jurisdiction Act. 
1876, Rules of Court and Forma Wilt etbsr Acts, 
Ortwa, Kolas and R agntetinas rslatfng to tbs juprstes Court of 
Jtetioo. With Practical Notes sot * Ocpfcma lode*, Sm-fag a 
Oomp lwi Qbzdi to m Nit PnxoncS. Bsoosd Edition. By 
ARTHUR WILSON, of tha lunar Tsmpis, Esq., Bintorat-Iaw 
(Aaskted by HARRY GREENWOOD, of Lincoln *• Inn, Barrister- 
•8-Law. ana JOHN BIDDLE, of ths Master of the RoUaCbambern) 
Royal l*mo. 1878. (pp. 7*8.) 18.. 

(In Ump Umtkcr for tU poet rf, 2*A U.) 

• A LAMS ram Kumoi of nu asots (for marginal notes). Royal 8 to. 
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UOICATURC ACT8 

Clowes' Compendious Index to the Supreme 
Court Of Judicature Acts, and to the Order* and Roles 
latnriA thereunder. By W. CLOWE8, Esq., one ol the Registrars 
of the Court of Chancery. Second Edition, reriled and enlarged. 
iVnyfoem in tie* with the Queen’ a Printer*t Edition of the Acta and • 
Mulu.) 187 6. Half bound. 1 0» 6d. 

The ab on, with the AoU and Rule* (Authorized Edition), Orders in 
Counott, and additional rules, court fees, Ac., comp lets in one 
Volume, bound in limp leather. U 6s. 

Leys' Complete Time-Table to the Rules under 
the Supreme Courtof Judicature Act.1878. Show- 
Ing all the periods fixed by the Rules within or after which any proceed¬ 
ing* may be taken. By JOHN KIRKWOOD LKY8, M.A., of the 
Middle Temple, Esq., Barrister at-Law. Royal 8vo. 1875. flet, 1*. 0d. 

Lynch and Smith’s Introduction to the Final 

Examination.—lifting a collection of tho questions set by the 
Incorporated Law Society, with the answers adapted to meet the 
recent extensive alterations made by the JUDICATURE ACT, 
1878. By II. FOULKS LYNCH, Solicitor, and ERNEST 
AUGUSTUS SMITH, Solicitor, Clifford's Inn, Prizeman ; Senior 
Prizeman of the Incorporated I-aw Society, and Brodrip Gold Medalist, 
1872. VflL I. The Principles of tbs Law. Post 8vo. 1874. 12#. 

Lynoh’s Epitome of Practice in the Supreme 
Court of Judicature in England. With References 

to Acte, Rules, and Ordcj# For the Use of Students. Royal 8vo. 
Third Edition. Incorporating the Ap|*ellate Jurisdiction Act, 1870, 
and th# Rules of tho Supreme Court, December, 1876, and June, 
1876. 187A Net]\t. 

Morgan.-Hde ‘•Chancery.* 1 

Scott.— Vide “ Costs. 1 ' 

Stephen's Judicature Acts 1873,1874, and 1878, 
consolidated. With Notes and an Index. By Sir J.\}fKS 
STEPHEN, one of ITer Majesty’s Counsel. iftno. 1875. 4#. firf^ 

JURISPRUDENCE.—Amos, Law as a Science and as 

an Art.—An Introductory Lecture delivored at University 
College at the comment ement of the session 1874-5. By SHELDON 
AMOS, Esq., M.A., Barrister-at-Law. 8vo. 1874. Net, la. W. 

phiUlmore's (J. G.) Jurisprudence.—An Inaugural 
Lecture on Jurisprudence, and a Lecture on Canon Law, delivered 
at the Hall of the Inner Temple, Hilary Terra, 1851. Ry J. G. 
PHILLIMORE, Eeq^ Q.C. 8vo. 1861. Bowed. Si. fld. 

JUSTICE OF THE PEACE.— Arnold's Summary of the 
Duties of a Justice of the Peace out of 
Sessions.—Summary Convictions. By Sir T. J. ARNOLD, 
Chief Metropolitan Police Magistrate. 8vo. 1800. If. 6#. 

Burn's Justice of the Peace and Parish Officer. 
_Edited by the following Barrister*, under the General Superinten¬ 
dence of JOHN BLOdSETT MAULB, Eeq., Q.C., Reoorder of 
Leeds. The Thirtieth Edition. VoL I. containing titles 
“ Abatement * to Dwellings for Artiaans ;** byTHOS. 8JRRELL 
PRITCHARD, of 8k Inner Tsmnle, Eeq., Recorder of WenJock. 
VoL II. containing titles M BtaturiAf firing'’ to “Hundred by 
SAML. BOTELER BRISTOWE, Q O, MP^of the Innm Temple, 

AS standard Law Work* are kept in Stock, in law em>f and other binding* 
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Paley.— Fids - Oonrictfcms." 

Stone —Vida - Petty Bearions » 

JUSTINIAN, INSTITUTES OF.-Cu min. — VuU "Civil Uv.” 
Greene.— Vide •* Romeo Lew.” 

Mears—Pick "Roman Law." 

Voet.— Fids " Civil Law." 

LAND DRAINAGE—Th ring's Land Drainage Act.—With 

an Introduction, Practical Notes, an Appendix of 8Utotes relating 
to Drainage, and Form*. By THEODORE THBINO. Eeq., 
Parristw/nt-Law. 12mo. 1861. 7c. 

LANO TAX —Bourdin’s Land Tax.—An Exposition ol the 
Land Tax ; ita A ■■ ■ ■m eet and Collection, with a s ta t emen t of the 


• rights conferred by the Redemption Act*. By MARK A BOUR- 
« DIN, of the Inland Revenue Office, Somerset Hones (late Registrar 
of Land Tax). Second Edition. Crown 8to. 1870. 4s. 

LANDLORD AND TENANT —Woodfall's Law of Landlord 
and Tenant—A Practical Treatise on the Law of Landlord 
and Temmt. with a fall Collection of Precedents and Forms of 
Procedure. Tbventh Edition. Containing an Abstsaot of Leading 
Proportions, sod Tables of certain Customs of the Country. By J. 
M. LELY, of the Inner Temple, Esq-, Barrister -at-J aw. Royal 
8vo. 1877. (Ju* ready.) K Ids. 

LAW, GUIDE TO.— A Guide to the Law for General 
T^Use. By a Barrister^ Twe nty tot Editto. ^ 18'77^ NH, U 6A 


i.r 


hlgUy 


LAW LIST Law List (The).—Comprising the Judges and Ofioers 
of the diffetent Courts of Jwtfoe, Counsel, Special Pleaders. 
Draftsmen, Conveyancers, Solicitors, Notaries, Ac., in England 
and Wales; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts, District Registries and Registrar* 
under the Probate Act, Lords Lieutenant of Counties. Recorder* 
Clerks of the Peace, Town Clerk* Coroners, Colonial Judges, 
and Colonial Lawyers baring English Agents, Metropolitan ana 
fidnehdiarv Magistrates, Law Agents, Law and PnbUc Ofltoen. 


the Judges 
riff* ar,d Ai 


list <tf Sbsriffs sswf Agent* London Commissioners to Admfadstar 
Oaths V the Sup r eme Court of Judicature in En g l a nd , Conrsyan- 

$0 Hrndm* Urn Work* art bept im Stock,ia low off m*d (dm I mdfUys . 
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own Praottang 4n England under Certificate* obtained in Scotland, 
Ac., ka~, nod a variety *f other UMfol matt an 10 fir u relate* to 
Spatial Pleader*, Draftsmen, Conveyancer*, Solicitor*, Proofcor* and 
Notaries Compiled by WILLIAM HENRY COUSINS, of the 
Inland Revenue Office, Somerset Houae, Registrar of Stamped Cer¬ 
tificates, and of Joint Stock Companies Published annually. By 
authority. 1878. (Now ready.) Net, 10*. Qd. 


LAW REPORTS.— A large Stock of aecond hand Report*. Estimate* 
on application. 

LAWYER'S COMPANION.- Vide " Diary.” 

LEADING CASES.— Haynes* Students’ Leading Cases 
in Constitutional Law, Common Law, Real Property 
I jaw, Equity, Probate and Divorce, Bankruptcy, and Criminal Law. 
By JOHN F. HAYNES, SoUdtor. Author of “The Student* 
Statute*" (In Ike press.) 

LEGACIES.— Roper’s Treatise on the Law of Lega- 
cies.—Fourth Edition. By H. H. WHITE. 2 voU. Royal 8vo. 
1847. 3 1 3f. 

LEXICON.— Vide u Dictionary.” 

LICENSING.— Lely and Foulkes’ Licensing Acts, 
1828 , 1809 , 1872 , and 1874 ; Containing the Law of the 
Sale of Liquor* by Retail and the Management of Licenced House* ; 
with Note* to the Acta, A Summary of the Law, and an Appendix 
of Form*. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Kaqr*., Barrister*-at-Law. Royal 12mo. 1874. .8*. 

•* IlMara. Lely and Foulkw'a plan ia to print In fall the principal Acta, and to inter¬ 
polate between the section* of each of theeo autuice all eoMdiary enactment*, di«Un. 

futabing litem by bracket* and marginal note*.- Tbaaa notesara usually 

sensible and to the point and give erideoco both of care and knowledge of tha mhjoct.* 


LIEN. —Cross’ Treatise on the Law of Lien and 
Stoppage in Transitu.—8vo. 18fp. 15* fc 

LIQHTS —Woolrych’s Practical Treatise on the Law . 
of Window Lights.—Second Edition. 12mo. 3864. Os. 

LOCAL GOVERNMENT.— Vide "Public Health.’* 

LUNACY.— Rimer's Practice in Lunacy.—The Practice iu 

• Lunacy under Commiaaion* and Inquisition*, with Note* of Caeca 
and Recent Decision*, the Statute* and General Order*, Form* and 
Coat* of Proceeding* in Lunacy, an Index and Schedule of Case*. 
Sixth Edition. By'JOSEPH ELMER, of the Office of the 
Muter* in Lunacy. 8vo. 1877. 21*. 

MAGISTERIAL LAW.— Burn.—Fide " Justice of Peaae." 


Learning and Cross.—Fid* " Quarter Semiona.” 

Paley.— Vide “ Convictions." 

Pritchard .—Vide " Quarter Seedona." 

Stone.—Fid* " Petty Semiona.'' 

MAINTENANCE AND CHAMPERTY. —Tapp on Main¬ 
tenance and Champerty.—An Inquiry into the premmt 
'* state of the Law of Maintenance and Champerty, principally a* 
affecting Contract*. By WM. JOHN TAPP, of Lincoln’* Inn, Kaq., 
Barrister-ai-Law. 12mo. 1861. 4*. <W. 

AU standard Law Works an kept in Slock, in law catf amdotker bindings. 




SOOT* LAW fr tJBLlOATlONB. 

MANDAMUS.—Tapping on Mandamul—Ths thfw^kfed 

High Witlr, Win of MssteM as fl obtain* 
both In England and Mod! Royal Sro. 1848. V. U. 

Mkmnt INAURANOC~r*<L u IniurMc^ ' 

MARTIAL LAW*— Finis son’s Treatise on Mariljfl Law, 

M fcDomsd ky the Law of EngUud in time of Rebellion.: with 
Practical Illustration* drawn from the Official Documents In the 
Jamafca Caro, and the Evidence taken by tbs Royal OmnaUalm of 
Enquiry, with Comments Constitution si and Legal. Bj W. F. 
F1NLASON, Kaq., Barrister-ai-Law. 8 vo. 1880. lfc. 

MERCANTILE LAW.— Boyd.— Vide " Shipping." 

Brook*.—PuL "Notary." 

RUfeSSll.—Ficfc "Agency." 

Smith's Mercantile Law.—A Oomprodicna of Marantila 
Law. By the late JOHN WILLIAM SMITH, Kaq. Ninth 
Edition. By O. M. DOWDESWELL, of the Inner Temple, Eeq., 
one of Her Majesty'a Counsel. Royal 8 * 0 . 1877. 1L 18#. 

'• We am mietj my that to the nrsctiaUg Solicitor, tew boohs will he Send ware 
mrfil than the ninth sditka of - tauat UsrcaotUe law/ -Lmm Kor. I ft?. 

Tudor's Selection of Leading Cases on Mercan¬ 
tile and Maritime Law.—With Notes. By O. D. TUDOR, 
Esq, Barrister-*-Law. Second Edition. Royal 8 * 0 . 1888. U 18#. 

METROPOLIS BUILDiNQ ACTS -Woolrych’s Metropolis 

• Building Acta, together wilh such Claoero of the Metropolis 
Management Acta, 1856 and 1862, and other Acta, os more par- 
ticulady relate to the Bull dings Acta, with Notes, Explanatory of 
the 8 estkpa and ot the Architectural Ten us contained therein. 
Second E&Up. By NOEL H. PATERSON, M.A. of the Middle 
Temple, Eeq., barrister at-Law. 12mo. 1877. 8 #. 6 d. 

MINES,— Rogers' Law relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland: 
with a Summary of the Laws of Foreign States and Practical 
Directions for obtaining Government Grants to Work Foreign Minas. 
Second Kditian .Enlarged. By ARUNDEL ROGERS, Esq., Bar! 
rister-at-Law. 8 vo. 187A , U lit. M. 

«• Stmt eosaprs h analTt *A# oooyieta"- lew Us m* Jens IT. Iltt 

^A&ossti hssed ms Second EdiUoc, Ifc* mrk apptsn to fears boss almost entirely 
iMrmoud very much hnprovetl. . - . Tits rolnnewtU JWi invaluable as a 
work nf irnil [Awrnn ” 7% r Mtn.np Jtmr.tni, MV1A l* 70 - 

MORTGAGE —CootsTs Treatise on the Law of Mort¬ 
gage.—Third Edition. Royal 8 vo. 1860. • JFti, 1L 

MORTMAIN.— Re wlin sod's Notes on the Mortmain 
Acts ; shewing their .uwatioo on Gifts, Devises and BeqnesU for 
Charitable Uses. Designed for the Use of Suiidurs in A *“ 
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HAYY.—Thring’s Criminal Law of the Navy, 4rtth an 
Introductory Chapter on the Early State ahd DUdpUnc of the Navy, 
the Rules of Evidonoe, and an Appendix cotflprieing the Naval 
Disdpllne Act and Practical Forms. Bcooftd Edition. By 
THEODORE THRINO, of the Middle Temple, Barristerat-Law, 
late Comm leal oner of Bankruptcy at Liverpool, and C. E.GIFFORD, 
AsriaUnt-Paymaster, Royal Navy. 12mo. 1877. (Juatrmadf.) 12*. 6d. 

N ljlMjVs <rffarm* a t warrants, minute*, charge*. *c , and afford Index, complete 
the utility at a wark which should be In lh* hoods ..7 «Q wh-> Itavs to deal with the rega¬ 
in** S»d foverates of Ue Fhet '-Iis Jfaptulee. Kebrusry. 1870. 

u In the new oditloa. the procedure, naral reeuUtiuns, forms, and all matter* cou- 
wltb the practical ad mm titration of the Uw hate bo-n daaaJAe 1 and arranged by 
that the work la lo every way useful, complete, aad up to date .*’—Naval 
*04, December 11, 18T7. 

NISI PRIUS. —Hoecoe'8 Digest of the Law of Evidence 
on the Trial of Actions at Nisi Prius.—Thirteenth 
Edition. By JOHN DAY, one of Her Majeaty** Counsel, and 
MAURICE POWELL, BarrUter-at-Law. Royal 12mo. 1875. 
(Bemad in ana thick volume col/ or circuit, 5s. 6 <L, or in two convenient tola. 

calf or circuit, 1 Os. net, extra.) 

•'The wort Half hse long ago won a poaltiea aUcgether aokjue. and in the hand* of 
lta ft—I editor* (her* U no fear that the poalUoa will be loet. M — Lam Journal, July 10,18T» 

Selwyn’s Abridgment of the Law of Nisi 
Prius.—Thirteenth Edition. By DAVID KEANE, Q.O., 
Recorder of Bedford, aad CHARLES T. SMITH, M. A, one of the 
Judge* of the Supreme Court of the Cape of Good Hope. 2 vole. 
Royal 8vo. 1862. - (PuUiehcd at 21. 1 (a.) Net, If. 

NOTAN DA— Vide " Digests.” 

NOTARY.— Brooke’s Treatise on the Office and Prac¬ 
tice of a Notary of England.—With a full ooUeotion of 
Precedent*. Fourth Edition. By LEONE LEVI, Esq., PR.A, 
of Lincoln*! Inn, Barrister-at-Law. 8vo. 1878. If. 4s 

NUISANCES.— FitzGerald.—Vide “Public Health.*’ 

OATHS.— Braithwalte's Oaths in the Supreme Court 
of Judicature.—A Manual for tho usdtof Commisaionars to 
Administer Oath* in the Supreme Court ofh Judicature in KnglanS. 
Part I. containing practical information respecting their Appoint- 
ment. Designation, Jurisdiction, and Power*; Part II. comprising a 
collection of officially recognised Forma of Jurat! and Oat hi, with 
Explanatory Observation*. By T. W. BRAITHWAITB, of tbs 
lteuftd and Writ Clarks* Offioe. Fcap. 8vo. 1876. 4#. 6d. 

"Spadall y uacftU to Commlsaionera.--tew Mu 9 arias February, Im. 

•* Tb# work will, we doubt not, boccme the reoognlxed guide of Ooamlaaloafra to ad- 
niteistoc oaftha. tMloUo\+' Journal, May 6, 1876. 

PARTNERSHIP.— Pollock’s Digest of the Law of Part¬ 
nership. By FREDERICK POLLOCK, of Lincoln’* Inn, 

a ., Banister-at-Law. 4 Author of “ Principles of Contraot-at-Lfew 
in Equity.’’ Demy 8vo. 1877. 8s. 8d. 

%• The object of this York is to give the rubetance of the Law 
of Partnership (excluding Com panic*) in a ou&cise and definite form. 
Of the exeesUoD of the work, we can apeak In term of tho highest praise.. The 
la airspis court*-, and clear; and the general pfopoaltkma may bear oompariaon 
e Of Blr Janie* Stephen. Leu Jdapuint, February,*!878. 

Mr. Pollock** wark appear* eminently aaUaiadory . . . the book la Mttoewortliy 
in dwjjW, aehola.lj end conplata In axaention **—Saturday Bmimr . May i. l*T7. 

t seen rate In U? law, which 1 * abettor Of toocb taapestanoe, in a 
may almoat be get by bahtt bfr a hard-working awdeut.--TV 
It, UTT. 

written a* earefolly a* the * Digs* of the Law of Partnership.’ will, 
drawback*, aad reader \UatUh lav a iWaaainlar aad es Mae subject 
than it Mat praeaat.--Jte Eoon+mr, Kerch U, 

V MlUmdaniLo* Work an hpi in Stock, i* U» and oOm 
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PATENTS*—Hindmarch’s Treaties on the Lew rela¬ 
ting to Patent*.—9m ms. Uk 

Setoru— VieU “ Equity/* 

PERSONAL PROPERTY. — Smith's Pea! and Personal 
Property.—A Coaapaadtem of the Law of Real aad Personal 
Ptapwty Primarily Coameeted with Conveyancing : Designed a* A 
8«Md Book for Students, lodui Dirat of the mo* ratal 
Loormbf for PnctMoom By JOSIAH W. SMITH, B.C.L, 
aa, Jud*e of County Oourte. Fifth Edition. 2 vote Demy 8vo. 
1877 . llvirmd,.) 212 #. 

PETITIONS. — Palmer.— Vide " Conveyancing." 

PETTY 8CS8ION8.—Stone’s Practice for Justices of 
the Peace, JnstJoea* Clerks and Solicitors at Petty nod Specinl 
B—hf, In Summary Matter* and Indictable Offences, with s List 
of Somxnsrr Convictions and of Matters not Criminal. With Forma. 
Eighth ration. By THOMAS 8IBBKLL PRTTCHABD, of 

the I n n e r Temple, K*q., Barri-ter-ai-Law, Recorder of Wsnlock. 
In 1 sol. Demy 8vo. 1877. (/sat ready.) IX. 10*. 

" Tba daetffn of ihe preeeal Edttto* has been wHh a rlaw to offer to Me*t» 

trstaa and Pr*ctUio«*r*, la ana volame of aaodaraio aim. a complete aroaral aceosat of 
Ihe Procedure at Petty Bmeloaa In Seamary Matter* sad Indiruble Offeoce*. In each a 
c om ae s at ire form, aceordiir to tba nasal nler of erentt. aa to render rarity attainable 
laXarmatloa on nay petal o 4 prooadare aa It may artaa at any glreo period of the pro. 
oordlaf*."— Kstrmet /Vom Prf/nct. 

“In oJesrseee of eapo ei lioa, la choice of matter, aad. abovo all, la ortkirliaaaa of 

arraasament. the book Urns HUle tn be desired.The book, aa a wbote. U 

ihoroo«hir aaUafacXory, and, harh* fooe carefully thrwjfb If. we can recommend It 
with confide*oa to the oonawr body of our render* who are daUy luters e* e d In the 
>ubjr<3* to which it relalee.*- S*itc*ior>‘ Jomm^L. lumber ath, IhTT 

PLEApwa—Arch bold.— Vide “Criminal/’ 

POOR LAW.—Davis’ Treatise on. the Poor Laws.—Being 
VoL IV. of Bure’s Justice of the Pence. 8vo. 1888. U Ila. 6 d. 


POWERS.— Farwe 11 on Powers.—A Conclae Treatise on 
Powers. By GEORGE FARWELL, B.A., of Lincoln’* Inn, Esq. 

- Barrister-at-L#*^ 8vo. 1874. IL la. 

V We rsromaMod Mr. VhrMI'a booh as eootaUing within a email compose what woold 
otherwiae have tabs sought out lathe pafts of hundreds of ooofiulsc reports •—The lew, 
November. 1*74. 

PRECEDENTS. — Vide u Conveyancing.- 

PRINCIPAL AND AGENT.. -Petgrave’s Principal and 
Agents-A Manna! of the Law of Prino&pal And Agent. By • 
E. G PETGRAVE, Solicitor. l2xno. 1857. 7a. fli 

Pt*grave*8 Code of the Law of P rincipal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Dtany 12mo. 1874. Aii* eewd, la. 

PWVT COUNCIL.— Finlason’e Judicial Committee of 
the Privy Council.—The Hiatnry,Cunstteitfcn aad Chareo* 
ter of the Judicial Committee of the Privy Cttincfl, considered aa A 
Judicial Tribunal, especially in Ecclesiastical Cases, with special 
reference to the right And duty of its members to declare their 
opinions. By W. F. FINLASON, BarrieUr-at-Law. Author of “The 
Bidedafe Case,” Ac. Demy 8va 1878. (Jeaf ready), 4a. W. 

Lattsy’a Hfindy Book on the Practice and Pro¬ 
cedure before the Privy Council.—By ROBERT 

-Attorwty of tbs Con* of Quean’* Bench, 

Court of Bengal; sad Advocate of the Courts of 
lSree. 1848. - «A 

AM etmdar* Lam Work* artkapi m 8M, in tew mlfamdeOmr Undmgt. 
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PROBATE.—Browne’s Probata Practice: a TM« oa the 
Wwji i la and Practice of the Coart of Probote, in Contentious and 
Non-Contentions Business, with the Statutes, Rules, Fees, and 
Forma relating thereto. By GEORGE BROWNE, Eeq., Barrister- 
•4-Law, Reoorder of Ludlow. 8vo. 1873. If. 1*. 

44 A ctuaory flaaos throofh Mr. Drowse's work abova that It has been oomplled with 
Me than •vdiaary care and iateUl«eace. Wo ahoaid consult U with svsry oonfideacs, 
•ad ooo—gnsctly rwoommemd it la ihoas who require an Instructor la Probate Ooun prae- 
Um'-Im Ttmm, June SI. ISIS. 

PUBLIC HEALTH.—Chambers’ Exhaustive Index to 
, the Public Health Act, 1870; with the full Text of 
the Act, and of moat of the Incorporated Acte By GEO. F. 
CHAMBERS, Eeq., Barrister-at-Law. Imp. 8vo. 18/7. 4s. 6tL 

Chambers’ Digest of the Law relating to Public 
Health and Local Government.—with notes of 

1073 leading Caeos. Various official documents ; precedents of 
By-laws and Regulations. The Statutes in full. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, 
enlarged and revised, with Supplement containing now Local Govern¬ 
ment Board By-Laws in full. Imperial 8vo. 1875-7. 28s. 

%• Thu Supplement may be had separately, price Os. 

Chambers' Popular Summary of Public Health 
and Local Government Law. Imperial 8vo. 1875. 

Afa, U. <kf. 

FitzGerald’s Public Health and Rivers Pol¬ 
lution Prevention Acts.—The Law relating to Public 
Health and Local Government, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the Existing Law, with reference to the Cases, Ac.; together witka Sup¬ 
plement containing *'Tho Rivera Pollution Prevention ^ct, 1876." 
With Explanatory Introduction, Notes, Caaee, and Index. By G. 
A K. FITZGERALD, Eeq., Bamster-at-Law. Royal 8vo. 1876. 

If. Is. 


44 A copious sad weU-exocutsd analytical Index compIcfoPths work which we cap 
confidently recumaeud to the officers sod members or ffblUry authorities, and III 
interested la U»o subject manor of tho now Act."—Law Moqosvkc amd HMm, February, 

•• Mr. FlUGermld cornea forward with a apodal qualification for the task, for be was 
ewptorod by the Government In the preparation of the Act of 1*73; and. as be himself 
■aye, has nessessrilr. for some time past, devoted attention to the Law relating to public 
health mod total «uv«ramrat "—Lam JoaraaL, April S3, 1874. 

PUBLIC MEETINGS.—Chambers’ Handbook, for Public 

Meetings, including Hints Ml to the Summoning and Manage¬ 
ment of them; nod an to the Du tire of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, Ac., to which is added a Digest 
of Reported Genoa. By GEORGE F. CHAMBERS, Eeq., Bar- 
rister-at Law. 12mo. 1878. Net, 2s. 6d. 


rieter-at Law. 12mo. 1878. Afe, 2s. 6d. 

QUARTER SESSIONS —Lcemina & Cross’s General and 
Quarter Sessions of the Peace.—Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Eaq., Reoorder oT Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW. of the Inner Temple, Eeq., Barriater-at-Law. 8vo. 
1878. U Is. 

M The mnmei editors appear to have token the otrasstwafau to make the volume com- 
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RAILWAYS. —Browne.—Fair “ Carrier*. ’ 

Lely’s Railway and Canal Traffio Act. 1878.— 
And other Railway Md Ciul Statute*; with the Omni Orders, 
Forme, and Table of Fee*. By J. M. LELY, E*q.. BarriaUrat-Law. 


Poet 8 to. 1878. 8k 

Simon's Law relating to Railway Accidents, fa»- 
eluding en Outline of the LfcKtttlm of RaOway Co® panic* ee Canto* 
gmx«TJ]y, ooncUely Dieouaaad end Explained. 12mo. 1888. 8f. 


Oreenwood's Recent Real Property Statutes 
Comprising those fed during the jeer* 1874-1877 Inclusive 
Consolidated with the Earlier Statutes thereby Amended. With 
Copious Note*. By HARBY GREENWOOD, M.A., of Unwin’* 
IBS, 7jq, Barristcr-at-Law. (Joint Editor of « NMnnda THgtH ") 

(InUuyrru). 

Leake's Elementary Digest of the Law of Pro¬ 
perty in Land.—Containing • Introduction. Part I. The 
• Bournes of the Law.—Part II. Kata tea in Land. By STEPHEN 
* MARTIN LEAKE, Barrister-at-Law. 8to. 1874. V. 2a. 

XVb abort forma a oom ple i a Introduction to tho 8tody of the Law of Heel Property. 


Shel ford's Real Property Statutes.—Eighth Edition. 
By T % H, CARSON, of Iinooln'a Inn, Esq. 8to. 1874. 1 L 10k 


Smith’s Raal and Personal Property.—A Com- 
pasM—I of the* Law of Real and Personal Property, primarily 
connected with Confeyandi*. Designed a* a mooed book for 
Student*, and aa a digest of the moat useful learning for Practi¬ 
tioner*. By JOBIAHW. SMITH, B.C.L., Q.O., Judge of County 
Courts. Fifth Edition. 2 rol*. Demy 8vo. 1877, II. U. 

kaa werwhw tothe mmMw y. sod a rss ss hwr if taiw a HiB lhUsua*is* la tally 


-t kaow of ao toIssm which to omilnif tutSk the mjvl 
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RECEIVERS.— Seton.— Vide “ Equity.” 

REGISTRATION.- Rogers.- VuU •• Election*.” 

REGISTRATION CAIiA-Hopwood and Coltman’s 
Registration Cases.—Vol. L(1888-1872). N+tLlU. Calf, 
VoLAL Part L \1878). AT.f, 10k; PartlL (18741. ATat, 1 <k W.; 
SArt ILL (1875). Ate, k Sd., Park IV. (1878). Ate, k Part V. 
<1877). A^8ka««d 
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RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 
Pollution Prevention Act. 1876.—With Explanatory 
Introduction, NoUe, Casta, and Index. Royal tro. 1&76. St. U 
'A wtibtimal adi tU oc to tha author's prorlow work on taltvy U*.’ 


i an. 

ROMAN LAW.—Cumin .—Vide “CIviL" 

Greene's Outlines of Roman Law.—Constating chiefly 
of an Analyiia and Summary of the Institute* For the me of 
Student* By T. WHITC01U3E GREENE, B.O.L., of Lincoln** 
Inn, Barriator-at-Law. Third Edition. Foolscap 8vo. 1876. 7s. Od. 

Mears’ Student’s Ortolan.—An Analysis of M. Ortolan’s 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT MEARS, 
ALA, LL.D. Load., of the Inner Temple, Barrister-at-Law. 
PublitJud by permission oj the lute M. Ortolan. Fost8vo. 1876 . 12s. flrf. 

*' We h*v« do douU that this book Is intsedsd to meet a real demand. Nor hare we 
any r eeeo n to doubt that the work has boro well and faithfully executed . . . However, 
both stedeeta end their Use he re ere el the mercy of examiners, and this book will very 

by all parties. •—A thm t m um, October tt. I8T* 


"Dr. Mean baa made his edition tkt edition par txerUc*c( of that great Fr»nch writer.”— 
/risk Law Tiia*. Deoomber IBTd. 

SAUNDERS' REPORTS.— Williams’ (Sir E. V.) Notes to 
Saunders' Reports.—By the late Serjeant WILLIAMS. 
Continued to tho present timo by the Right Hon. Sir EDWARD 
VAUGHAN WILLIAMS. 2 role. Royal 8vo. 1871. 2 L 10* 
SETTLED ESTATES.— Middleton’s Settled Estates Act, 
1877, with Introduction, Notea and Fonna, and Summary of Praytico 
by JAMES W. MIDDLETON, B.A., of Lincoln’* Inn, Baniatcr-at. 
Law. 12mo. 1878. tts. Od. 

SHIPP1NQ, end vide “ Admiralty." 

Boyd’s Merchant Shipping Laws; being a Consolida¬ 
tion of all the Merchant Shipping and Passenger Acte from 1854 to 
1876, inclusive ; with No toe of all the leadlngj-'n^lish and American 
Caeca on the aubjccte effected by Legislation, and an Appendis 
containing tho New Rules iasued in October. 1876 : forming a com¬ 
plete Treatise on Maritime Law. By A. C, BOYD, LL.B., of the 
Inner Temple, Eaq., Barriater-at-Law, and Midland Circuit 8vo. 
1876. It fit. 


"Mr. 
the •ffeet 


sea blnsnlf to short, tad as far sa we oaa judge coned. 


• Beet of aclaal dedatooa.'*— SolxitW Jau^mal. Jsontrr to. 1»T. 

The great detldmalnm la obvloutly a good Index. and this Mr. Boyd has 
ilar care to sapply. We can rcamwneod the work aa a vary aaeful coa 
'dUj* law.”—Z«w Urn*. December 10,1»TI. 


tlcul 
• hlpplof law.” 
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SOLICITORS.— Cordery’s Law relating to Solicitors 
or the Supreme Court of Judicature.—By A. 
CORDEJRY, of the Inner Temple, Esq., Barrister-al-Law. 

(/a the press.) 

SPECIAL SES8ION8 PRACTICE.— Stone.— Vide “Petty Sessions.” 
STAMP LAWS.— Tilsley’s Stamp Laws.—A Treatise on the 
Stamp Laws, being an Analytical Digest of all the Statutes and 
• Caaea relating to Stamp Duties, with practical remarks thereon. 
Third Edition. With Tables of all the Stamp Putina payahle in 
the United Kingdom after the Ut Jaya ry ,! 871, and of Former 
Dutiea, Aa, Ac. By EDWARD HUGH TILS LEY, of the Inland 

8va 1871. M8*. 


AM NM Um Wm kt art kept m Stock, in h* and tUfr hmdity. 
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STEVENS AND SONS* LAW PUBLICATIONS. 


STATUTES, and mds 1 

Biddle's Table of Statutes.-A Table of RMmnooe to 
ootMilad Public General Acts, arranged in th* Alphabetical Order 
of their Short or Popular Title*. Second Edition, tnduding Refer 
flDcea to *11 the AoU in Chitty's Collection of Statute*. Royal Sto. 
1870. (PMiaked of Os. 64) Afe, is. 6A 

Chitty's Collection of Statutes, with Supple¬ 
ments, to 1877.—A Collection of Statutes of Practical Utility ; 
with notea thereon. The Hiixd Edition, containing all the State tea 
of Practical Utility in the Civil and Criminal Administration of 
Justice to the Preaent Time. By W. N. WKLSBY and EDWARD 
B&AVAN, Esqn., Barriaterv-at-Law. In 4 very thick voU. Royal 
8 ro. 1868. 121. 12a. 

With Supplemental Volume to the above, comprising the Statotea 
1886—72. By HORATIO LLOYD, Eaq., Judge of County Court*, 
and Deputy Chairman of Quarter Session* for Cheshire. Togetfler 
fivola. Royal 8vo. 1865-72. lfiZ 18a. 

VoL II., Tart L. 1878, 7a. 6 d. Part II., 1874, 6a. Part I1L, 
1875, 16a. Part IV., 1876, 6a. 6d. Part V., 1677, 4a. 64, aewed. 

Continued Annually. 

•• Whan ha (Lord Campbell) was npoo tba Item* be al«ava had Uda wort by him, 
aad ao statutes wove avar roterrod to Gj the Bar whioh be cmU net tod In It* 

Head’s Statutes by Heart; being a Syatem of Memorla 
Technic*, applied to Statutes, and embracing Common Law, Chan¬ 
cery, Bankruptcy, Criminal Law, Probate and Divorce, and Convey¬ 
ancing. By FREDERICK WILLIAM HEAD, of the Inner 
Temple, Student at Law. Demy 8vo. 1877. IVrt, le. 04 

% Lynch's Statute Law or 1870, for th* use of Studeau for 
, the Incorporated Law Society's Examinations. 8vo. Aef, It. 

1872, SO, U; 1878, li. 64; 1874. It; 3875, 1*.; 1876, la; 1877, U|imat 
•Pufblic General Statutes, royal 8vn, issued In part* and in 
complete rolumca, and supplied by the rubliahcrv of thi* Catalogue 
immediately on publication. 

•The Reviflfcd Edition of the Statutes, prepared 

under the direction of the Statute Law Committee, and published 
by the authority of Her Majesty's Government. Imperial 8vo. 

VoLl.—Henry III. to James IL, 

„ 2.—Will. & Mary to 10 Geo. IIL, 

„ 8.—11 Geo. IIL to 41 Gea in., 

_ 4.—41 Gea IIL to 51 Geo. IIL, 

„ 5.-52 Geo. HL to 4 Geo. IV., 
v A—5 Geo. IV. to 1 A 2 WllL IV., 

" 7.-2 A 8 wm TV. to 6 A 7 WllL IV., 

" g._7 wm. IV. A 1 Viet to 5 A 6 Virt., 

„ 9.-6 A 7 Viet to 9 A 10 Viet, 

„ 10.—10 A 11 Viet to 18 A 14 Viet, 

„ 11.—14 A 15 Viet to 16 A 17 Viet, 

„ 12.—17 A 18 Vkrt. to 19 A 20 Viet, 

- 18.—20 Viet, to 24 A 25 Viet, ✓ 

„ 14.—25 A 26 Viet to 28 A 29 Viet, * 

• ^ • # # # Volume XV. in prepar at i on . 

•Chronological Table of and Index to the Statutes 
A* th* end of the Sceeion of 1877- Fourth Edition, imperial 8vo. 

Mated By Her Majesty's Printers, and Sold by SrTVnfl A Bovs, 


1235-1665 

• 

1/. Is. Oct 

1688-1770 

a 

1 0 

0 

1770-1800 

e 

0 17 

0 

1801-1811 

a 

0 18 

0 

1812-1823 

• 

1 5 

0 

1824-1881 

a 

1 6 

0 

1881-1886 

• 

1 10 

0 

1837-1842 

• 

l 12 

6 

1848-1846 

a 

1 11 

6 

1847-1850 

• 

1 7 

6 

1861-1853 

a 

1 4 

0 

1854-1856 

• 

1 6 

0 

1857-1861 

• 

1 10 

0 

1862-1865 

a 

1 10 

0 
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TORTS.— Addison on Wrongs and their Remedies.— 
Being » Treatiae on the Lftw of Tort.. By C. G. ADDISON, Em., 
Author of u The Lew of Contracts.** Fourth Edition. By F. S. P. 
WOLFERSTAN > Eeq.,Bftrrieter-ftt.LftW. Royal 8vo. 1873. 1Z. 18#. 

TRADE MARKS —Rules under the Trade Marks* Re¬ 
gistration Act, 1878 (by Authority). Sewed. Net, 1*. 

Mozley’s Trade Marks Registration.—A Condae 
View of the Lew end Practice of Registration of Trade Marks, me 
altered by the Trade Marks Registration Act, 1875, ami Amended 
Act, 1876, and the Decisions thereon. With an Appendix con¬ 
taining a copy of the above Acts and Rules, with Directions for 
Registration, Ac. Also the Merchandise Mark* Act, 1862. By 
LIONEL B. MOZLEY, Solicitor of the Snprcme Court. Crown 8vo. 
1877 . 3 *. OiL 

"Mr. Motley has done hie work veil, sad hit book furulthes s very intelligible guldo 
to a very abstruse subject." 

Sebastian on the Law of Trade Marks.—The Law 
of Trade Marks and their ltegistration, and matter* connected there¬ 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of In junctions, Ac.; The Trade Mark* Regis¬ 
tration Acts, 1875—7, the Rule* and Instructions theicnndcr; 
The Merchandise Marks Act, 1862, and other Statutory enact¬ 
ments; and The United Stale* Statu*e, 1870, and the Treaty with 
the United States, 1877 ; and the New Rules and Instruction!* 
issued in February, 1878. With a copious Index. By LEWIS 
BOYD SEBASTIAN, B.C.L., M.A., of Lincoln’s Inn, Esq., 
Barristcr-at-Law. 8vo. 1878. (Jutt ready.) fit. 

Trade Marks* Journal.—4to. Sewed. (luued weekly.) 
Not 1 to 13*5 arc now ready. Net, ctftA Is. 

Index to Vol I. (No*. 1—47.) • Net, St. 

Ditto, VoL II. (Nos. 48—97.) Net, St. 

Wood’s Low of Trade Marks.—Containing the Mer¬ 
chandise Marks' Act, 1862. and the Trade M*ks' Registration Act, 
1875; with the Rules thereunder, and tactical Directions fat 
obtaining Registration ; with Notes, full Tahlo of Casen and Index. 
By J. BIGLAND WOOD, of tho Inner Temple, Eeq., Barrister-at- 
Law. 12mo. 1876. 5t. 

"Mr. Wood’s 'Table of O a s es ‘Is novel sad ingenious, each case bedox dkttafsiabsd 
by s concise dqgoriptioo In s parallel coluiao.”—7V Al hmm m m , June 14.1I7«. 

TRAMWAYS.—Sutton’s Tramway Acts.—The Tramway Acta 

of the United Kingdom, with Notes on the Law and Practice, and 
an Appendix containing the Standing Orders of Parliament, Rule* 
of the Board of Trade relating to Tramways, and Decisions of the 
RefeAe* with respect to Locus Standi. By HENRY SUTTON, 
B.A, of Lincoln's Inn, Barrister-at-Law. Post 8vo. 1874. 12*. 

USES —Jones (W. Hanbury) on Uses.—8vo. 1862. 7t. 


VENDORS AND PURCHASERS.—Dart’s Vendors and Pur¬ 
chasers.—A Treatise on the Law and Practice relating to Ven¬ 
dor* and Purchaser* of Real Estate. By J. HENRY DART, of 
Lincoln’* Inn, Eeq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOR and WILTJAM BARBER, of Lincoln’s Inn, Esq., 
Baniftarat-Lsw. 2 rols. ‘ Royal 8 1876 . SI 18 *. 6 d. 

“A standard work like Mr. Dart's la berond all prat**."—IV Lem JornneX, February 

a. me. 

A U Law Report* arc kept in Stock, in late oatf &nd oiktr bimdmyt. 
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VIOL—Amo* (Profaksor Sheldon) on t b* Law 0 for 
the Regulation of Vice.—A oompafftfite Sorter of Lews 
Ib Fort*, for ths Pmhibition, Regulation, and Tintndnf of Vice in 
England and othsr Countries. With an Appendix &y\um the text 
of Lm and Pottos Bagdatiooa as they now ox** in Eugtaod, in 
BrWA Dependencies & the chief town* of Continental Knrupe, 
and in other parti of the world ; a precise narrative of the peming 
of the EngH*h Statutes \ end an Historical Aooonnt of EngUiih 
la** and Legislation on the subieot from the earliest times to the 
Meat day. By 8HKLDON AMOS, M.A., BarrtiWr-at-Lew and 
Profess o r of J n ihn au denoe In University Colley London. 8va 
1877. 18s. 

WATIW.—Wool rye h on the Law of Waters.—Including 
Bights in the Sea, Hirer*, Calais, Ac. Second Edition. 8vo, 18M. 

Goddard.— Vide u Easements.” N+lto. 

WILLti.— MontriOU.— Vide “ Indian Law." 

Rftwlinton'e Guide to Solicitors on taking In¬ 
structions for Wills.—8vo. 1874. • 4«. 


LAW VUtOAOATUmS. 


Emulation, 
with an / 


and in 
of the 


Theobald** Concise Treatise on the Construc¬ 
tion of Wills.—With Table of Gases and Fall Index. By 
H. a THEOBALD, of the Inner Temple, Esq., Barri-ter-atLaw, 
ad FeDow of Wadham College, Oxford. 8m 1878. U 


-Mr 


8 of nWn tcroaUfatloo, 
May, lf77 


Uow 


- W# Mn to record our decided iwpreMtoe. sAcr a tome *hat careful wtnnloe, 
IbatHhU U a book of crest ability sad valor It boon oo erory pa*t trace* of un and 
eooedJodgaMat It Is esHflln to pet** of areal prseticsl aerfnJo***, tor »t AondiM • 
RS *Wi was bealootna to be distinctly felt Jamrmmi, ^sbroshy 14.1877 
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% WilliamS^T^ M Executor*." 

WINDOW LIGHTS.—Woolrych .—Vtde "Lights. 1 
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STEVENS AND SONS 

EXECUTE ALL BINDING IN THE BEST MANNER, AT 
MODERATE PRICES, AND WITH DISPATCH. * 

The Law Reports, Law Journal, and all other Reports, 
bound to Office Patterns, at Office Prices. 


All Standard Law Works kept in (took in Library Bindings. 


LIBRARIES PURCHASED OR VALUED. 


A Large Stock of Second Hand Reports and 

Text Books on Sale. 


PRIVATE ACTS OF PARLIAMENT. 

Tbs Publishers of this Catalogue possess the largest 
known Collection of shore (inGhidmg PnWic and Lead), 
and can supply single oopabs earn manring from k fiery 


STEVENS k SONS, 110, CHANCERY LANE, LONDON, W.O. 







HEW WORKS USTD 5EW EDMOIS. 


Archbold’s Practice in the Queen's Bench, Com¬ 
mon Pleas, and Exchequer Divisions of the 


vVl*lf ] 
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c;hittv 8 Form8.—Klerenth Edition.. By Thomas CkUtynud Thomas 
Wiles ChiUy, Eaqn. 

Cordery’s Law Relating- to Solicitors of the 
Supreme Court of Judicature. By A. Garnery, of the 

Inner Temple, Esq., Barrister-at-Law. (In the mss.) 

Daniell’s Chancery Practice.—Sixth Edition. 

Danielle’ Forms and Precedents of Proceedings 
in the Chancery Division of the High Court of 
Justice and on Appeal therefrom; with Practical 

Note# end Observation*, forming a complete guide to the Practice of 
the Chancery Division of the High Coart and of the Courts of Appeal. 
Being the Third Edition of “ Dantell*' Chancery Forma" By Wdliawx 
Henry Upjohn , Esq., Student and Holt Scholar of Gray'* Inn. 
Dixon*8 llaw of the Farm.—Fourth Edition. By Henry 
Perkins, of the Inner Temple, Esq., Bamster-at-Ijaw. [In the press.) 

Green wood's Recent Real Property Statutes. 
Comprising those paired during the Tear* 1874-1877 inclusive; Con¬ 
solidated with the Earlier Statutes thereby amended. With Cordon* 
t Note*. By Harry <iretnwood, M.A., of Lincoln's Ino, Esq., Hamster- 
at-Law. [In the press.) 

Haynes* Students’Leading Cases in Constitutional 

Law, Common Law, Reel Property I aw, Equity, Probats end 
Divorce, Bankruptcy, and Criminal Law. B j John P. Haynes , Solicitor. 
Lowndes’ Law of General Average.—English and 

Foreign. Third Edition. By Richard Lowndes. Author of “The 
Admiralty La’# of C ollisio ns at Sea.” (In the press ) 

Pitt-Lewis’ County Court Practice. —A complete 
Practice of the County Courts, Including Admiralty and Bank¬ 
ruptcy, embodying the Act, Roles, Forms, and Costs, with Table of 
Cases and full Index. By 0. Pitt Lewis, of the Middle Temple and 
Western Circuit, Em., Barristor-at-Law, sometime Holder of the 

_ . I — * m ^ a 


Studentships of the Four Inna of Court. ' , 

Pollock’s Principles of Contract at Law and in 
Equity.—Second Edition. By Frederick Pollock, at Lincoln's Inn, 
Esq., Barrister-at-Law, [Hearty ready.) 

Roscoe’s Treatise on the Jurisdiction and Practice 
of the Admiralty Division of the High Court of 
Justice, and on Appeals therefrom, &c. With an 

Appendix containing Statutes, Rules as to Fees and Costs, Forms, 
Precedents of Pleadings snd Bills of Costs By Edward Stanley 
Assess, Esq., Barrister-at-Law, and Northern Circuit [Hearty ready) 


Holder of the 

4 


Seton’s Forms of Decrees. Judgments, and Orders 
In. the High Court of Justice and Courts of 

Bj Mr 
11 wkr II i H«li ■ of tbs C%snmsy DMsUm of the High Const of 
IwHitil, T. 0. A. IFORmm, of the Inner Temple, Keq., end JV. W. 
of Lincoln'. Inn, Eeq., BerWeiU-U*. In 2 vole., rojnl 
<»!* fJ. U Hebrew.) _ 


AND 90N8, IIP. OHANCKRY LANK, W.O. 


* 




*•* 0 U 0 Catalogue at end of thi* Volume. 
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Mdd on the Law of Marine Insurance. FiftK~Kdition. 

DAVID . MACLACULAN » Barrirter-at-Law. 2 uuD. Royal Boo. 1877. 
J A nrt m. doth. 


Goddard’s 


on the Law of Easements_ Second 


JUUwn. By JOHN LEYBOURN GODDARD, <*tb# Middle Temple. Era . Bar- 

natcr-at-Law JVmy 81*0 1877. I'rux ltW. doth. 

"Nowb.re has the wb)*-cl breo treafcd a.. r 2 h*oati*uir and wo mav add. m rtii all* .. 


. 1 T O 7- 0, 1 ? . Vr ^^ •«**o mav a-M, an sovm.Sialh, M 

by Mr He i>«m«i»;u.t tf to the Burt«arefel *»u«Jy oi II.c U» amUout. as well m in the 

library of the Praciitiooar "—Late 7V»«f. 


Morgan’s Acts and Orders, 1878.- The Statutes, General 

Or* lan, aad Bekw of Oeort relating to the Practice. Wooding, and Jumdictmn of 
the* Supreme Court of Judicature, particularly with reference to the Chancery 
Divudou mod the Action* unsigned th«.nto With 1«i|»i.>u« Note* hjtl» Lh , u>n 
Carefully rvvt-ed ami adupt.-d t<> tlx ik« Piactiu*. I<\ (il.OKf.h OMtoRNE 
MORGAN, M P, one of Her Mnjc«t>\ Counsel, ami CIlALuNI.K WILI.UM 
CHCTE, of Lincoln's Inn, llarrister-at-Law, ami late Fellow of Magdalen College. 
Oxford. Demy 8m. IM^ti f'rsrr 1/ lu* ■ Uith. 

'llua new t dit'un will maintain and enban.« the Inch reputation dev>>udly gulurd by the 
ottguaal wrefc." - L>ur> >ei.rnai,. 1*77 

'•Title edition ef Hi. llesfan'e tiuulre ine-t, webelWr., be the moel popalsr with the pr lemu.m " 
— LowTume, December *, | 3 ?« 


Williams’Law and Practice in Bankruptcy.- (’nmprisiug 

tin ll inkiui«t«) .\t t th»* lh Ktnr- \« t an 1 tin Rinkmpb > K. j» ul i ml ln-ol\.*nt <Vu»t 
A«t • I .lint 11st Huh* nn.l I • ma u • »• utnl r th »<*• \rtg N« *.< Rhtum lf> 
ROLAND \ Al (illAN >ML1 .IAM.n,o 1 l.in.olu e Inn andWU.II R YAI Glf\S 
\V 1LLI AMS, uf tlio Inner Tmple, ujwi-t.nl by Pram i» U »i i vtt II «kuc %*rt i, of 
« the Tmror Temple, Ke.^ , Bnmcter^Jt |.jw ifc ii.jv Ht<«. 1ST» J'nrt if. Hi. il»th 
"It eirtild he JiA*wl' s«--uk in t-riusoi undue pul-i-.f lie prre>ot 1 he 

_ proft* At has iw« iac bf ihi led, If so tbrl*«i,ir .tiw on the Lav#. i Maiikrupley ’ 

Walker* Treatise on Banking Law. — Including the 

Craved Cheek* Act, 1878, with DireertaWor* thereon ; also refireooiw to **me 
American Cara* and A»U 1 ode*. By J. DOUOIAS W.VLKKJt, of Lincoln'• Ian, l>q , 
Ban rter-at-laiw /*%•»}/ *ra*. 1877. Vnrt lit. cloth. 

Whalton’s Law Lexicon, or Dictionary of Jurisprudence, 

1 xpluiUDf the Tw l.nual Word* uml I'hntaee wnplojnl ui tin* erienil Ik'partim ntd 
of Kagheh L»»r . mrintta* tin* tarn ue U-jral Term* o*e0 In I'.minietvul liiiaim •**, 
wTih An F ipU*n;it>.ry a* *e Lifrral inuiaUteoD c4 tise l4itre Muuin* coiitarnsl tn 
tin VVniinio* if the Aooiui aod Modem Commcntiti re llowd 

in Mvonlamc wi.h the -u«lj.utuir A«t«, hy J. SHIRKHS WJLL, of the Middle 
'ien.plc, Krq., liurriiitrr*-at-lAn but* r-rvial *vo. 1878 f*»v« U J* -lut , 

•* Am a wwk of reference for th* librarj. «be bandaon).- and rJabor.t. *Oitio>. oi • Wharton-* 
Law ftfxfcon * wbkb Mi 8hire« Will has pru0a< id n.uM *upei»e.b allii/ioi.i ispmsofthaia.il- 
known work •— L<»* ». an! Jl> • ' \usuat W’» 

FitzGerald’s Public Health and Bivers Pollution Prevention 

Act* —'J In Law r* Utmg b. Public ll.alth and I.ou.l ‘•overnuieut. a* oontMiiicd in the 
Public Hi alth Act. 187?* »th Intrmluctmti and Note* ah.reiu/ all tl»e Alteratmn* in 
the V.siatinw Law; with ICcferem ca to all the Cav* Docui. d ou Section* ol hornier Ac-ta, 
wlncb era tm mm ted im tbi* Act, to^etW with a Supplement amta-Ding 'Thf Rivkiih 
Pollctidm Pit»y»jmoH ACT, 187fe." With Kx|.loiuit/»r>- Introdufilmn, Notv*, t h *•*, 
aad Index, liy GERALD A. K. FUEL Lit AU>, of Lanolu'e luu, L*m , Irfirii-Uir.at- 
Ibw. Royal BV',. 1878. /Viet V. It. Hoik. 

••• The BmAcueni. oonUannit •‘Twk illTXU Polutiiok PkbvnriOK Ait, 187fl, 

may ho h>. Od. cloth 

"Mi GAB hiirCrra'd w-* exnp^T^br »U Oorcnmreut In the prepare twe of the Ac* of 
isya, ai.d i* tberni -i~< »*«% »rll Atu J to «eno>rnt ei*.n tt* prmSi* n* arei mr>.e< u+ yetH lal 
ilirtslwe whuob bare lri« togiantd mi the ••KUt kt*taccs li.cor|<urau4 u. it — t*>l A»«« GauUt. 

Pritchard’s Quarter Sessions.—The Jurisdiction. Practice, 

“ ‘‘“Se Quarter Seretoue in Criminal, Civil, ond ApprtlaUMUtcre. By 

ELL I’HITCH A KD, of the lnn« Temple, Bemrter -et-Uw, 
uks Th'rk dro. 1870. Pnco 21.2*. cloth. 

- Y‘| UlMJiiiTfiff lA^lftrb^d 'Ml tbe *Ule of mLt b* baa |araieo«wl out of lb« cteotlc IM* 

- * w W x; V ii *H .a..a . . .a _a. A __ Wi.. a... kU eatAaal i lr^f i I 111 i ' _ f/ia# 






itriA e.uch .rtd.l la due io blm lor bia evldeai patMcahlim '-Late 

% ___ _ 

.. «f Iff*** Im Work* oaATia on avvlicdthn. 










